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T.. ig pee are, in 4 great meaſure, * 5 

compoſed of the materials of a work formerly 
| compiled by the late Mr. Crompton ; ſome part of 
which ſtill gt 2 nearly its original ſhape (as the 


HFiſtorical Introduction, the Proceedings in Real I 


Actions, and a few-other heads which have been but 
little affected by modern deciſions) ; but the greateſt _ 
portion hath been new. modelled and 5 2 7 
ec, and _ whole en ee 

1 be —. of a Book of. Practice is to Fine out 
8 different modes of commencing and proſecuting 


ſuits; now theſe modes are governed by the nature 


of the -4f#ior and the tuation of the parties con- 


cerned. For an action may be eithef a common per * 5 


ſonal action, brought by and againſt common pe 
that is to day, ſuch as ſue and art ſued in their own. 
right, and who are in no reſpect privileged z or. it 
may be a particular kind of action, or the” parties 
5 concerned may ſue or be ſued in ſome relative capa- 
city and not in their own +a: "php aN be en- 


ene ee een peculiar privileges r Has 2 " 


"Y ; 
4 1 % 4 


This 3 1 the 9 diviGon of the 3 W_ .- 


= work i into, firſt, The Mode of Proceeding in all Cou- 


non Cafes, where the action is a comtnon perſona! 


action, and brought by and againſt common perſons: 
and, ſecondly, Th Mode of Proceeding in Pax rr- 
CULAR. Caſes; namely, either where the action is 
brought by or againſt pagticular perſons, as peers, 
members of parliament, attornies, priſoners, infants, 
paupers, and the like; or where the action itſelf is 
of a particular kind, ſuch as ejectment, replevin, 
an Os; and: alſo all- real actions. The Firſt 

Württ | Fg 42 | 5 Volume 


+ 


. 


S 


. 
_ 


— 


; I een form che co 


WO . 
RI . 

TIS 3 
1 


PREFACE. 


e treats of the proceedings i in all common 


' caſes :—and the proceedings in particular caſes, to- 

. gether with ſome detached heads of Practice, as 
Amendment, dee ce, Error, Coſts, together 
s and ſuffering Re- 


with the mode of paſſing | 
tents 0 ce Second Volume. = 


may not be requited, and has then proceeded to 
explain the proceſs or means of compelling the de- 


fendant's. appearance, firſt in actions not bailable, 


. and next in bailable actions, treating of the practice 


| diſcover how to proceed. The adjudg 
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— which may be ſound not ill adapted to the 

ſe for Which it was deßigned; namely, as an 
bil ul Common-place Book. All the practical di- 
rections, ſhewing bat is to be done, how, when, 
and where, which may be termed the mere noutine 
of byline, are printed, ſor diſtincbion's fake, in 
Talis, fo that the Practitioner may at one — 
ed caſes im- 
mediately applicable to each ſtage of the cauſe are 


afterwards arranged 1 5 due order, ſerving as a com- 


ment upon the teu. ork is alſo divided into 
E and the c ſubdivided into Sedtions * 
and diſtin& heads, to which letters are annened as 
marks of reference, upon the principle adopted in 
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Again, W an 1 is « brought, certain pro- 1 
0 ez iſſues to compel the party's appearance in court, 
_ to anſwer the plaintiff's charge; which proceſs va- 

_ kies according as the defendant is to be arreſted or 
not. 8 Editor, therefore, in order to render this 
5 part: 2 the ſubject clear and intelligible, has firſt 
* fully pointed out in what caſes Special Bail' may or 


| | 22 in both caſes eee ae A unn the De- 
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name of the 1 5 but of the caſe itſelf is 
rally ſubjoined. Whenever, therefore, any a 
or aſſertion ſtands unſupported by authority, the 
Reader is adviſed to pay no more attention to it than 
he thinks it merits. The grand objects of the 
Editor e che work have been bay wy 


Method. : 1 5 : 9 


| 8 is the 3 viſion, and the il of 4. 
Book of Practice, which has hitherto appeared in 
detached parts, as time and opportunity would . 
mit; but now, being completed, aſſumes a more 
regular form. The favourable Reception of the _ 
. Firſt Edition is perhaps the beſt apology which can be 
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| ixnTRODUCTION. | 
Sec. * Hi 6 15 the G and ur 2 if the - ; 
= reſpeFive Courts. 
| Sxe. 2, Of the increaſed Juriſdiltion of the Conrt TOR 
FR, / King's Bench over Civil Afions; their © 
„ Proceſs to bring the Defendant into Court; «+ 
and of their Proceedings by. Special Ori- | | : 
e ginal, and the Fine payable ther com. 
Sc. 3. Of the Original Proceſs of the Conti of . © 
+ Common Pleas, and the Alteration therein * a 
5 aud of the Pleages to Is: . 
Sec. 4. Of the Arreſt in Civil Actions. . 
£ MCs, 85 Of Bail ; and of the Difference between 3 
35 Common and Special Bail. j „ l 
Se. 6 of the ancient Mode of pleading and trying „ | 
Cauſes, and the Alteration therein; and f 
BH rhe Originof Trials at Mi Prius. 
) Ste. 55 Of the. different Ways in which A#ions 


may now be brought in the Courts of 7 


; Bench and "Common Pleas, 
1 ; - 15 15 | 5 8 Seerien I. 
a 76 the Origin and. Juri anne of the ee 
4 Court rts . 


7 darkneſs s and Seen in which the hiſtory Py 
remoter ages of antiquity is hidden, render it Laien 
to brain any clear or accurate. account of the legal polity ' 
the ancient Brievns, or of thoſe nations that from time o 
time made inroads OT WOOD them, © FR 
Vat. I. 4 


bet hy 


towns at that 
time. 


; Laws, how 
made. 


decennaries. 


- Courts. 


pledge, What. 
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Ot the county. principal cauſes came into the great county- court, 
the ſheriff, who was aſſiſted by the biſhop and earl; Which 


* 2 8 
* 7 4 
ſ \ 


IN TRODUCTI ON. 1 [Seer I. 


1 5 e the reign of the great and illuſtrious Alfred, the 50 


light of information breaks in upon us; and we find that 

upon his ſucceſſion: to the monarchy of England, founded 

by his grandfather Egbert, the conſtitution of the eountry 
was entirely new-modelled, and the whole kingdom reduced 
under one regular and gradual ſubordination of government, 


| wherein every man was anſwerable to his immediate ſupetior 


for his own conduct and that of his neighbours. - By his 
eſtabliſhment the people were clafſed in decennaries, conſiſting 
of ten families each, who were reciprocally the pledges and 


compurgators of each other. Ten of theſe decennaries made 


up the larger diviſion of an hundred, and an indefinite num- 
ber of theſe hundreds compoſed the ſtill larger diviſion of a 


. county. Over every claſs of people preſided the moſt diſcreet | 


and able amongſt them, Over the county were the alder- 


man,; (who, after the Daniſb invaſion and conqueſt, was de- 


nominated the earl,) biſhop, ſheriff, and coroner. Over the 
hundred, the lord; and over every tything, the tythingman 


Of the ſtate of or borſholder. In the few miſerable towns in which there 


Was any trade, the people were, in all probability, under ſome 
ſpecies of corporate government, of the nature of which we 
are little informed. Writers, deſeribing the progreſs of ſo- 
ciety, apprehend that ſome ſuch government exiſted in them; 
but fay, that it was under abſurd regulations, built on oppreſ- 
ſive notions, and tending rather to curb. than aſſiſt the ſpirit 
of induſtry and commerce. And ſo well indeed are they | 
convinced of this fact, that they aſſign it as one of the prin- 
cipal cauſes, that prevented towns in England, as well as in 
other parts of Europe, from emerging out of the deſpicable 
ſtate they continued in till the dawn of the fifteenth cen- 
| The 1a at this time were few and ſimple, made at the 
general aſſembly of the ſtate when convened: by the ſovereign, 
and promulged to the people by the earls and ſheriffs in their 
perambulations through their ſeveral counties, in order to 


x Jurifdiaion of array and claſs the people within them. Matters of debt 


aud contract were uſually adjuſted in the decennaries, but the 
held b 


court had cognizance, Firſt, Of offences againſt religion: 
Secondly, Of temporal offences which concerned the public, 
as felonies, breaches of the peace, nuiſances, and the like: 


View of frank- 


debt or contract. Beſides which, it alſo held the view of fron 

Fu ledge; aA inqueſt.; pannelled by the ſheriff, to ſee that Very) 
one above theage of twelve years had entered into ſome tyth - 

ing and taken dhe oath of allegiance. From the time of king 


5 gar, 8 


* * 
n Sw 


c ; 


NS „„ Nose 45 
e Eee; this great"county-court was divided into tee,; the 'Diviton er 
1 one a criminal, the other a civil court. The criminal Was county- court 

; called the ſheriff *s tourn, and was held by the ſheriff and e. 2 8 
A | biſhop twice in the year in the months following Zaſfer and Te 
* | Michaelmas, for the purpoſe of trying all criminal matters Ss 
oh, whatever; from this was afterwards derived the*court-leet. Origin of court- 
ne civil court retained the name of the county-court, (from abeagy courts 
pad which came the court-baron,) and in it all the civil pleas f 
5 conſequence arifing in the county were diſcuſſed and decided. 

2 In the criminal court; offences were inquired of by an inqueſt 

1 impannelled, and offenders were puniſhed according to the 


; ſuperſtition of the times; if they did not purge themſelves .* © 
| Jof the matter wherewith they were charged by the ordeal, by of the ordeal, * 


the cor/ned or morſel of execration, or by wager of law with corſned, or 


* compurgators. In the civil court parties my nw PU 
25 might purge themſelves by their ſureties by wager of law. 8 


f Trial by jury: was alſo frequently uſed ;z for that mode of Trial by jur. 
trial is undoubtedly of Saxon origin; though whether ſuch + 


x 
: — 
8 . 
* 


99 f 
2 
24 \% 


ie - ($177 was compoſed. only, of twelve men, or wherher then 

Ve were bound to a ſtrict unanimity is not preciſely known at 

7 this diſtance of tine. ff.... PI, Wo 

12 Great advantages attended the | eſtabliſhment of theſe tri- Advantages of 

"2 bunals. The people were not drawn away from their do- the above wi-" 
"s meſtie avocations, to attend cauſes at a great diſtance' from | EP 


vs . home; due order was obſerved throughout the kingdom, the Ty 1 


7 public peace ſecured, and juſtice adminiſtered to every one in 
in an eaſy and expeditious manner by the intervention and ſuf | 
le frages of his neighbours. But in caſe a party conceived Of the court of 


himſelf to be aggrieved by the judgment, or by favour or af- e ben, 
8 fection ſhewn at the trial of the cauſe, there lay an appeal to 
"EY the king in his ſupreme court, or general aſſembly of tze 
: ſtate, called the Wittenagemote; which was convened annually, The Wittenagee | 
A or oftener, where the ſovereign pleaſed, to conſult on public mote. | 
buſineſs, and totry great offenders; and which, in ſhort, had ' 

de a ſupreme and univerſal juriſdiction. To this ſupreme appeals to it 


he court, as the nation emerged from its ſtate: of barbarifm, and became fre- 

b civilization put men on different purſuits, whereby litigationg Wem © 

A increaſed, appeals became frequent; ſo that the intervention 

84 of the Mittenagemote, to ſettle the various claims and preten- — 
ic, ſons to property, and reconcile differences, at length 'grew | | 


neceſſary. in almoſt every caſe. - But, notwithſtanding'the'ex= 
Nerciſe of this appellant jurifdidicn muſt have taken up a'con- 
Iaderable ſhare of the time allstted>for the ſitting of this 
——. appear that there was an'orher 
PE tribunal erected for the hearing and inveſtigation of "appeals 5 . 
ag rom the inferior courts. Such was the nature of the juriſ- Sach the a 
„ Prudence of the country till the time of the Conqueſt. For of things till the 
SHOOT... 4 | e 
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die feudal fyſ- 


a 


tem amongſt his 
followers. 
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for the underſtandings of the ſuitors in the county-coutts and 
a eourts- baron; and which, for that reaſon, came uſuall to f 
de diſcuſſed, in the ſovereign Eyre of the king. The ſubſe- 
quent treaſons too, of ſuch of his Engliſb ſubjects as were 
permitted to retain their ancient poſſeſſions, had ſo much in- 
_ creaſed the Conqueror's ability during the firſt thirteen years _ 
of his reign, to enlarge the number of theſe. grants with feu- 
Aal reſetyations, that he at length took occaſion, in a general 


3 


Sv oo 1 


General cfta- 
- bliſhment of 
the ſeudal 

ſyſtem, 


8 


© Confequences 


© thereot upon 
the buſineſs in 


inferior courts, | 
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Although the Ang le- Sanon conſtitution. received many ſevere 
ſmhocks from the irruptionß of the Danes and other nations, 

and many new laws and cuſtoms were introduced by the ſe - 

veral invaders; yet ſo excellent was the outline of | 
vernment, as ſketched by the maſterly hand of king Alfred, 


the go- 


Pd 


that through the various revolutions, neither the provincial 


nor judicial polity of it were diſcontinued or materially al- 
tered. It is certain, however, that the whole race of our 
Wr , on their acceſſion to the throng, with the ad- 
their great council, made ſuch alterations in the laws 

as the . of the times might require. . 
| when the Conguerer, by the decifive advantage he 
1 8 5 e ained over Harold at Haſtings, got poſſeſſion of the crown, 
bdbdbe put in force the old Saxon law, by which the eſtates of all 
perſons were forfeited, who were found in arms in oppoſition 
Introduction of to their ſovereign, Theſe he divided among his followers 

and favourites, to hold of him by the like military and feu- 

dal ſervices which prevailed in his native duchy of Normandy; - 
the nature of which was ſcarcely known here before his ar- 
rival. This new eſtabliſhment, involving in it a variety of 
prerogatives and duties due from ſuch tenants. to the king, 


neceflarily introduced à great alteration. in the. conſtitution 


of the kingdom. The remedies for the recovery of theſe 
duties, and the conſequences of neglecting them, together 
ſuch tenures, became the moſt ma- 


* 


terial and intricate learning in the law: by far too intricate 


meeting of the realm, to introduce univerſally that ſyſtem of 


las, which at firſt had only 2 partial reception amongſt his 

followers from Normandy. The grand principle of this ſyſ- 
tem was, that all linds were held mediately or immediately of | 
the king, by the ſervices in; the grants thereof reſpeQively WM 


Upon this general eſtabliſhment of the feudal /aftem in 
England, all the intricacies and refinements. which diſtin- 
guiſhed it on the continetzt, were imported into this coun- 
try by the Normans juſtieiars 3 and, as the ſuitors and judges 
An tte inferior courts were unable to decide the law on the 
ſiubject, it became neceſſar to- apply in almoſt every caſe to 
ſupreme council gf ;the grown; Which necellity enen | 


is 
AS 


* 


* 
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Seel! INTRODUCTION. - 


further increaſed, by a diſtinction introduced/ſoon' after the Ditinaton be. 


- , Conqueſt, between courts of record and not of record. For 


tween courts of 
record and not 


by an edict of the Conqueror's it was ordained, that all pro-  ;ccord. 


ceedings 


in the king's courts ſhould be carried on in the Nor- Introduction of 


man; inſtead of the Eugliſi language. By this edict the re- Norman lan- 


medial influence of the county-courts, and other inſerior ju- 
riſdictions, was neceſſarily narrowed: for as the judges. and 
ſuitors of ſich courts did not underſtand that language, the 
were prohibited from recording their acts. 80 that the di 
cuſſion of matters of importance ceaſed in the great Saxon 
ſeats of juſtice, and an original juriſdiction over all cauſes 
was given to the ſupreme court where the king preſided*in 


perſon.” The dignity. and importance of the*county-courts 


Vas alſo further impaired by the ſeceſſion of the bithops (a), 


and the ſeparation which took place in conſequence” of their 


-ſeceffionbetween the civil and ecclefraſtes 


guage . Feen! N 
Effect thereof, 


- Original jur. 
diction given to 
ſupreme court. 


Seceſſion of 
county- courts: 
al courts.” The earls Prein | 


800 ſhortly after wards neglected to attend them; from which county- courts. 


time their conſequence” has been gradually declining; and 


though there remains a ſhadow of them to this day; it is but 2 Nel 


a ſhadow of theit᷑ priſtine ſplendour and dignit. 


The clergy had been for ſome time endeavouting through - Seperare juric. 

out Europe to exempt themſelves from the ſecular power; diction of the 
and as they had all along ſeconded the views of the Con- 
queror, he thought it moſt prudent to comply with their de 
mands. He therefore granted them ſeveral itamunities, and Eceleſaſtical 


amongſt the reſt he permitted the biſhops to eſtabliſh courts 
in their ſeveral dioceſes, in which they aſſumed a juriſdiction 
over the inferior clergy and all their dependants, who were 
to have juſtice diſpenſed to them in the confiſtorial court by 


courts- os r 


the biſhop' or his ſubſtitute.” The erection of tneſe courts ans 


for the future inveſtigation of eccleſiaſtical matters, with 
which the ſecular judges were no longer to interfere; not 
— deprived the county-courts of a great number of cuuſes, 

and the attendance of many ſuitors, but alſo of the aſſiſt- 

ance and veneration they derived from the learning and abi- 
lity of the prelates. And though the diſputes which after- 
wards aroſe between the biſhops themſelves, and ſuch of the 
clergy as were able to cope with them, called for the neceſ- 


of decline f 


ſtty of a juriſdiction ſomewhere, yet their litigations uſually | i 2 


came into the ſovereign Eyre. For however willing in 
thoſe days they might have been to appeal to the ſupreme 


miniſtered at home by the king's court, held before himſelf 


(a) In the time of William the Conqueror it was ordained, quell Epiſcepus wel 
| Achidiaconis (who before ſat with the ſheriff) placita in hundreds nam tencat; but, 
night ſhall be done by himſelf according to the Canons, &%ũ. | 

FFF 


n 


, #425 
OP 


eueren reer, l 


in perſon at the time of his garliaments; which 0 1 
ke! - -  " afſembled-where he kept the three great feſtivals of Chriftmas 
Ng Zafer, and Whitſuntide, r ae 
join of The original as well as (appellate. juriſdiQion, el by 
ſupreme council the f upteme council when convened (a), in like manner as by 
. Increaſed. © the Mittenagemote in the Saxon times, drew. into it the final 
determination of all cauſes of conſequence; whether of ec- 
cleſiaſt ical, civil,” or eriminal conuſance. So extenſive a ju- 


Ai bee riſdiction 4nterfering with the diſcuſſion of matters of ſtate, 


occaſioned the members thereof, when aſſembled, to ſit for a 
1 long time together. But the Conqueror, finding theſe long 
3 — ſeſſions ig convenient, and apprehending danger from ſo large 

5054 b meeting of his chief vaſſals, under the pretext of eaſing 
+ the ſubject by erecting a-conſtant court for the trial of eauſes 


eren 


and determination of appeals, took an opportunity to ſeparate 
ee the judicial power of the members of this aſſembly from 
| their e as counſellors to the crown. In this new 
5 | court, etected in his own palace, and thence called byBrac- 
EE Inftitution of ten, Aula Regia, ſat with other chief vaſſals, the firſt officers 
| = ROS: of ſtate, the Chancellor, Earl MaRERScHAL, Chamberlain, 
TT -  -Seneſchal, and Treaſurer; over all of whom preſided a ſpe- 
cial and new appointed magiſtrate, next in authority to the 
er himſelf, called Capitalis Fuſticiarius totius Angli. 


Tho aul. Regia This new-eredted court by its conſtitution was ambula- 


„ ry tory, and followed the ſovereign. whenever he changed his 
Jurifdi&ion | place of abode,” In the county where it happened to be, it 
thereoforiginal had an original juriſdiction of all matters ariſing therein, 
= : —appellate, whether of a civil or criminal nature; but of cauſes arifing 
8 in other counties it only exerciſed an -appel/ate juriſdiction. 
| 5 How increaſed | And to give this capital Juſticiary 2 more extenſive authority, 
Ie e and to leſſen ſtill further the remaining influence of the coun- 
40s. . ty -courts, it was ordained by the Conqueror, that from 
thenceforth all cauſes of action amounting: to forty ſhillings 

and upwards ſhould be determined by the king's ,9vrit, which 

was uſually. made returnable in the Aula Regis, but in ſome 
eeagſes they were made out to give the ſheriff authority to pro- 
Vicontiel _ceed-in' the ſuit, and then they were called Vicontiel. -Vitontiel 
r * 5 . writs were of two ſorts, the one founded on Torte, the other 

85 on Contract. The vicontiel writs adapted for torts were 

- thoſe of treſpaſs, re egiart facias, nuiſance; and others of the 

like nature; and thoſe for matters of contract were called 


Niue, what. amy ub ey oy wma a e to: 58 n to 
600 vb ee. 'Glof TEE A AORTA FW 5 
(b) Though a Fufficies, Replegiari facias, 290 other . writs may 'be had 
"of courſe at this day, and-if-improperly iſſued, the party has no redreſs but by 
22 — guia improvide emanavit; yet. it is not improbable but that, at the 
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ent of the” Norman e before the exten of the remedy given . 
by 


K Ps. IE. 
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no longer empowered to hold ples — 


riſdiction. For the maxim introduced by the Norman julti- 
|  efdfs" was, that no one could hold lands without the king's 5 
| par nor plea of forty fhillings without the king's w it. 


— 


| Win . > activ writs of 3 He curiam, EVEN 


© ow wn 3D Ty TT 


: — Earl Merſpal of Wan by. . of pre- 
* c. 74. ö | 


97 
, / 
& / 


Rept rnb Bob ribh- „„ 1 


do juſtice between the parties in that particular cauſe; r 
| = debt or demand exceeded forty ſhillings, the ſheriff was Plaint, extent 
I by à plaint levied thereof. 
in court as in the Saxon times. 80 alſo the zorit of ri 801, Writ of richt. 
iſſued to enable the lord to hold plea of land within his u- 3 
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Though theſe great officers at the eſtabliſhment of the . 


Able Regis fat together in court, as well to try the civil and cers proving 
| eriminal matters refetred to them, as to receive and ſettle in Aula 


the revenue; yet our legal antiquarian think, that, even at The ref 
this period of time, each of them had a peculiar” office and duties of | 
juriſdiction aſſigned to him. The Chancellor, it is ſuppoſed, the Kees bs 


as being the king's chaplain- and confeſſor, more immediate, 5 


preſided when the complaint was of ſome oppreſſive . 
the ſovereign; —the Treaſurer, when the revenues and rents treaſurery.. 
were to be received from the ſheriffs, and the fines and 


agamereiaments from the eſcheators, and on piling the public 
detounts the Conſtable and Mareſchal (a), upon the dif- conftabts and N 
cuſſion of matters of honour, and war; and the rights of mareſchalz 


«> 


foreigners; the Seneſchal, when the diſpute aroſe” within feneſchal ; 5 | 
the #limits' of the royal reſidence; —and the Chamberlain, chamberlaig. 


; . the' ene, was to be told in and een de of the Trea- 
5 av | s | 


The Consuerbr like bis prediecetiven; had his royal table Tenants ef 


de- 
ſupported by the tenants of his ancient demeſnes, whoſe annual = e 


renders of corn, ſheep, oxen, and other produce of their lands, cheir rent; 5 
were brought to the place of his reſidenee. And that the - 


ſame might be paid with more punctuality and convenience 
to the reſpective tenants, the ſovereign frequently changed 


his place of abode. © But Henry the Firſt generalſy eom- „ 
muted theſe renders into certain fixed ſums, after whoſe duced to a fixed 
5 reign, the removal of the king's houſehold being no longer ſum. 


neceſſary, we find it to have been leſs frequent. The ſove- Remedy of 


| reign s remedy againſt theſe tenants in ancient demeſue, upon overcign 


neglect to diſcharge their bounden' renders, was by entry and againſt them. 


i ſeizprs of, f  rlicir: lands, without applying to uy court 7 „ e 1 - 


| 5 e fall 3 
&c, were fully eſtabliſhed,. the Chancellor exerciſed a diſcretion. in alowing theſe. 
writs, and only permitted them to go in thoſe caſes where the policy of re- 


* 


ducing the county court was not neceſſary to be regarded: Vide of ſuperſedi ing, . 


Writs, 1 Eg. Abr. 415. and title Writs in the abridgments. 4 
(a) In our old books there is great confuſion with reſpe& to the number and ' A) 


duty of che Marſhals. Yide Mr. Madam from page 31 ca and ſeveral of the 
(id 


old ſtatutes. Lord Coke ſtyles the marſhal who pre with the conttab ies 
eminence. 4 laſt. nth So. 


A $' - ; N entry | 25 


© king and his tenants, with regard to theſe renders (a). 


„ 


— 


a INTROD VeTION: (Sec. I, 


_ entry and ſeizure were improperly made, the tenant's only = 
_ Temedy-was by petition. to the king's bailiff, the ſteward of 
the court of ancient demeſne, who heard and finally determine - 


ed the matter; ſo that no other court interfered between the 


1 : , 


Sur greateſt legal antiquarianc. have ſo long and ſo widely | 
_ differed, concerning the other chief vaſſals of the crown pre- 
vious to the Conqueſt, whether they were military tenants, 


ſocage tenants, or whether they were tenants at all, but 


merely allodial poſſeſſors (athdaris), that it might appear un- 


becoming to interfere with their diſcuſſions. But certain it 


©. is, and indeed agreed by them all; that the ſlaviſn ſervices, 


the perpetual concomitants of our old tenures, were unknown 


U 


iy after the, Conqueſt. At which time the eſtabliſhment of 


feudal burdens of  eſcheat, fines for alienation, primer ſeiſint, 


didi, 9wardſhip, marriage, and relief, with their numberleſs ap- 


pendages, multiplied. the pretenſions of the eroun to ſome _ 


claim or other, on every alteration in the family or domeſtic 
concerns of the tenants. Theſe claims and pretenſions, and 


diſputes in conſequence of them, were at firſt heard and ad- 


juſted with all other matters of importance in the court 
_ . where the Chief Juſticiar preſided. But as the revenues 


thereby derived; were very, conſiderable, and generally well 
paid to the receivers in the country, it was found neceſſary 


that their accounts ſhould. undergo a cloſer inſpection and 


Origin of court 
of Exchequer. 
b 5 a s A 


reviſion than could poſſibly be given them in the ſupreme 
court, whoſe attention was wholly engroſſed by the multi- 


farious matters referred to it, The Conqueror, there - 
fore, appointed a ſelect committee, of whom the Trea- 


ſurer was the chief, to ſit apart from the ſupreme court, 
in a chamber of his palace, particularly to audit theſe: ac- 
counts, and compel the payment of thoſe dues to which he 


nuid claim. This court was built on the model of one erect - 


> 5 
* 


by the Maſfers f the Exchequer in Nar mand 
3 on its eſtabliſhment ſtripped the Chief - 


des : for the like purpoſe in his own native duchy. It aſſumed 
te name of the king's Scaccarium'ior Exchequer, and the 


fame authority was delegated to its judges, as was exerciſed 
- | This new 
ufticiar, in the 
very zenith of his power, of a material branch of his juriſ- 


diction ; though it appears that this powerful magiſtrate for 


ſome time afterwards continued to interfere in the Exchequer. 


For in dialogue de Scaccario, lib. 1. c. g. s ſpeaking of this of- 
ficer, it is ſaid, 4 he was great in the Exchequer, at well as 


e lala amoveri nan fiterint, uamdiu ſolvers Paſunt debitas Penſonti. 


(a) Yide Brac. lib. 1. c. 11. who, in deſcribing theſe tenants, ſays, 10 qued 


in this country till introduced by the Norman julticiars ſnort - 


5 the: reyenue, ariſing between ſubject and ſubject. 


8610 | INTRODUCTION. 


e in the 1 that nothing of moment was or could be 

é done there without his conſent or advice.” However, N 
this firſt, deprivation of the Chief Juſticiar's authority, Wo 
on his appointment was inveſted with powers ſo large and | 

boundleſs, that he became both a tyrant to the people, and 

formidable to the crown itſelf, certainty aroſe from mere 
neceſſity, and not from the jealouſy either of the ſovereign | 

or his people; to which the fub wee d 6 of it are 

properly attributed. 1 

In this court of ee Vers all mattem relating! to > the Juritifionof 


revenue hereafter to be determined; ſo that when any patent the 3 8 


or royal grant was ſealed by the Chancellor, the ſame was 
Elreated into this court, and execution went forth for the re- 
ſervations therein contained to the crown. 80 all original 
V rits from the Chancellor, giving other courts a — 
to hear and determine cauſes between the people, gave the 
court of Exchequer a power to collect the fines and amercia- 
ments due to the king, in the progreſs and inveſtigation of 
_. thoſe cauſes impoſed on the parties. And when the great ore, oY 


court inflicted fines on criminal offenders, the records were 


: eſtreated into the Exchequer; from whence ifſued-a' proceſs 

to get in the ſame; or if they had been paid to the clerk, he 

was made to account for them there. In this court, too; all 

the Sheriffs, Coroners, Eſcheators, and other officers employ- 

ed in receiving the revenue, were to make up and paſs their | 

accounts. With juriſdiction over ſuch matters, this court con- How altered by 

tinued till the reign of Edward the Firſt, who is ſuppoſed to Edw. I. | 

5 have formed it in the manner we find it at this day; conſiſt. 

ing of tuo divif cons, the receipt of the Exchequer, and the 

; 3 or judicial part of it, which hears cauſes relating there - 
And it has long ſince been both a court of eguity and 

3 law,. and holds plea of matters not at all relaing to 


a 
* — 


The proceſs uſed on the common law ade of che court of 
may be ſeen in a variety of tracts, and does not 
properly come within the ſcope of this work, which is only 
intended to explain the origin and operation of the proceſs 
of the courts of King's Bench and Common Pleas; but to 
_ do this in a ſatisfactory manner, it was neceſſary to treat 


5 lightly of the juriſdiction of the Aula Regis, inſtituted „ e N oY 


the Norman invader, and to ſhew what ſhare of that juriſ+ 
diction our wende of Jane at den hour nee 
exerciſe... | 
From what has been laid of the origin of the Exchequer, Of the ity 
it may naturally ſtrike the ſtudent as ſomething remarkable, fide of Ex- 
that there ſhould exiſt in it a court of equity, as well as a I 


court of The preciſe tix time e the court of Exche- „ 
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INTRODUCTION, see l. 
auer firſt aſſumed an equitable. juriſdiction, or from what 


cauſe it originated, is not well aſcertained. But we may 


reaſonably ſuppoſe, that when it was found neceſſary, in 


order to effectuate juſtice; to propound articles to compel 


perſons to anſwer upon oath to allegations therein contained, 


between ſubjects in civil ſuits, and which articles were made 


to the king, and by him generally referred to his chancellor, 


| # 
Origin account. 
ed for. * 
& * 
20 1 
1 . 


the officer of the crown (in later times called the Attorney- 
General) was induced to exhibit like articles in the Exche- 


quer for the diſcovery of facts relating to the revenue. 


Hence aroſe informations for treaſure-trove; and for the diſ- 
covery of the forfeited goods of an outlaw filed in the Ex- 


_ chequer (a). And when afterwards this court, by the expo- 
ſition they put on the ſtatute of Rutland (b), by which it is 
enacted, „ that no ſuit ſhall be proſecuted in the Exche- 
quer, unleſs it concern the king or his officers,” held in 


euriſdiction in- 
creaſed by the 

_. cauſes of king's 

\ debtors being 5 

heard there. 


contradiction to the evident meaning of the legiſlature, that 
pleas between ſubjects who were debtors to the crown, came 
within the idea of miniſters of the Exchequer, this court 
upheld a juriſdiction, as well of matters inquirable by exhi- 
bited articles, as of matters cognizable in actions at common 


law. And though the ſalpœna was not invented in Chan- 


cery ail ds reign of Zdward the Third, they certainly be- 


fore that time exereiſed both an equitable juriſdiction on ex- 


hibited articles, and in actions at common law, whenever the 


complainant ſuggeſted that he was a deblor or fermor to the 


ling. It ſeems too, that before the /ubpzna was invented, 


bebe the proceſs they uſed was a venire, attachment, and commiſſion 
of rebellian, the proceſs uſually, awarded in the Aula Regi on 


great and particular occaſions. But When Richard de Wal- 
tham had deviſed the ſubpœna returnable in Chancery, the 


treaſurer of the Exchequer, in imitation of it, framed a 


_  fimilar writ, for matters of eguity, under the ſeal of his own __ | 
court, returnable before himſelf, inſtead of uſing the proceſs 


of che venire in the- firſt inſtance retaining, however, that 
and its following proceſs, in caſe the party ſhould ſhew any 


contumacy to his /ubpenas The Exchequer writ of ſubpœna 
was alſo afterwards extended as an original proceſs in a civil 
action commenced there, though how long before the reign 
of Henry the Eighth is not well known. And this writ, to- 
gether with the venire ad reſpondendum, and writ of quo minur, 


_ which came into uſe incivil actions between ſubject and ſub- 


jedi in conſequence of the above expoſition of the ſtatute of 


\ Rutland, are the three methods at this day of: commencing 
civil actions in the court of Exchequer. But to return to th 


remaining juriſdiction of the Chief Fufticiary, 
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(a) Hard. 2 (i) 10 Edwad the Firſt, e 
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Seen! — —ANTRODUDOTION. 


The Aula Regis, wherein the magiſtrate'prefided; had ſtill Aula Regia nin” 
nan original juriſdiction over all cauſes of moment not imme- | 
. diately concerning the revenue, cognizance of all eriminal 
_ - offences committed in the county where it happened to be, tlie 
- puniſhment of all capital delinquents, and an appellate juriſdie- 
tion from every inferior common law court in the kingdom. 
It was not long, however, before the authority which this ma- 
giſtrate enjoyed received another conſiderable, ſhock, For 
ag it was the duty of the Chief Juſticiar, as well as the reſt 
_ who compoſed the Aula Regis, to attend their ſovereign, aui 
be at hand to adviſe him in all matters of law and ſtate, the 
people who had cauſes depending complained loudly of the 
inconvenience they ſuffered in being neceſſitated to follon - 
the king's ſuit from place to place to have them determined. 
A reſtòration of the ancient conſtitution, and particularly f 
the power of the county- court, the grand ſeat. of juſtice in 
the Saxon times, whereof they had been unjuſtly deprived, 


* 


was now much wiſhed for by the people. And though the 

dignity of the county · court was not only greatly diminiſhed, 

but the matters uſually diſputed were become too intricate 
for the underſtandings of the ſuitors; yet, from the intole- 


rable expence and delay occaſioned by following the ſupreme 
tribunal, travelling about with the king's perfon, the chance 


ol injuſtice ſeemed! preferable to procraſtination. In the 
reign of Rufus, the Conqueror's ſon and ſucceſſor, it was 
found expedient to pare off ſome of the excreſcences of the 
Norman eee reſtoring in certain caſes the laws of 
Edward the Confeffor. The outline of the new conſtitu- 
tion, however, was ſuffered: to remain as in his father's time. 
In the reign of Henry the Firſt ſome little alteration, with 
reſpect to the trial of cauſes in a more eaſy and expeditious 
manner for the ſubject, took place for a while. And in the 
following reign of Stephen the Uſurper, though much was 
promiſed, little was performed towards redreſſing the num 


111 


Cauſes-of its 


* 


-berlefs-grievances of the people. But in the time of Henry 


the Second the laws were reviſed and methodiſed, and re- 
duced into a regular order; and to obviate the inconveniencies 
of following the ſupreme court, this prince, at the parlia- 


mentof Nortbampion, eſtabliſhed certain officers, called Ju. 


tices in Eyre, juſticiarii itinerantes ; I ſay eſtabliſhed ſuch juſ . cf 


Juſtices in Ee 


tices, contrary to the old chronicles, which maintain that this 


prince firſt introduced them. For: Mr, Hadox (a) gives in- 


follow 


ſtances upon record of ſuch wen Jana, nov; 'tircuits i © 8 


Karly as the eighteenth year of king Henry che Firſt.” Ad! 


INTRO DUCTION. 1 ber l. 
follow his aden in preference to that of the monkiſh 


writers, in conſequence of lord Cote's advice not to mind 


_ chronicle lat, when put in competition with records. Beſides, 


5 "ns Lyttleton ſeems inclined to think that ſuch juſtices were- 


- firſt appointed in this iſland. by king Henry the Firſt, abs -- 


bad obſerved the great benefits derived to the people in 


Frunce from a ſimilar inſtitution by: Louis be Gras, and ſays, 


» *that during the inteſtine commotions under Stephen they had 
pbeen diſuſed, and were therefore m 2 5 ann and regularly 
ited, by king Henry the Second. 


Theſe new- created judges at firſt a ts W . : 


Wem but were ſoon prohibited from going them oftener 


than once in ſeven years. This prohibition was probably 


_ .owing to the jealouſy of the barons, whoſe independent and 


| Hereditary juriſdictions were much infringed by this regular 


exerciſe of power, derived from the immediate authority of 
the ſovereign. It was not long, however, before the barons, 
finding it neceffary in order to ſupport their pretenſions 


h n . againſt the. crown, to make ſome regulations in favour of the 


commons, ſtiſled the jealouſy they had formerly conceived 


againſt the Fofices in Eyre, and expreſsly ſtipulated with 
their 3 wha ſhould be Tower ns — county 
once in the year to try certain actions, then called Recegni- 
tions or Aſſizes (a). Aſſizes were remedies which had been 
introduced at the fame parliament of © Northampton, for the 
purpoſe of trying titles to land in a more certain and expe- 


+ manner before commiſſioners appointed by the crown, 


khan before the ſuitors in the county- court, or the king's 
juſticiars in the Aula Regir. The invention of this mode of 
trial, as well as that of the grand aſſize, or trial by a ſpecial 


f | kind of; jury in a writ of right, at the option of the tenant or 


demandant, inſtead of the Norman trial by battel, are 
attriputed to Glanuil, Chief Fabeln, to king DW the 
Second. * | 


ikea in Eyre Theſe: Juice 1 Eyes delides being empowered to tale 5 


d atfo com- 
miſſions. 


wo tt 
* 


the alſizes; were commiſſioned alſo by the king, or the guar- 


dians of the realm in his abſence, to do juſtice of all kinds 
| Extent thereof, 


in their reſpective circuits, where the property in contention 
did not amount to half a knight's fee, or where the contro- 


very was of that importance that it could not be determined 
but in the ſovereign's preſence. And if a matter of diſſi- 


8 eulty aroſe in taking the aſſize, theſe judges were afterwards 


Scene to adjourn it, and cauſe it to be brought before the 
Alices of the bench (b). Theſe itinerant magiſtrates were 
N to make r e concerning Rn and | 


(a) Vide Mere? chan, 6 45. (eb) Bid. 
EIS PE: „ malefactors- 


« * 


> malefactors in the counties through which they paſſed; gd 


neceſſary (a). 


and all matters civil and criminal were referred to their 

judgments; but ſtill an appeal lay from their determination 
to the great Aula Regis. And if the king went into the their decifions, 
county where they happened to be ſitting, all pleas before | 
them immediately ceaſed, and came into the ſovereign'Eyre = 
before the Chief Fufticiar. - e 


fact was ſtrongly litigated by the contending parties above, 
and which aroſe at à great diſtance from the Aula Regi, 
there iſſued a writ, directed to the Chief Juſtice in Eyre, to 


Chancery, of ere K e g. ue in law to try a fact 


crown from the reſerrations in the feudal grants. And at 


? 


to take ſpecial care of the rights and profits accruing to the 


their firſt inſtitution, they were directed to inquire of ſeve- 
ral matters which the preceding commotions had made 


Wherever theſe ;aſtices came they ſuperſeded the rourn, Their 9 i 


Appeal ſrom 


In their circuits theſe Juſtices in Eyre acted alſo as auxi- Their farther | 
liaries to the ſupreme court; for whenever any matter of Juriſdiction. | 


perhaps look for the origin of the practice in the court of d ifſues;3 


debt, on ſimple contract, or for an amereement in a court- 
baron, in actions of detinue, account, and on parol ſubmif- 1 e he 
ſions th, an award. Fot on All theſe occaſions the action r 
ww URLS ak of 50% 2 Nl *. AS. 2 2 i 9 © r 2 . ; 
(a) Lat Lord Beru, b. g. fub ans 1176, and the records cited em 
ae in his Appentiz, Na. f . 13 OO 
(b) Vide Riley's lead. in Pari. 24, 75. ) 
o 1 RE 55 - built 
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bolle on a feeble foundation; and the law. FW that the Y 
party might either have diſcharged: the debt in ſecret, or be- 
fore witneſſes that are dead or not to be found. In actions 
on /þecialty debts, witneſſes were produced to atteſt the truth, 
of the deed (a). In pleas of land the inveſtiture thereof, 
ſigned by the pares curiæ, was produced to the court; but if 
that could not be found, the parties joined iſſue by battel, 
till that barbarous and abſurd mode of trial fell into l 
and the grand aſſize was introdueed in its room. Criminal 
matters and offences were inquired: of by an inqueſt impannel- 
lead, and preſented on articles of inquiry, as in the Save n 
Ordeal, be. times. But the old cuſtom of putting the party accuſed to 
Duel. purge himſelf by the ordeal, or in leſſex offences by. compur=.. 
8 gators, was diſuſed, and inſtead thereof a petit jury was in- 
en. troduced, to hear the evidence of the fact where with he was 
Distinction be- charged. And then the priſoner did not, as formerly, pro- 
deen them and duce his witneſſes to the igt jury, who now only heard evi- 
. dence to accuſe, but reſerved his defence for the /econd. jury, 


1 8 before whom he was to be tried. Hence aroſe the Ae 5 
e ee tion between the Grand and Petit Juries. 
Reccrds of When the, Fuftices in Eyre returned from their e 7 


\ Judges on cir- | they lodged the records in the Exchequer, . from -whence 
IR iſſued proceſs to collect and gather in the fines and amer- 
ciaments due to the crown. Tar When the diviſion of the 

cCourts took place, in the reign of Edward the Firſt, the re- 

cords were depoſited in the reſpective treaſuries, and only 
extracts thereof, ſo far as related to the revenues enn made 

WWW tranſmitted to the Exchequer. LO 1 5 

Vu of error The Jſtices in Ayre having only' a! dele ated wer from 
een. the . — to eee determine the 5 . — | 

them, à writ of error and appeal lay from their judgment 0 

. the ſupreme court where the Chief. Fuſticiar preſided. This 

bels right of appeal brought back to that powerful magiſtrate the 

final determination oft almoſt all cauſes of conſequence, and. . 
F. not only. a great delay of juſtice, but a conſider- 
able ingreaſe of. expence to the parties. So: great an influx 
pews buſineſs: to the ſupreme- eourt, neither affording them 


. 


beiſure ure to hear nor opportunity to diſpatch, the cauſeg re. : 


(a) In "thoſe 3 a 7.25 tiecatey adended we $100 ing ot a ih . 8 : 
cording to Lord Cite, they anticftly ated the, nantes of the witneſſes in the © 1 
ä contents of the deed, aſttt the clauſe of rein cujus rei memoriam, and 
nelled them with the jury, h not only occatjoned delay, from the nec a . 
ter few 1 was of 5 proce ſs to bring ns witneſſes in, but alſo FLY 1 
cafe being frequently obliged to be ad joννοα for Yheir default. 2 
vent this delay, and _ the trouble and expence which attended it, recognize = 
ances we rn introduce; which being an acknowledgmient. of a debt in court, at- 
reſted by the court itſelf, i ds no other ſpecies of OI err % 
VEL FA: IL OG een $0} 
tho e to „ men 
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this time the extravagant powers aſſumed by the Chief. 
Juſſticiar had kindled a. jealouſy in the crown, and ſome» 


diminution, of his authority was in the contemplation both 


eircumſtances, been continually inereaſing. But Mr. Madam 
thinks, that this increaſe of authority was rather owing to 


| ſucceſſively appointed to the office, than to the extent of the 


taken; for we find it to have been generally held by ſome 
great prelate or powerful baron. And it appears that all and the great 


The frequent attempts of our princes to leſſen the power anjg 
authority of the magnates regni, are very conſpicuous in the 


feitures, had been made; but which. practice was ſoon put 
a ſtop to by the ſtatute de donis (a); however, not before 


pexrpetuating in their own families their extenſive poſſeſ- 
Ya ſions: = 2 $4.5: BS a y ; +08. - 


deſcendants. of Henry the Second. But perhaps it was . 


(Hie, Juſticiar himſelf, than to any thing elſe, that this great 1 
office received the moſt ſevere and fatal blow to its autho-., 


7 Ws * 1 5 * E.'s ny 
3 
x 
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* \ 


ferred. to them with expedition and punctuality, ſoon dcea»: Origin of court 
ſioned a loud cry for the eſtabliſhment of another juriſdic- nN 55 
tion, for the ſole inveſtigation of civil diſputes. And as by 1 


1 
j 


times filled the nation with juſt alarms for its privileges, a | 


From the firſt appointment of this officer. by the Con- ,owing to te 


* 


ror, his power, notwithſtanding parts of his juriſdiction r 8 
had been diverted into other channels, had yet, from various Regia; 


the perſonal dignity and conſequence of thoſe who had been 


juriſdiction allotted to it. In this, perhaps, he is not miſ- 


) : | 


the great offices of the Aula Regis were, uſually filled with gory mA 
the firſt perſonages in the kingdom; it being obſerved by 4 > | 
our ancient writers, © that the ſplendoux.of the king's court 
« appeared much in the greatneſs of his miniſters; but that 

« ſome were ſo great in themſelves, that they diminiſhed | 

« the grandeur of their maſter, and, by attracting, the eyes 

ce of the:multitude, made the king often entertain wiſhes to 

« diminiſh that luſtre, which ſo much exceeded his..own.” ; 


ſubdiviſion of the great e, which on eſcheats and for- 


ſome of them had received great checks in acquiring ang 


i SORES Des APA TREK LO IT'S: 3 To _— 
The diminution of the juriſdiction and authority of the which the hb. 
Chief Fufticiar, the object of our preſent. attention, muſt, o cen 
certainly have been an eſſential part of the policy of the | 
ing more to the aſſumed conſequence and importance of the 


N ＋ 


rity—T mean by the erection of the court of Common Pleas, Antiquity of 


which, ſeems to have been firſt ſeparated from the. Aula court Flas. 


Regis. in the time of Richard the Firſt, though it was not 
confirmed and made ſtationary at M gſimiaſten tilh the ſeven-- 


ORC the ſecond, 13; Edw. 2. o 
E i ; S540 X — teenth 8 


ment greatly 


owing to the - 


 cabals of the 
Juſticiar and 


- xrear officers of 
_ Kate : 


WE” 


bad bought the g 
ment on the rights of his purchaſe to put another in com- 
mwmiſſon With himſelf in the viceroyſhip of the kingdom; er 
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teenth year of king Jobn. In this opinion I follow Mr. 
. Madox, although it muſt be acknowledged, that he differs 
from the authority of moſt writers on this ſubject, and 
- amongſt others of Lord Coke, who in Coke Lyttleton, 71. B. 
_ , nd in the pretace of his eighth. report, ſ.ems inclined to be- 
lieve that the Common Plas was not only a diſtinct court at 
the time of magna charta, but that there was a court of ſuch | 


8 pre and: ſeparate juriſdiction even before the Conqueſt. 
Lord Cote as a lawyer, no doubt, merits our greateſt reve- 
rence; but Madox, as an antiquary, is certainly deſerving 
olf our attention, and particularly in a matter of this ſort, in 
b ut f his reſearches to have been 
higher than thoſe of his lordſhip. According to the anti- 


which we cannot but ſuppoſe. 


quary, then, for ſome time after the Conqueſt, there was 
(as I have ſaid before) but one great and ſupreme court, 


called the Aula Regis, exerciſing a juriſdiction over civil and 
criminal matters, from which gradually ſprung the courts 
of Exchequer and Common Pleas; and as the former became 
altogether independent, ſo the latter became wholly diſtinct 
from it. He thinks too, that the ſeparation of the Common 
Plleat took place in the reign of Richard the Firſt, though it 
was not (as he (a) ſays firmly eſtabliſhed till that of Henry 
the Third. In this opinion the antiquary ſeems to be con- 
firmed by ſome remarkable paſſages in the hiſtory of that 
reign, in which he lays the foundation of the Common Pleas, 
one of which in particular I ſhall advert to. RES 
Amongſt the various ſchemes put in practice by Richard 
the Firſt, to obtain money to ſupport his projects againſt the 
infidels, he forgot the policy which it was clearly his intereſt 
to purſue; and while he was intent only on that one object, 
neglected altogether the rights of his crown, and the welfare 
of his people. For we are informed, that he put up all the 
higheſt offices and titles to ſale; and, amongſt the reſt, ſold 
that of Chief Fuſticiany to Hugh de Puzas, biſhop of Durham, 
for one thouſand marks; which prelate was alſo rich enough 
to buy the earldom of Northumberland. When Richard af- 
terwards fer” out on the knight-errantry of a Croiſade, he 
intruſted the guardianſhip of the realm to this Hugh de Pu- 
zar, jointly with his favourite Hugh de Longchamp, who held 
the biſhopric of Ely, the office of chancellor, and who was 
alſo the Pope's lepate. Whether Puzas conceived; as he 
office of Chief Juſticiar, it was an infringe- 


7 


(en Vide Madre; Excheq, on the diviſion of the courts. 
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cannot think eee. of them when in p | 
office of Chief Fufticiary-withed for the 2 te held ee 
ſeſſion ; or that they had any great inclinatibn, 111 


Seel 107K ODUCTION. 


3 that the inſtant che king was gone on | 

. joint guardians, from their quarrels, threw 
the whole kingdom into a flame. In their contentio ns 
| Longchamp: got the better of Pusu, and not only deine 
him to refign all his offices, but uſurped that of Fufticiar S 


himſelf, and ſent Puzas. to priſon. : Richard's time was ſo 


much taken up with the Saracens while abroad in the Holy 


Land, that, notwithſtandiug theſe commotions reached his 


ears, he tool no ſtep to deprive Longchamp of the authority 


he bad uſurped but ſuffered him to continue for fome time 


in the full enjoyment of his offices: till at laſt his inſolence 

and oppreſſions rouſed up the barons, who, under prince 
Fobn, met at Reading, and not only ſtript him of his 'ufurg- | 

| 2 but compelled him to fly; and mn 


Chief Pyſiciny to the archbiſhop of Rauen. 


At then we conſider the feveral-great: offices veſted 9 one 
nt the ſame time in Puza; and Longehamp, the kingly au- 
_ - thority which they poſſeſſed, aud the deep ſehemes _ am- 


bition in which by their riralſmip they were engaged, we 


much leiſure, for the hearing and inveſtigation of private 


matters referred to them. To their cabals and ambition 


then, more than to any thing elſe, we may look for the firſt 


ſeparation: of the Common. Pleas from the Aula Regis, as in By deleguiing 


all | probability, to ſave their own trouble and time, they de- 
legated the cognizance of oivil concerns to others of the 
Juſticiars, wwhoz'for the better hearing thereof, and. that they 


hear thoſe. pleas, hich being merely civil, and more tech- 


they reſerved to themſelves the! power of reſuming it when- 
ever they choſe, and an a juriſdiction to rectify ary - 
erroneous proceedings in t 8 referred to their fubſti- 


for its permanent eſtabliſmentg and the barons — ·˖ 
the reſumption of the power of the Chief Fuſfticiar in its full 
latitude, and glad to ſee it once diminiſhed, joined in the 


voice of the commons. Accordingly, in the 8 4 tied” 
reign of king bn, when he, to quell the inſurrections of upon tobe c. 


the.great-feudatories, conſented to the two famous charters 
6 Engliſh liberties; Tm and —— the 


Vox. I. : | barons . 


nically intricate, required a more private Aifcuffion. Nor 


did che Chief Fufticiars think they were parting wich their 
authority for ever, by ſuch temporary delegations of it; as - 


Y _- 


their civil jurife 


diction and A 
feparating the. 
trial of cauſes ' 


might not protract the ſeſſion of the Aula Regis, left the from the Aula 
High Bench and retired into ſome convenient apartment to *5* 


tutes. But the nation having once experienced the benefits The 2 
ariſing ᷑rom this newly eonſtituted juriſdiction, loudlyicalled: © ence of which 


e, 
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| barons took: care to provide; amongſt other” thin 4 
| calculated for the relief and 2 of the 2 — 
Es e court was this court for the — of the civil concerus of the 
Tull eſtabliſhed people ſhould be fully eſtabliſned. With this article that 
N Ghar Magnz unfortunate prince did not long heſitate to comply, having 
„ himſelf experienced many inconveniences in the earlier part 
of his life from the ſuper- eminent authority exerciſed, by the 
9 ufticiars, whole tyranny had extended itſelf, as well 
=. Fe uo prerogatives of the king as the rights of the people: 
. ern that he himſelf had once formed a deſign 
do aboliſh the office, but which unfortunately proved abors 
3 tive, from the great aſcendency which that magiſtrate had 
= | gained in the country. The barons. therefore from their 
diſlike of the office, under the pretence of relieving the peo- 
ple from the inconveniences: of following the Aula Regi: 
From place to place to have their cauſes determined, made 
and rendered it an article in the great charter, that 6. Communia placita non 
A «© ſeguantur curiam noftram," ſed in'aliquo loco certo teneantur.” 
5 This article effectually eſtabliſhed. and confirmed the Common 
5 Pleas; and the loco certa, where theſe pleas were to be heard 
| and determined, was: fixed to be in a receſs of the Great Hall 
5 at Weſtminſter of the Palace at Weſftminfer, built in the time of king Rufus, 
SIS here the ſovereigr uſually: reſided. The Common Pleas has 
moſtly (a) ſince that time remained in the ſame place, while 
| the court of the -Chief Fuftice of England, which afterwards 
<q x | ſprung from the old root of the Aula Regis, continues oped | 
e latory with the ſovereigu. / 
pe 15 — By the (eſtabliſhment SY ahe court of Cm: hear or 
dne Beneb, Common Bench, as it was tiled: to diſtinguiſh it from the 
as LE High Bench, wherean the. Chief Fufticiar ſat as repreſent- 
© ative. of the ſovereign, this magiſtrate. was intirely ſtript 
| of another conſiderable branch of his Juriſdiction z and 
Great abridg- his. power was ſo much curbed by other articles in the Great 
ment of Juſtici- - Charter, ratified and confirmed by king Henry the Third, 
* power. that we behold: this mighty officer gradually on the wane, 
uduring the long and troubleſome reign of that king: towards 
| Office aboliſh... the — of which there appears to have been no ſuch ma- 
ed. Biſtrate; for the laſt Chief Juſticiar we read of in hiſtory, 
And it is even doubted whether he was Chief Fufticiar or not, 
was Hubert du Burgb. The court too, in which this magiſ- 
Aula Regia, trate uſed to preſide, ſeems by this time to have loſt its. name 
now called the of the Aula Regis, though whether it aſſumed the name of 
. OT the King's Bench or not, Bll the ſucceeding reign of Edward 
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72: a ie d contrary t6 the opinion of many, whe aft that it has row + 
AG  finge 10 ) y [1 fay Phe for by the ſtatute 2 Edi. 3: who it e that the 

. "Bench had been removed; ; and that ſtatute 3 K nag 
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„„ ‚ pprar;, For. Brodie who weate, coma | 
' Juſtice, ſpeaking. of the remaining juriſdiction in it, ſays, 


tur, & illarum curiam-habet unam propriam, $1CUT Aulam ;? 
* Negiam, & Juſticiarivs capitales, qui proprias cauſas Regs — 


& ſegium, ſeu libertatem.” And afterwards, ſpeaking of the 


4. peneralos, perpetui, & 'majores.a latere Regis refidentes, qui *minalcourty 

e, omnium aliorum -rorrigere tenentur injuriat & errores (a). appel. 
Beſides the eſtabliſhment of the Common Pleas, the Aula Before this th 

. Regis, during the reign of Henry the Third, had received 2 had 
other conſiderable ſhocks, particularly that of the chancel- the Aula Regi. 


rity alone in a ſeparate apartment. But the preciſe time of 
the chancellor's een is not well aſcertained, though 
there is great reaſon to tl 6 | 5 | 
that reign; and that it was owing to the_ inteſtine commoo: 


chancellor from performing the ordinary functions of his 


_ for the mot part reſi de.... | 
Ihe jarring intereſts that prevailed between the greater 
| barons and the leſs, when convened together, had long 


T7 CNW (o 


remain of their ſeparation, in the conſtitution of parliaments, 
| ſome. reign. they again claſhed with each other. The con- Improvements 


from the factions and contentions of theſe great feudatories 
when afſembled, and it not being well ſettled what diſtinct 


young Edward, who had ſubdued the potent. barons,” the 


ſelf, and happineſs to his ſubjects, firmly eſtabliſhed, This 


| _ than acriminal court, and court of appeal. | 3 


the cloſe. of the reign of Henry the Third, and was Chief 


7. Haber Nen plures curias in quibus diverſe aftiones terminan- 


« terminant, & aliorum omnium per querelam, vel per pri vi- 


Judges, he ſays, © Lien, Juficiariorum quidam Jens copitaler, Originally only 
and court of 


eded from 
lor's withdrawing from it, and exercifing his judicial autho- 


ink it took place in the courſe of 


tions and diſputes which happened, not only between the 
king and the barons, but between the Magnates Regni them . 


office in the Great Hall of the Palace, where the ſovereign 


called for their ſeparation. In the reign of king John _ 
had for a while been diſunited; for the firſt traces which 


are found in the Great Charter obtained in his reign; though 
omitted in that of his ſon Henry the Third, in whoſe trouble- 


2 5 ; . 12 JL? | . 2 1 
tinual dangers to which the king and people were expoſed iy, made "av | 


powers the aſſembly of the great or leſſer barons ſhould 
eee, exerciſe, or where the extenſive authority veſted in 
the Aula Regis ſhould reſide, ſeem firſt to have ſuggeſted to 


great idea of our juridical conſtitution; which he afterwards, 
upon his coming to the crown, with ſo much eredit to him- 


prince has been ſtyled our Engiiſs Fuſtinian: for in his time 


(a) Theſe words clearly ſhew, that the King" Bench originally was f, ether 


= 


* 


Other altera- 
: tions in juriſ. . 
diction of the 
Aula Regis. 


'_ UiftributiveJ 


4b). 4 have 


| county-courts,- ed courts, 


te does not ſerople to ithtin, chit more was dope ig the 
firſt thirteen Þ ears of bis reigh tb fettle and UE "the 
E 


Yeei/lative 28 well as a Pow. authority, and 
ſubordinate ;utiſa ions, of {hy 


vereign u pine the tenants per barbmm, and the reprefent- 
stives of other Inferior 2 holding in tapite of the 
crown; and after the nerd e his reign of the re- 
| prefentatives of the cities ant In this court was 


veſted the ſole right of Nec and the erereiſe of an 

late juriſdiction in the dernicy reforr over all cauſes civit 

| eriminal, nnleſs of ecdefiaſtical'cognizance, "which had 
before been given to the-biſhops 3 but which Was only ts 


allemble when fummoned by fr. The refidue 6f the ju- 
rifdidtion of the old Aula Regir he bratiched but into different 


courts (c), which were called the /uperior courts of tonmon 75 


and the hing's courts of maritime and military concerns. tre d 


. fined the limits of their feveral juriſdictions, fo As not to in- 


terfere one with another. To each of them he aſſigned 


e and i in n chat e ſcems to have had a 1 
te 6 e me ay this prince e 


(a) vu a ſummary 

Com. 425. 6. 7. * 2 SA 
gned, according to Mr. Hume, the 20th year of his. reigne 

22th Jan. Es as the true epech of the ęſtabliſnment of the "Houſe of Com- 


. mons. Por though there are ſtill extant; writs: from the 49th of ) Menry che 
Third, to ſummon as well xnights, eitisens, and burgeſſes to P; 

- this was butowing to the ſedition of the Earl of Leiceſter. Buy oh hen Edward 
tze Firſthad got the better of him at the miſe of Lower, the burgeffes were never 
ftummoned from that time till the acth of Edward the Firſt; from which period, 


with a few-interruptions, the conſtitution of the Houſe c of Commens appears to 


De regular, though the diviſion, as we find at this day, did not take place tin 
; fol. 302. 


Tome time after. Pide Mr. Bun, 2 vol. 270. and 1 


(e) Lord Hal, in his Analyſis, has accurately divided courts into tuch as are 
dt record, and not of record. , The former he ſubdivides into ſupreme, wt Yah 


and interior. The ſupreme-is the high court of Parliament. The ſuperior 


Again ivides into thoſe that are more principal, as the Lordi Houſe of parlia- 


wot "King's Benth, mn Pleas, Exchequer, the courts of the 


| Suffice itinerant, ad ta Fiad Placita fore. The leſs 4 err he 
 fays, are the courts. of 7 Gal diy Oer, e et l Xp 7 Prius, and 
Palatinate, courts of commiſnon courts of jute of the peace, 


While 1 the e Fee record, corporativs conrts, 

court · let, ſber i torn, Sc. A courts'not.of-record, he ſays, are courts-baren, 
miralty and ecelefiaſtical courts. And all thefe, he 

continues, are bounded and circumſeribed by certain laws and ſtated — vv 


which all their judicial proceedings and determinations muſt ſquare. Vi 


— s Analyſes, \ which, though little read at this day, on account of the 
3 Sir William e the attention bf the 


cular 


18PR0DBOTION. that 
Few cine 16 {5 ſudden a perfeckion, hit Sie Ane 


of the kingdom, tttön in un the aged” Bhce 


that time together (a). | 
| at he par oy s eſtabliſhment of the nition — 
| Thſtead' of Poe bort of univerſit juriſciction Pollen 1 


Parent, — — of ne ſo- 


iament, yet 


ls a7 os EE is: Fo, 


= 


1 by the great offices re! dectively who -compoled the 18 


not of courſe. ſhould; iſſue, and hy his fat. alone. the elerk 


J At at oath fie. è œͤEB— — ay. te 


chaplain, appertained, the cuſtody. of his conſcience Zr Of, 2 5 Rs, 
25 . 


. ſomewhere i in every ſtate, which. makes pretenßon 10 


; 7 or privilege to a ſubject by patent, (Which was and patent ; 


or conferring any a the crown,) as the fare paſſed 
under the great ſeal in the < 


forfeited, a right to hold plea thereof by a writ of ſcire facies 


2 vacue On invalide pro nullo fenitus hab eantur + Tenean- 


CL ALAS ot Rat 


INTRODUCTION. | nh ou 1 


| Gale 1 to the :culiar 


25 2871 Doe 


provinces of jericucktep er- 


Aula Regis. And he, reſet ved to one EY, theſe 1 8 9 3 PowerefRing'y 
| Foo. 3 45 the coürt in bY „ which. he himſelf preſided, ang. Bench. 


p \ 


| was not] parcclpd 21 9, the 4 8 and which aue Jl 
was 


221 6s 
oe fles on ie Fa 1755 cer court. fa te, on 12 Office of ſuſti. 
, ciar now ſup- 
ſe plied by Chief 
uſtice of Eng- 


| pre-epinence | 


22 hag 


1 * 8 | 
1 e Vene 20 ry 5100 of Fihe 110 ; was com- 


mitted the cuſtody ol of the great feal of Engla an z and, 45% fon, 
conſequent thereto, che power of ifluing all the king's ori- 


ginal writs, whether irected ed to the fopremes ſuperior, 0 
ſubordinate Juriſdidtians. | "The chancel r therefore ſate i 

A diſtin, court to hear reaſons, why certain writs: 125 were 
were empowered to 1 them out. Theſe writs were called a, — _—_ 
revia de Cancellatd, in contradiſtinction to the others, which writs; of 

were denominated j VI de * , and ifſued. on paying the BS, , 
el fees. for them, _ To the c 7 alſo, A$ the 455 as being king's 


other words, that juriſdiction which muſt neceſſari 


44 7 


pendent. privileges, to redreſs. ſuch in njuries as the 155 „ pig | 

may ſuffer from the more immediate and perſonal acts of , 

the ſovereign. When the king, therefore had granted any ,. reſpeding 
remains the only method of tranſmittin any property 


zancellor's W this officer 
had, when the grant was either prejudicial,. 1 proper, or 


returnable before himſelf; aod if upon the hearmg it was 


found proper to be repealed, to gixe judgment (a), © quod x 
dite liters r patentes 1 omini Regis . adnullentury, J 


« Mo, ac etiam quod irrotulamentum runden ow etur, 5 
« ſetur, Ty adnibiletur.” - Rp Eh : * 25 


Wo! 419.8. Bro. n 69. n 


E 
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as 0 indueftsofr When dhe ſovereign alſo, upon any inquiry made by his 


officez officer, ſheriff, coroner, or eſcheator, virtute Mei, or by writ 


none Fas 4 


© the recore in{mi ch pleas as might 
ariſe thereon upon any claim of a ſubject; it being an un- 
- + queſtionable privilege from the earlieſt times, for any one to 
dome in and traverſe. or deny the ſovereign's title, Ihis 
e e dot of traverſing ingue/ts of o ce, as. they are called in our 
law books, in caſes where a party is aggrieved, has fince been 
farther. extended by ſeveral ſtatutes made in the reigns of 
Edward the Third and Edward the Sixth, by which the re- 
medy is become univerſal in cafes where the ſubje& before 
„ was driven to his perition of rgb. 
asto petitions Io the chancellor alſo, by the illuſtrious Edward, was 
. ofirights...,_ | given a new juriſdiction to redreſs further injuries affectin 


the record thereof was tranſmitted). all ſuc 


* 


: the ſubje& from the inadvertence or miſconduct, of the ſo- 
vereign; this was by the invention of that univerſal remedy 
for Tuch matters, called the petition of right (a). Before this 
| ime, the ſubje had but two remedies, againſt the crown, 
As: the one the ?raverſe of office already mentioned, the other a 
Monftrans de monſfrans de droit. This latter was the proper remedy in 
— cCaſes where the ſubject's title appeared by record to be of as 
—= ©,” high a nature as the king's. But as there were injuries by 
| which the ſubſect might be affected from the mere act of the 
crown, and where his title might not appear of as high au- 
+ thority as the king's, or where he could not come in and tra- 
Dj | verſe the record, this prince, in the plenitude of his juſtice, 
Petition de therefore the petition de droit. This was the proper remedy 


. 
N 
» 


therefore, when the king was in full poſſeſſion of the here- 
ditaments'or chattels, and the one could fuggeſt a, right to 
de ſame, at once controverting the king's, and grounded on 
fads alleged in the petition itſelf.- The proceſs adapted to 

how proceeded the purſuit of this remedy was as follows : on preſenting the 
* petition to the king, it was indorſed by him, ſoit droit fait al 
: partie, and delivered to his chancellor, who iſſued a commil- 
fion from the office of the Petty Bag, to inquire into. the truth 


of the allegations, unleſs that trouble was ſaved by the con- 


feſſion of the king's own attorney. If the commiſſion went, 

and the title was found by the inqueſt of the king (b), a 
fecond commiſſion might iflue, and even a third, to give the 
petitioner an oppo tunity to eſtabliſh his claim. But if — 
Was found to be in t. e ſubject (c), there ifſued another 

a) Vide 33 Eds. 3. fol. 3. quoted in Bro. Prerog. de Roi, pl. 2. 1 - 
FE wo ro Ren 
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PP ˙·¾ꝛnqmm ln: ũ ¶ . ⅛ ôͤ:Ũ 4 . ..... “ ., bend os, en Re, 
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vUrit before 15 . Ai with. His ſoverelgny to in- | 
3 alſo Into" NG — 6. And the wo. * it ways. that 


: N own court Was immedi concerned, and alſo. of 20 res 


: vated in er was the chancellor permitted to try 
: them, but was obliged to deliver the record propria manu, 
into the court of King Bench, from whence iſſued proceſs 
to the ſheriff to impannel a jury, whoſe verdict when taken 
- was indorſed on the record, and returned to the chancellor. / 
A juriſdiQtion over theſe ſeveral matters ſeems to have 
been all that was originally aſſigned to the chancellor by our 
Engliſh Fuftinian ; and though at this day it may appear to 
have been a very confined one, yet when we turn our eyes 
to the ſituation of things in thoſe days, and recollect that 
this officer was uſually a biſkop, and firſt miniſter of the 
country, we cannot but think his forenſic avocation as chan: 


cellor afforded ſufficient employment for thoſe hours which 


were not taken up with the labours of. the ſtateſman, or de> 5 
8 voted to the duties of the prelate. 


The occurrence of circumſtances. fince the days of Ed. 
5. the Firſt, has given this court that great influx of buſi- 


1 neſs and acceffion of power, which it enjoys now by Eng- 
4% bill ; ſimilar to that ſort of juriſdiction. which the court 

; - Exchequer drew into it, and {till retains. But the pecu 
iar juriſdiction by Englijſs bill ſor matters of equity, exer- 
eiſed by the chancellor, ſeems to have atiſen in the following | 


| be) » iii. yg, Fine i cc. 0 3 „ OJ a0 Jar t 6-9. 9 Geo. 3. c. 16. 


4 D manner. 
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manner. In the Roman law there was ſuch à thing as n 


ifs * 
nion's pandefts were 9 19 
were ſtudied with'great/avidity | 


"ans — — they introduced the cuſtom. of having 


detürmable before himſelf, to make the feoffze to u/er accounts 


to be within the compaſs and purview of the ſtatutes of mort 
wan, and ſuch feoffments were amortized accordingly. But 
this proceſs of ſubpœna teturuable in Chancery, having been 
dice introduced, it was afterwards extended to a variety of 


\ 


ich fon the ſubpiena. The proceſs of ſubpenn afſo ſoon found its way 
eee on found its way 


| Power er and ju- 

i . o * a > , a . Is * 2 5 | Sage * f wt 95 3 5 
| i . yy King's Bench the Aula Regts, was allotted a twofold juriſdiction -— the one 
; | 2 EAW. 1. 


af 
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| of the crown. it retained a Carine origin) juriſdiction, and 
was termed the cat morum of the people; as, upon hea . 
ing of any offence militating againſt. the firſt principles of +/+ 
_ juſtice or morality, it was empowered to inflidt a proper — 1 OW FO 
niſhment for it, and for that purpoſe mn iſſue ane, N | 
2 before itſelt. „„ 
The criminal matters therefore of which it bad cognizance ma 
were of all kinds; but they were divided into crimes and crown, 
| miſdemeanors, properly ſo called, and into pleas relating to 
franchiſes and liberties. As to crimes and miſdemeanors, it 
had à juriſdiction aſſigned it over every ſpecies thereof, from „ 
a wy treaſon down to the moſt trivial treſpaſs 3 and it had meer 
a controlling power given it over all courts of criminal all ct 
juriſdiction then in being, or that might be eſtabliſhed. Over dition. Jur. | 
ſuch as proceeded according to the common laws. by writ of 
error, or certiorari : and over ſuch as proceeded in a ſum- 
mary way, or in a courſe different from the common lar & 
dy certivruri only, unleſs ſpecially. prohibited by the ſtatute 
eſtabliſting ſuch, ſummary or extraordinary juriſdiction. V 
a matter came into this court by certiorari before trial, tie : 
King's Bench might ſummon a jury, and try it at bar; and ee E 
2 the ſtatute of Veſtiminſter the mn) may award a mf 15 
prius to try it in the country, with the conſent of the king's 25 
own attorney. And this court retained ſo much of the Extent. thereof. 
_ criminal juriſdiction exercifed by the Aula Regis, that, upon 4 
its removal with the ſovereign, it h fad ſuſpended, if not b 
entirely put an end 1 all criminal ec befors "wy ies 
| other. tribunal, 

With reſpect to matters relating to e tad livers Uſarpations of 
ties, if any ſubject or body politic had uſurped any franchiſe : 
or privilege, this court iſſued the writ of quo warrants, or by quo war- 
received an information thereon filed ex officio by the proper ranto; 
| officer of the crown, or filed ſuch information on their own 
authority upon facts diſcloſed in the affidavits of private 
perſons, provided there appeared ſufficient ground for theit 
extraordinary interpoſition. If the uſurpation upon the tril! 
was found unlawful, the party was quited, /andithe franchiſem. 
if capable of ſeizure; ſeized into the king's: hands Alſo in or neglect of 
caſes where otherwiſe juſtice was ohſtructed, or the king's charters, &c. 
charter neglected, in the reign of Edward the Firſt, was | 
eſtabliſhed a remedy, at this day frequently in uſe, called a 
mandamus. This writ was framed to command and compel by ene 

inferior courts, corporations, and magiſtrates, to do that 

Juſtice which in duty they were bound to perform. A h, 

damur is a, zorit of right, as fome have imagined, founded on 

magna” charta, though no inſtance has been traced of its hav- | 
ing ifſued earlier than the reign of Edward the Fuſt; = . p 
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| the court is bound: to grant it; if applied for,” without im- 
Y Orexceſs of ju. poſing any terms on him who demands it. Alſo when in- 
| Fiſdictio, ferior courts exceed the juriſdiction aſſigned them, this court 
by prohibition; had the power given it of iſſuing the aurit of prohibition to ſtop 
vr illegal im- any further proceedings, as being then coram non judite. And 
priſonments, by if any ſubject was illegally confined, he was entitled to the 
X habeas corpus. prerogative. writ f habeas corpus, iſſuing by the common law 
out of this court in term-time; or grantable by one of 'the | 
judges thereof in the vacation. All which ſeem to -have 
| | deen the principal points, of the criminal: jurifdiftion of 
l ttsis ſuperior court, as allotted to it by king Zdward the Firſt. 
== 9 As to the civi/ branch of its juriſdiction, that originally 
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Was very narrow indeed, though at this day it ingroſſes moſt 
pl its attention.” For as a court of primary juriſdiction, it 
5 | had only cognizance of injuries alleged to have been com- 
| | mitted. 20 force, or in which the defendant was charged 
© Ganfined to ct. with falſity or deceit. Injuries committed with force were 
. . nces of a et · all trepaſſes vi et arms,' and others of the ſame nature, as 
18 nature. jectment, replevin, reſcous, pound- breach, and forcible entry. 
SE And thoſe herein the defendant was charged with falſity or 
 _ deceit, were remedied by writs of conſpiracy, deceit," and the 
like; for in allitheſe caſes the defendant was liable to pay a 
fone to the Crown, as well as damages to the party com- 
plwGwVaining. In what manner the court of King's Bench ob- 
ne tained cognizarice of the various civil actions it now holds 
Je was a court plea of, will be ſeen in the next note; but it muſt be 
* appeal. remembered, that this court was alſo couſtituted a court of - 
BS: 'S appeal from the Common Pleas, and other inferior courts in 
- + the kingdom; and that a writ of error alſo lay in it- till the 
—*. + "224 and 23d of George the Third from the King's Bench in 
Tereland, and it alſo lies in thoſe caſes where the chancellor 
proceeds according to the courſe of the common law, as 
upon petition de droit, monſtrans de droit, traverſe of office, ſcire 
Faciat to repeal letters - patent, or on recognizances, and ex- 
| Its proceſs may ecutions upon ſtatutet. And from this court, as being the 
e ga ſuperior court of the Lord Paramount, all prerogative pro- 
dominlons dels whatever iſſues to any place which has been, or may 
© hereafter become, a part of the dominions of the Crown; 
++ and therefore when King Edward, by the conqueſt of Wales, 
bad added that country to his dominions, the King's Bench 
had juriſdiction in Hales. When that king had alſo eſtab- 
_ liſhed his claim as Lord Paramount over the king of Scotland, 
the court of King's Bench actually fate at*Roxburgh.there, 
and afterwards ſummoned the Scoztifo king and his vaſſals to 
appear at Weftminſfter. So at this day it has a juriſdiction 
over the e of Man, the Norman ifles, and the plantations, 
by its prerogative writs; but with Scatland, Ireland, or the 
* ö n penn 
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actions, unleſs where the king 
might ſue. in any of his courts, 
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pubsts demitiens of the forcreigh, as f 
thing to do (a. A 


be court of Common Pleas, which had been perfected 
and eſtabliſhed by magna charta at M efiminſter, was next in 


authority to the King's Bench; and as it was erected ſolely 


for the inveſtigation of the civil concerns 1 has 
very emphatically been ſtiled by Sir Edward Coke, I þ 
and Key of the Common Law. By King Edward's plan in 


he Lock 


this court, all cauſes whatever, amounting to forty /billings 
and upwards, of a civil nature between ſubject and ſubject, 
were intended to be decided. For here not only all real 
himſelf was a party, who 
ut alſo all perſonal and mixt 
actiong were to be proſecuted ; though in ſome perſonal and 
mixt actions the King, Bench had a concurrent juriſdiction 


afſigned| it, as in zreſpa/7 vi et armis, replevin, ejetiment, _ 


the like > theſe ſavouring of a criminal nature, and in which 
the defendant was formerly liable to pay a fine to the king. 


The Common Pleas had alſo a juriſdiction given it over cauſes 
originally commenced in inferior courts, and at the inſtance 
ol one of the parties, ſometimes upon ſhewing cauſe to the 

court, at others without ſhewing any cauſe at all, was em- 
powered to award proceſs, as the writ of pore, recordari 
Jacias loquelam, accedas ad curiam, and falſe judgment, to re- 
move the proceedings. But it ſeems that it had not the 


power to inveſtigate errors in a judgment of a court of re- 


cord, though ſome lawyers of eminence have ſuppoſed that 


juriſdiction belongs to it. This court too, as being one of 


the king's ſuperior courts, was authorized, upon a ſuggeſ- 
tion made in term time, that an inferior court, whether 
temporal or eccleſiaſtical, was exceeding its juriſdiftion, or 
holding plea of matter not cognizable by them, to award a 


eee though no original plea-was therein depending. 


This right of the Common Pleas to grant prohibition was ſo- 
lemnly diſcuſſed and allowed by all the judges of England (b); 


and Vaughan (e) Chief Juſtice, acknowledges ſuch juriſdiction 
to belong to it. To this court appertained, as it did alſo to 


the court of Exchequer, the right at common law, where any ' 
fuitor of it was impriſoned, to grant the writ of habeas 


corpus; and if he was illegally detained, to diſcharge him: 


but if it appeared that he was confined for a criminal matter, 


* — 
| Weg 4 2 
j r | 55 1 $4 24S = 4 


Of removing 
proceedings 
from inferior 1 


neither this court, nor the court of Exchequer, could pro- 7 


ceed to inveſtigate the charge, bitt were bound to remand 


(a) Vide Burr. 4 pt. $50. pe. a4 (b) Ab. Jac 1. 


| (6) Vide Paugh. Rep. 157. 4 In. 9 Di nels 
tin 7 1 | : | | his 
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him; or elſe, if the offence was bailable, to take bail for 
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his due appearance in a court of criminak juriſdiction. (a)., And 


N the Habeas Corpus Act (b), for the better ſecuring the libert rey 
of the ſubject, provides, 4 That it ſhall be lawtul for any 


1 - $ priſoner.to move and obtain his habeas corpus, as well out 


„ « of the high court of Chancery or court of Exchequer, as 


s out of the court of King's Bench or Common Pleas, or 
5 « either of them; and if the ſaid lord changellor or keeper, | 
«. or any judge or judges, baron or barons, for the time be- 


ing, of. the degree of the coif, of any of the courts afore- 


7 ſaid, in the. vacation. time, upon the view of the copy of 


the warrant, of commitment or detaiver, | or. upon oath 
mrs M made that ſuch. copy. was denied, ſhall: deny any writ.of 
4 habeas carpas. by the ſaid ast required to. be granted, being 
Leim jo moved for. as aforeſaid, they ſhall ſeverally forfeit. to the 
4 © priſoner or party grieved the ſum of five hundred pounds. 

Court of Ex» The juriſdiclion of the caurt.of Exchequer has been already 


ghequer, its due, as the eſtabliſhment. of it took place lang before 


power. 


[ES the reign - of Edward. the Firſt, though he certainly news» 
0 my elled.it, when defining and aſcertaining the juriſdiction 


e ſuperior courts on the divifion of the power of the 


Hol Aided, | gr Aula 5 in bed time. we find the, court of Fes, 


1 1 ought: .to 2 29 the court of —jů— and the 


ants N of Ep ber, egy of the | 


ſans 4 fa the ea ated in a point, na Jaw; the furifdition of which: 6 
ere}. an ariſes, when. the judges of the. e den courts. of King's . 


chamber. Bench and Common Pleas) are equally divided in opinion, or 


apprehend great difficulty in a caſe. Whenever this hap- 


; pens, they are directed by the ſtatute 14 Edev. 3 e. 5. to 
| adjourn. the matter into the Exchequer-chamber,- have it 


Uſe thereof. _ argued by. all the judges of England. Before this. ſtatute the 
3 | record in ſuch caſes was adjourned and determined Fe par- 
liament, which was attended with great inconvenience; but 


„ . the ſame ſtatute ordains, that if all the judges in 
Exchequ r-chamber are; equally: divided, it ſhall be de- 
termined at the next parliament by a prelate, two earls, and 
two barons, with the advice of the lord chancellor, and 
treaſurer, and others of the. king's council (c (c | 


. Of another In the ſame. reign a court of appeal was ſo inftitured_.in in 


e ee, for the in f n in the 
in the Exche- 


quer- chamber. (a) See Wad's caſe, 2 TERS. (b) 41 Car, 2. t 10. fi. OK 
3 (9) er 68. 110. Lit. 72: b, b. "I FT 


- 
— 
_ 


* 


Bikes, oy is Katte 3 Edward ay Third, c. 12. Be⸗ 
fore the eſtabliſhment of chis court, errors in the Exchequer 
| Had ſometimes been examined before commiſſioners appoint- 
ed by the Great Seal, and ſometimes in parliament; the 
uncertainty of which became a confiderable' grievance to the 
| ſabjeR, and therefore Parliament was petitioned, ſo early 
286 224 of Edward the Third, that the erroneous Judgments 
in the Exchequer might be examined in the King's Bench; 
but this petition for ſome reaſons was then diſliked,” and 


therefore not acceded to. But the legiſlature ſoon after- 5 | 


| wards enacted, „ That in all eaſes touching the king, or 
x other perlons, upon a complaint of error in the Exche- 
« quer, the chancellor and treaſurer ſhall cauſe the record 
e to be brought before them, and taking to them the judges Judges 
* and other ſage petſons, ſhall call before them the 
„ of the Exchequer to hear the cauſe of their r 
& and if upon examination error be found, they F be: amend | 
the rolls, and ſend them into che cd to have ex- 
4 ecution. ” i This ſtatute however relates only ee, 
on the common law ſide of the Exchequer, ſo 
| 1 to this day from ehe NI ſide lies immetiately to the 
Houſe of Peers. 
In che reign of Queen Elizabeth (a) another court vf . 
cheguer. chamber was eſtabliſhed, for examining errors in cauſes 
ally commenced in the court of King's Bench, which, 
| + 8 at time, uſed to be examined in parliament. The 
practice of chis, as well as of the other courts for the in- 
Leſtigation of errors in cauſes commenced in the King's 
Bench and Common Pleas, will be Wereaſeor" Owe t in 
the courſe of this work. 0 
I 0o0o the inferior courts King Edward a a juriſdiction 
over all trifling actions, wherein the damage laid did not 
exceed forty ſhillings. For by the ſtatute of (b) Gloucefer, it 
wag enacted, „That none ſhould have zre/paſs before the 
« king's juſtices, -unlefs:he ſwears by his faith that the goodg ti 
taken away were worth above forty ſhillings.” The con- 


ſtruction put upon this ſtatute wWas, that it was only in f 


'affirmance of the common law, and the treſpaſs intended was 
only treſpaſs on the cafe, and that it could not mean treſpaſs 
with: force ; becauſe no. inferior court was empowered to hold 
plea of treſpaſs vi & arms... On this expoſition of the ſtatute 
of Gloucefter, the cafe of Lambard and Thurſton (e) feems to 
| have deen decided, which was an action of treſpaſs, 1 
| armis, and damages nd to e. ſoillings wu ; to 2 
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n the defendant n and inkiſted, that the 

court of King's Bench had no juriſdiction, the damages al- 

" leged being under for? ſhillings. But to this objection the 
court anſwered, that i if treſpaſs ui & armit under forty ſhil- 

lings did not lie 1 in a ſuperior court, the party had no redreſs 

in ſuch. caſes; becauſe the ne (a) impoſed. in ſuch action 

8 not be ſet by an n, eps meaning a court not of 


— Sag ny - a 
. * p 
* 
' 
— * 


. now The Adait required by the ſtatute of Glouce efter, previous | 
Add. tc the commencement of an action in the ſuperior courts, 
4838 that the matter in diſpute amounted to forty ſhillings,” 
has long ſince been diſuſed in the King's Bench and Common 
Pleas, though i in the latter, as well as in the court of Ex- 
. chequer, it is {till a frequent, motion to diſmiſs the cauſes of 
5 \ ſuch. trifling account, as beneath the dignity of the court. 

But trifling The. legiſlature, however, willing to reſtore to the inferior 

cauſes diſ. ae portion of juriſdiction originally intended by the 

* 9 common law, and confirmed by the ſtatute of Gloucefter, and 
eſtabliſhing of which they have been deprived by the diſuſe of the affi- 
| courts of con- davit preſcribed by that ſtatute, has by a fide-wind endea-" 

* ©  youred to revive their conſequence by the ſeveral ſtatutes 
maeade to deprive the plaintiff of the coſts of his ſuit, upon 
obtaining a verdict in caſe the damages: found * the j jury do 
not amount to forty ſhillings. _ | 
4 s to maritime and military affairs, and offences committed 
1 = mr within the limits. of the roval reſidence, which, with other 

__ .-- matters, were cognizable by the Aula Regis originally, king 

1 2 Edward aſſigned them, on the diviſion of the courts, to the 

peculiar ſuperintendence of the narſbol and conflable, to 
| ow uy were le uſuall 7 n | 


Wu 8. pre?! 8 


1 
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3 07 the 3 quriſdiftion 210 the Court of King”! 5 
1 8 Bench over Civil Attions ; their Proceſs to bring the 
A Defendant into Court, and of their Proceedings by 
= | e Original, and the Fi ine e thereon. 25 


| * The 1 Tur court of King's, Bench, we have Ben in the for 
i King 3 : mer ſection, had, on its eſtabliſhment, an original juriſ- 


fined 10 ami diction over all e offences'or pleas of the crown, and of 
fuch civil matters only as were in breach of the peace, and 
therefore denominated zreſpaſſer. This appears plainly by 


88 The fine originally impoſed i in ſuch ations i is taken _ by the ſtatute 

5 M. & M. c. 12. as being oppreſſi ve to poor defendants, who were liable to be 
W for an . 85 o debt _—_ to the Crown. h 

— E 6 : t e 
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the treatiſes of Byitton and Fleta, who wrote in the of 
_ Edward the Firſt, and-who::deſcribe the juriſdiftion of this 
court in civil matters to be, to amend falſe judgments, 
„ determine eee ee, treſpaſſes committed againſt, 

| Edward: Coke, to grant prohibitions. E Tied up to the trial of e 
criminal offences and treſpaſſes only, the inyeſtigation ot 
the erroneous judgments of inferior courts, and the preſerv- 
ation of the due bounds and limits aſſigned to the reſpective 


enconter notre juriſcliction, which is, ſays Sir 
J Js ON 


e inſtituted by the crown, this court found itſelf 


left with little or no buſineſs to engage its attention: ſo 


little indeed, that a few days in term - time ſuſficed to tranſ- 


act it; and as they did not ſit de die in diem, continuances of 


all that was done in each ſeparate matter before them, were 


k « 
22 a 
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entered from the day they ſat, till the day fixed for their 


meeting again. From this ſmall ſhare of employment too, 


a great part was again taken off by the Juſticet in Eyre i, of 


Oper and Terminer *, and Gasol delivery *, and the conſervatory ot 


of the peace in the country; to which juſtices in their cir- 


a cCuits, the trial of all criminals in the reſpective counties 
through which they paſſed was referred. But it was not 
_ before this court contrived to increaſe its juriſdiction in 


. ., e * * 2 "FEW. 
tions. 


Tue neceſſity which had called for the eſtabliſhment of 2 


=. *% 


gatious. unavoidably /inereaſed; tlie contracts and engage- 


Soon contrived - 
to increaſe it. f 


Cauſes here 


ments 


1 


3 ; by fition of people, yet they retained: the juriſdiftion they had uſurped 
3 GE LEO in defiance of them, by conniving at the complainant's 


—_ INTRODUCTION. TY 


ments entered into in trade, the mutual credit neceffarily re- 

quired, the failures of ſome, and the diſhoneſty of others, 
Rents together with the contrariety of opinions and conſtructions 
. to which their engagements were liable, all eonſpired to 
Multiplicity or Open 9 of diſpute. The multiplicity of cauſes, 


bufinefsinC, B. äriſing theſe various circumſtances, required a ſpeedy. 
inveſtigation and diſpatch; but the inferior courts. were too 
circumſcribed: in their juriſdiction to hear and determine the 
fa greater part of them. The parties, therefore, at firſt, 
vere of neceſſity compelled to reſort to the Common Pleas for | 


ved v1 - redreſs; which occafioned a great diſproportion in the buſi- 


neſs referred to the two ſuperior courts : the one, 8 2 
ſole juriſdiction over civil tranſactions, became fully em- 

ployed; While the other, confined to criminal matters, pleas 
of the crown, and the keeping of inferior courts within their | 
1 bounds only, found little or nothing to do. 


e court of xchequer, indeed, had very early drawn | 


E lome civil actions between ſubject and ſubject, not in the 
cognizance of jeaſt relating to the revenue under their cognizance; and 


FO n although the ſtatute of (a) Rutland, and the ſtatute of (b) arti- 


es deuſi ſaper chartas, were evidently meant to probibit them in 


future from holding plea of any cui matter between the 


falſely ſuggeſting that he was) a debtor lo the king; which the 
plai Ant was not called upon to ſhew, nor the defendant al- 
Why court of Jowed #0 diſpute. But the judges of the court of King's 


Kine bench Bench had not, from the particular juriſdiction preſcribed 
8 5 to them, or the nature of — which we have ſeen : 


was calculated only for treſþaſſes, an opportunity of receiv- 
ing complaint of any civil matter, or awarding -proceſs 
againſt the defendant, unleſs it was for a treſpaſs; and 
therefore could not ufurp an immediate juriſdiction over 
civil: matters, as the court of Exchequer had done. How- 
ever, it was not long before an opportunity - offered itſelf 
of drawing an action, which was merely civil in itſelf, 
under their cognizance; and their jurifdiQtion over that 
" once eſtabliſhed, other rn aan par 1 


3 enlarge it. 
How they after- The common 2560 had not provided an „„ | 


wards had n many injuries to which the progreſs and extenſion of com- 


IN way merce gave birth. For the contracts made between mer- 
chants, and others in trade, were af ſuch various ſorts ; and 
men were affected by.nomperformance of them in ſuah 
 <Uifferent ways, arg duch new v and e gt; e e | 
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Ol this ſort of action the court of King's Bench contended of which the 


alleged to de committed vj & armir, yet ſavoured ſo much of 


| fine to the king, as well as damages to the party complaining 


the cognizance thereof could not be obtained in the ſime 
| made returnable there, nor could it have been maintained (if 
of treſpaſt on the caſe. So that, to draw theſe into their 


| goods, or other matter of a mere civil Hature. And to ſup. 


not only got cognizance of that plainti 


/ 


/ i 


See) INFRODUCTION. | ; 


EET 
to which no writ in the regiſter was properly. adapted ; that 
the legiſlature was forced to provide, ſo early as the 13th © 5 
Edward the Firſt, that, Whenſoever from thenceforth in 


ie one cale a writ ſhall be found in the Chancery, and ig a outen e- 
« like caſe falling under the ſame right, and requiring like 2 gen f et. 
« remedy, no precedent of à writ can be produced, the paſsonthe caſe; 
clerks, in Chancery ſhall agree in forming a new one; ; 
« and if they cannot agree, it ſhall be adjourned to the next 
« parliament, where a writ ſhall be framed” by conſent. of 
« the learned in the law ; left it happen for the future, that 


« the court of our lord the King be deficient in doing juſtice 


« to the, ſuitors.” In conſequenee of this. ſtatute à variety 
of new writs were invented; and a ſuitor who had received 
an injury to which no writ then in being was competent, had 
one made out for him according to the exigency, of his ow 


© 


| particula caſe... And the action founded thereon, was called ener, 


they had cognizance, and that the original writ might, at the beg 
plaintiff's requeſt, be made returnable, as well in that court zance. 

as in the Common Pleas ; às the action was for a treſpaſs, of 

which they had an original juriſdiction: and though not 


a' criminal nature, as to make the defendant liable to pay a 


Not contented with a participation of all actions on the ce How extended 
with the Commor Pleas, the King's Bench contrived alſo to d other actions, 
Thare with them the ations. of debt, detinue, covenant, 424 . 
account... But as theſe actions were merely civil in theniſelves, 


manner as the former, by procuring the original writ to be 
it had been attempted) in ſo plauſible a manner as the action 


court, they were obliged to reſort to a fiction, in like man- | 

ner as the court of Exchequer had done. This fiction was by ſuffering de- 
by ſuffering the plaintiff, after having alleged a complaint of clarations in 
treſpaſs againſt the defendant. [in order to give the court ju- n 
rildiction), to waive his firſt charge of trepaſt, when the de- 
fendant was brought into court, and declare againſt him for 

a debt, breach of contra& or covenant, detention of his ' 
port this new juriſdiction the judges maintained, that when 

a party was once brought into court, and either in the actual 3 
or ſuppoſed cuſtody of the marſhal, he could not be charged, © 
eyen for any civil matter, elſewhere. 


By this doctrine, they 
. 1 
tits action who hg 
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Auſed the defendant to be apprehended, but alſo of the 
= actions of others who had liberty to charge him while he re- 
uppen mained in ſuch cuſtody (a). And in order to found this juriſ- 

- Þ 34 - I is F ISNT : 1 , d 1 
1 diction, they held that it was not neceſſary that the defend- 
caſtoay orrve ant ſhould be aQually the bega priſoner, but the plaintiff 

l. might preſume him to be ſo, ſince he was already amenable 
do the court: and on this preſumption it is, that at this day, WM 

2s ſoon as the defendant appears, or puts in bail to the pro- WM 
Feels, he is deemed, by ſo doing, to be in ſuch cuſtody of the 
. war/hal, as will give the court juriſdiction to proceed; 
it having been ſolemnly adjudged (b), that if any perſon be in 
| tufftedia_mareſchalli, &c. be it by commitment, or by latitar, 
bill of Middleſex, or other proceſs. of law, it is ſufficient to 
give the coutt juriſdiction of any matter referred to them. 
- Thisjuriſdidtion And to vindicate this, Lord Coke ſays, © And the rather, for 
became efta- that the court of Common Pleas 1s not able to diſpatch all 
del. ee the ſubjects cauſes, if the ſaid actions ſhould be confined 
e W And ſeeing none but ſerjeants at law can 


5 
* 


* * 182 
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*, in this court of King Bench, apprentices and other coun- 


JT e juriſdiction is now fully eſtabliſhed. For, 


29 aR ever be thought of, fince not only the amazing in- 
I : creaſe of cauſes, from a wide-extended commerce, requires 

5 more than one court to inyeſtigate and determine them; but 
J _.. . , the inconyeniences formerly experienced by the frequent re- 


2 ihe parties can carry on their cauſe with equal celerity and 
© Iu cheapneſs, and find the ſame juſtice done 1 50 on the one 
* fide of Wfminfler-hall, as on the other. 
In chis manner bas the court of King's Bench obtained a 


> 


Actions of a perſonal, and ſome of a mixt nature. Its origi= 
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Jibje@t; wiis only: of fuck as went cg a tertius Mad, a8 l 
treſpaſſes, reſcour, or pound-breach, actions of deceit, conſpiracy, 
forcible entry, ciect ment, replevin, and treſpaſs on the” caſe. 
Whereas its acquired juriſdiction, or rather that juriſdiction 


| which is by conſequence only, as being founded upon the de- 


fendant's being in the ſuppoſed or actual cuſtody of the 


marſhal, eomprehends all actions of contract, whether ex- 


preſs or implied, debt, annuity, covenant, account, caſe for negli- 
gence, non-feaſance, mal-feaſance, mis-feaſante, and the like. | 
But this acquired juriſdiction had nearly met with a fatal Thisjurifdi&ion 


blow, without any ſuch intention of the legiſlature, in the car) deſtroy- | 


—_— | * 3 Y NR | a. 2 ed, b Car. ws 
reign of Charles the Second; when an act was paſſed (a), re- uit e 


quiring the Frue cauſe of action to be expreſſed particularly in the cauſe of action 2 % 
evrit or proceſs,” otherwiſe the party arreſted could ny be do be in win,. 
held to bail fer 40/7. This act was made for the purpoſe of 

relieving defendants from being held to bail without know- 


ing upon what ground, no cauſe being mentioned in the 


writ, and was not deſigned to affect the juriſdiction of the 
courts. But as the King's Bench had ſtrictly only cogni- 
zance in matters of treſpaſs, which word was neceſſary to 
be inſerted in the proceſs, in order to give the court joriſ- 
dition, and it was not till after the party had been ſo brought 
into court, and was ſuppoſed: to be in their cuſtody, that any 


| other” civil action, as debt or the like, could be brought 
againſt him a difficulty now aroſe how this ſtatute could be 


complied with, which required the real cauſe of action to 
be expreſſed in the writ, whereby the defendant was to be LET 
arreſted (if to be held to bail for more than 401.). And, How guarded 
indeed, there would have been an end of their inveſtigation — | 
of civil actions of any conſiderable amount, if the court had 


not hit upon ſome expedient to ſave their aſſumed juriſdic« 


tion from being overthrown and deſtroyed.”  - 


Jo their bill or latitat, commanding the ſheriff to arreſt Introduction of 90 | 


the defendant to anſwer the plaintiff in a plea'of-' treſpaſs, the ac etiam. 
(provided the cauſe of action warranted the holding to bail | 
in above 40 J.) they inſerted an ac etiam clauſe, * ſpecifying 

the true cauſe of action in this manner: And alſo, to a 

« bill of the ſaid A. B. for one hundred pounds of debt (or as 


the caſe happened to be) according to the cuſtom of the court 


« of our lord the king, before the king himſelf to be exhibited, 
and that he have then there this, Sc. as the caſe was. 
By this device the ſtatute was complied with, as the true 


cauſe of action was expreſſed in the proceſs to warrant the 


defendant's inſiſting upon bail to above forty pounds, and the Uſe thereof. 5 
court ftill retained its juriſdiction, as the civil matter was | : 

s. SSP > 8 a . Og | _ BE TEES | 
c WI 
| C2 _ __ * ſuggeſted 
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Dif uted by . 
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agreed to be 
referred. 


= over civil attions, which, if not ſuggeſted, was certainly con- 


upon the paſſing of this act of Charles the Second, that the 
cognizance of all civil matters would again revert ſolely to 


| ended. that there ſhould be a proper original writ ſued. out = 


nominated treſpaſſes. Sir John Vaughan. frequently endea- 


d cx etiams in his court; urging, that they were not only in face 


ing all that Sir 7% Vaughan could ſay againſt the uſe of 
them, the chief juſtice of the King's Bench, though without 


1 8 little, 


INTRODUCTION. | We U. 


FRETS to be only a collateral change, and not the cauſe of 
action for which the arreſt was made - which was ſtill the 
treſpaſt ſuppoſed to have been nod. of which. the court In 
legally had eognizance. 85 

This curious device to retain theit uſurped ;urifdition 


nived at by Sir John Keelynges the then chief juſtice of the 
King's Bench, occaſioned a- ſtrong remonſtrance from Sir 
FE Paughan, the then chief juſtice of the Common Pleas. 

or the judges and officers of the latter flattered themſelves 


their court; the true intent of the act being, as they con- 


at the commencement of the ſuit, in all actions bailable, and 
that the true cauſe of action ſhould be inſerted in it, and its 
ED proceſs : and that the King's Bench muſt of ne- 
/.ceflity relinquiſh their uſupation over civil ations not 
amounting to a treſpaſt; becauſe their proceſs of bill, which | 
was founded on their original juriſdiction over injuries com- 
mitted contra pacem, was calculated-onlyfor ſuch; as were de- 


voured to difluade the chief juſtice from the uſe of theſe 


of the ſtatute, but founded on an allegation (viz; ſecundum 
conſuetudinem curiæ) that was falſe and contrary to law, there 
being no ſuch cuſtom to warrant them. But notwithſtand- 


a ſhadow of argument, was obſtinately determined not to 
ſurrender up the uſurped juriſdiction of his court. At laſt, 
it was agreed between the two chiefs to diſcuſs the matter 
before Sir Matthew Hale, then lord chief baron of the Ex- 
cheguer, who ſhould: preſide. as moderator between them. 
This reference. turned out very fortunate for the chief juſtice 
of the King's Bench; for his , opponent, in his declamation 
againſt the unwarrantable uſe of theſe ac etiams, happening to 
go too far for his purpoſe, in contending that the cognizance 
of all civil afions of right belonged to the Common Pleas 
- only, Sir Matthew perceived that ſuch argument aimed us 
well at overthrowing the uſurpations of the Exchequer as of 
the King's Bench; and that if the Common Pleas re- aſſumed 
its original juriſdiction, and, the ancient boundaries were 
again ſet up between the courts, and neither the King's 
Bench nor the Exchequer were to interfere in perſonal actions 
between ſubject and ſubject, the Common Pleas would ſhine 
n 18 its ts former e and leave the other courts with 


x 
— 
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of little or no buſineſs to engage their attention. Sir Matthew Umpirage de- 
he therefore begged to decline the umpirage, and left the two clinad, and 
irt chiefs to ſettle their difference. Sir 7h Vaughan ſoon af- N —— 

, terwards died, and from that time the practice has never ; 
on bes ß 3 | 
n- Thus has the court of King's Bench, by continual uſurpa- 
the tions, (if the expreſſion may be allowed, ) gradually regained 
Sir that juriſdiction over civil ations which the Aula Regis exer- . 
As. ciſed bf old, but which the Common 'Pleas was purpoſely ES, 
ves formed to inveſtigate, and ought ſtrictly to have had the 4 
the | ſole*coptnzmnter . 9%; Ipod Bax com. ps, 
to It may be uſeful to tlie ſtudent, as a ſummary of what has on what 
n- been faid, briefly ro point out the ground upon which the. Srounds court 
out | various actions in the court of King's Bench are now main- py ern | 
nd | tained. Of treſpaſſes vi et armis, ejectment, replevin, des! the various civil 
its ceit, conſpiracy, and the like caſes: ſavouring of a criminal ations. 
ne- nature, they have cognizance by their original juriſdiction. Orginal Jurif+ , 
not | Over actions of treſpaſs on the caſe, they uſurped an autho- Oe 
ich rity catching hold of the word treſpaſs mentioned therein; 1-20 
m- but it was at firſt only a derivative authority, the original Derivative. 
de- writs out of Chancery in ſuch actions being made return- | 
ea” able in that court as well as in the Common Pleas, until the . 
eſe. original afterwards grew into diſuſe. [See Sect. 4.] Over FiQitious. - 
ACC actions of debt, detinue, annuity, covenant, account, and tze 
lum like, of a purely civil nature, they obtained juriſdiftion by 
ere | mere fiction; firſt by filing a bill for ſome ideal treſpaſs in« 
nd- order to, bring the defendant into the actual cuſtody. of the 
of marſhal, (when we find he was amenable to all charges 
out brought againſt him, ) and then declaring in ſuch civil action, 
t to and afterwards by ſuppoſing him to be in ſuch cuſtody, and 
laſt, proceeding againſt him in ſuch action in the firſt inſtance. 
tter In this way they alſo afterwards proceeded in actions on the 
Ex- caſe, and diſcontinued ſuing out the original. But this ju- 
em. riſdiction is only in ſuch actions When the defendant is not- 
tice to be held to bail; for where he is arreſted for any debt or Ac etiam. 
tion the like, there the juriſdiction of the King's Bench hangs 25 
g to upon the ſubtle expedient of the introduction of the ac etiam 5 
ince into their proceſs. , ee, Ins ba V 
2leas It is for this reaſon that it has been doubted whether an Of the objeQtion 
1 ns action of debt, covenant, or the like, could be brought in to an original in 
is of the King's Bench by ſpecial original. And there is certainly. t in Tn 
med ſome colour for the objection; for although ſuch an original £ 
vere writ might be granted in caſes where this court had original 
ing. juriſdiction of their own, as treſpaſs and the like, in which 
ions actions the parties might proceed by bill, or by ſpecial origi- 
hine nal out of Chancery returnable in King's Bench; and further, 
with although in another ſpecies of action, namely, treſpaſs on 
little e ne SO & trek e the 


* 


: * 
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the caſe, they had openly uſurped a derivative juriſdiQtion, I 
and ſuch fpecial originals out of Chancery were made re- 5 


turnable there; yet they never pretended to any ſuch cogni- 
zance over debt or covenant, but only encouraged Tech 
Actions by a fictitious and bye way of proceeding: and in for- 
mer times. all originals out of Chancery in ſuch' civil caſes 


Veere returnable in the Common Pleas, © 0 
Allatiom ,, But the juriſdiction of the King's Bench in this reſpect, 
i by time, and the undiſputed exerciſe of the right, is too 


firmly eſtabliſhed to be now ſhaken. All perſonal and 
mixed actions (real actions being ſtill confined to the Com- 
mon Pleas) may therefore, at this day, be proſecuted in the 
King's Bench, either by bill (the peculiar proceſs of that 
court) or by ſpecial original out of Chancery. We proceed 
. to ſhew the nature of this proceſs by bill, and afterwards by 
original, and the reaſon why actions in both courts are now 
ſeldom brought. by ſpecial original. Fea. of 
. A ark er peers by bill, ſee p. 


= 


O the Proceſs to bring the Defendant into Court when 
Cd oo aorars, aki Rua LITRES 


supreme power The court of King's Bench, from its ſupreme juriſdiction 
cf K. 3. over criminal matters, immediately upon its coming into any - 


county, (for it always followed the king,) ſuperſeded the or- 

dinary adminiſtration of juſtice by the general commiſſions 

of Eyre, and of Oyer and Terminer, and all parties who had 
received any injury, accompanied with force, had liberty to 
Original bill. apply to it for redreſs. This was done by the plaintiff draw- 
5 ing out his complaint, and which muſt have alleged a treſ- 


in 
pals, and entering it on the records of the court, this was 


Bill of Middle- called the original bill, or bill of treſpaſs. The clerk of the 


ſex. court then iſſued a peculiar ſpecies of proceſs, intitled a bill 
Fan of that county in which the court happened to be fitting, 
now called the bill of Mzddleſex, which is ſigned with the 

name of the chief clerk fo inrol pleas in the court; namely, 
Mansfield and Way; and the words “ By Bill” are ſub- 

ſeribed, ſignifying that the action is by bill, and not by origi- 

nal z which bill was always firſt actually filed; and is ſtill 
ſuppeſed to be filed. This ſecond. bill was directed to the 

eriff of the county, the proper officer to execute the king's 


Aprecept. writs ; but this was rather a precep? than a writ as it was not 
Effect thereof. fed, which writs are. The ſheriff was thereby commanded 


to take the body of the defendant, and have it on a certain 
day mentioned therein, in court, where/cever the lord the, king 
| fhould be in England; for as the court was ambulatory, no 


fore, at à certain day now paſt, If the defendant was not Alias, pluries 
taken upon the te/fatum, an alias and then a Plurier teftaturm 


| omit, taking the defendant notwit! ſanding the liberty called 


« brought into court, and delivered over to the care of the king 3 A 79 of 
marſhal, earl marſhal, or ſteward of the houſeh Id, Ay had "Ps 


| ay of rer Nr a a eme f 7 ame 


Robe the Firlt, the defendant was at liberty to attend e 
| 2 — by his attorney, whereas before that: time he Was oplged — E: 


Se! INTRO >.UCTION 


c certain lacs chal be mentioned If 1 eng 8 eee 
Fim, he kepe him in cuſtody, and produced Big in a 
the eren e , was at his peril to 15 him go At large. why Reis Akt 
Sections 4 Sl He then made a return chi a 5 * | | 
he could uld not find him in his county, he returne nen oft. in- How if defend= | 
atus ; and another bill, called a tetgtum bl, agg to 5 . 
you of ſuch other county where it was likel ely for h 264 Teſtatur bil. 
be found, reciting the former bill and return, and com 7 W 
ing the ſheriff of the latter count gay to take him; this aft bare, 
. wards. was called the latitat; inſtead. of ſving out 75 
bill of Middleſex, it became — practice, for e peditiqn ſake, 
to ſue out the latitat in the firſt inſtance, and to 7 that Alteration 
ths, bill had previouſly, iTued, the form thereof of reciting 
duch bill ſtill continued with a little variation as to the day - 
4.4 15 was. returnable ; Fa. ag no 15 day exiſted i in fact, ö 
it was dangerous to ſpecify any; it ſtated it generally, therg- 


teſtatum. 


iſſued, and ſo on, to the ſame effect as the alias capias and plu- Capias. 

ries capias at this day, if he is not taken upon the latitat. If Non omittes. 
.the defendant had fled into a liberty, and upon a warrant | 
from, the ſheriff to the bailiff of the liberty. e Was dong, | 

the ſheriff returned mandaui Ballivo, We. et nullum dedit r= 

panſum, and there then iflued a writ to the ſheriff, not to 


—— : 


a non, omittat Writ. When th e de efendant Was taken, he was How when de- 
kept in cuſtody till the ue of the writ, he was then fendant taken. 


the cuſtody of all the priſoners. in. the court of 0 Bench, 1 5 
and detained them in the Marſhalſea priſon. rom the -, 
oſſice of earl marſhal was derived that of the preſent mar- 


= os tenut, 90 whole of Xx at proceed ings 5 N on Proceedings ors | 
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enge, ik dar buen obſerved that it gradually became the praftice, 
errorbrought... Which ſtill continues, of ſuing out the bill of Middleſex or 
uatitat in the firſt inſtance, without any original bill, or bill 
„ as of 'treſpaſs, previouſly filed. But ſtill it was ' ſuppoſed to 
dae been filed; and the want thereof was cauſe of error, 
ow allowed if a writ of error was afterwards brought. The court, 

to be filed.” therefore, in order to protect ſuch judgments grounded 
3 upon a fiction they themſelves connived at, permitted the 
pPlaintiff, in caſe a writ of error was brought, to file his 5207 

++ of complaint; and, if neceſſary, to get the precept or bill of 
Mlilddleſex returned as if regularly done at firſt, provided he 
Aal it before errors ere, not afterwards. And 

this is even now neceſſary, Where a writ of error is brought 
after judgment by default, but not after verdict. The 
Want thereof in the latter caſe being cured by ſtatute of 
% % og cet pet Otel 00S 


So 4 - 
„* 


f the Proceedings by Original in K. B. and of the Fine 
It has been already ſhewn, that actions may be brought 
in the King'r Bench either by bill or ſpecial original out of 
Chancery. If the latter mode be adopted, the proceedings 
are the ſame as in the court of Common Pleas ; the whole of 
"Whoſe juriſdiction is derived from ſuch original writs, which 
are either actually, or ſuppoſed to be, ſued out and return- 


... therein. „ e 
In ſome cales it is uſeful to proceed in this court by erigi- 
nal : firſt, if the party abſconds and the plaintiff wiſhes to 
outlaw him; for nd outlawry lies upon any other proceſs; 
| | and ſecondly, if defendant is likely to bring a writ of error; 
CHE in which caſe he muſt, in the firſt inſtance, carry the record 
£7 from this court to the Houſe of Lords, which is too ſe - 
rious a matter merely for delay, whereas in proceedings 


3 


$ 


ö : © = bill he may bring a writ of error in the Exchequer- 
be Th 777 Soros pf Browet goat tie ach eh aan FLAP 
= Proceedings alſo againſt a peer of the realm ſhould pro- 
7 . perly be by original, otherwiſe the defendant may plead in 
1 | aaahatement; but if he does not then take advantage of it, it 
WH | is too late afterwards to ſet the proceedings by bill aſide. Earl 
[230 of Lonſdale v. Litiledale, 2 H. Bl. Rep. 267. 299: © ; 
|||  Ofthe finepay- But the j 


1 2 


3 « 


But the great objection againſt commencing a ſuit by ſpe- 
d dble thereon. cial original is the fine, which in all ſuch caſes is payable to 
241 n my 4 the nature of which it may be uſeful to explain; 
En. and in fo doing it may be proper to take notice as well bf the 

| NMunet formerly payable by the ſuitors in the ſuperior courts, as 

M1} of thoſe which continue to this day to „ | 


| | | 5 Fn 8 
1 Fo Dl | 


y the crown. All fer 
l 


8 Ke concordand; :, and the reaſon is, becauſe courts of 
| 1 are ſupported. at his charge ; ; and whenever the 1 


of an exaction b the king. upon giving leave to a ſubje& - 2 214 bY | 
to proſecute a ſuit in his ſuperior courts ; others in nature o 
a penalty ſet on offenders after conviction, and on plaintiffs - 1 us 


fraud and deceit to the court; for vexation under colour of 
law; for. contempt againſt the king's writs or ſtatutes. 
Others again in nature of an impoſition ſet by the court on 


courts, till the ſtatute of Marlbridge (52 Hen. 3. c. 1 1.) pro- 


«of any man pro pulchre placitando, or beaupleading.” Which 
ſtatute was further enforced, and made to extend to the ſu- 5 8 


ward 1. c. 8.). But the former ſpecies of inet have been What continns. | 
' ſuffered to continue. And they were formerly of money, Þ 


5 theu Hale gives an inſtance of a Fine paid at the commence- * 
ment of a fuit between the men of J. armut and Haſtings, i in 
the reign of king John, in theſe words, © 


ut affeſſed by the court. And as for amerciaments which are ordered and aſ · 
ſeiſed by the court upon officers who” are in contempt or in default of their 
duty, theſe ſeem tb be rather fines than amerciaments, though they are commonly 7 

fo called: and yet it hath been held, that where a peruniaty penalty is aſſeſſed bv 


Fn foo 5 


x - 


Bee Y i1rnopbCr lo „ * | 


and 8 00 (fays Braff ber OY 
ong to the king, as Znes upon original writs, and fines pro * = king. 


aw puts the ling to any charge for the ſupport and pro- EF 

tection of his people, it provides him money for that pur- - he 
ſe, which is called vefigal judicorum. Fines were origi- Different forts _ 

nally of ſeveral ſorts (Beecher”s caſe, 8 Co.): ſome in nature of . 


failing in their ſuits; on parties making falſe claims; or for 


the ſuitors, with a view to enforce plainneſs and perſpicuity 
in pleadings. Theſe latter were impoſ ed even in the inferior . 


＋ 


vided, « that neither in the circuit of juſtices, nor in coun- What nes 
« ties, hundreds, and courts-baron, any fines ſhall be taken taken "We 


,, ©: ne 
F 1-485. 


perior courts alſo, by the ſtatute We/tminfler the firſt (3 Ed. 


or other things, as money was exceedingly ſcarce. Sir Mar- How formerly 


* + 
— 


afferunt doming _ 

& zres palfredos, & ſex afterias narenſes ad inquiitionem haben= 5 
« dam per legales,“ & c. which ine we ſee was of three ſtate» ff 
horſes, and fix herons or egrets. So exorbitant were the Grew exorbl= - 


fines upon original writs, exacted from the ſubje in the nr. 
reign of this king, whoſe misfortune it was not tb know in 
what manner to uſe his prerogative, that they made one 

amongſt the many complaints of the times, and ſeem to have , 


occaſioned the 44th article in the great charter; wherein 
the ſovereign expreſsly ſtipulated in. theſe words, % nulli Remedy . 


4% vendemus, nulli negabinius, nulli differemus ufticiam vel Pl 
# reflum,” Bur nowwichtanding this concelc 
* reflum.” But notwit an ling this conce 


'on, nes did 


(4) The Amencc between a fe and 3 is this, an amerciament 1 
ordered by the court, but affeered by the jury; hut a Ke l not only ordered, 


the coury upon I an my it is ee an W arp to on ww ona ranger, | - ; 7 _ 
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+. . Not. ceaſe ta be required from the. ſubje&, upon obtaining 
n leave to ſue in the kin s courts... For the overeign's right to ET 
exact fines in ſuch caſes was not at all in difpute, the barons 


'_ © - only meaning to guard by the charter, that they ſhould here- 


7 after be impoſed with moderation: having regard to the in- 
Portanee of the action, and ability of the party; * 45 


hy $3425 . TY} 706-4 us . » I * | 
| n linquentis, as quantitatem 


migal caſes the court ang conſiders, as well gualitatem 


de. "this proviſion in magna charta, the payment. of finer was put 
. on a regular footing, and as they were reduced to a certainty 


* 


. Inſtead of being ad libitum of the ſovereign or his chancellor, 
and not ſo exceſſive as before, they were agreed to without 


4 


any great heſitation. 


Ar- eren to the time of paying the fie, and of whom. 
- payingit. 5+ ſhould be cxaQted in civil actions, there was a diſtinction. 


For if a plaintiff ſued, for a debt, and took out the precipe 


proportion to his demand. And here the in- could be taken 


247 ùkrſt, the plaintiff having aſcertained his demand, for 
Which the curjter could eably apportion the 55 due for the 


* 


When on com- ne; which ſum is mentioned, c 51ſec. 10 ut if he took 
25 _ enti x Hu | 


out a fone, or fi te fectris ſccurum, with a view only to recover 
2 ſatisfaction in general, the „ine could not be taken at the 


- 


tit; becauſe the intervention of a jury was neceſſary. to 


Kalſocertain the plaintiff's demand. And as this was the pro- 


TT! and conſequential jnjurics ating from .. 


'  Whenaſter . the negle&or deceit of the defendant, he was to pay it, and 
5 =. e and an award of the writ of capiatur pro W 
„ 


in ſuch caſes: was entered up after the judgment, in this 


© | Of thecapiatur manner, © & prediffus dog 2 5 A ſimilar entry 
ve nne. ma | iſſued, in all caſes after a 
pe RS, judgment in the King's Bench in a ſuit there by bill, which 


was alſo made, and a like writ 


was the proceſs of that court for #reſpaſer, and ſuch like in- 


Juries committed contra pacam, for which a Ane was always 


Able. * 


._ Fines gr ne From the nature of theſe fines, and manner of taking them, 


1 the mer the joinder in ace, 38 it is termed in pur Jaw, books. 
„  Torall maltars-of debt, which the plajnti® had oggind; che | 


the ſame writ, becauſe | 


5 defendant, could be put in one an wh 
* the fine could be taken at once by the cur/ior, upon making 
 _ _..._» «ont the writ. But the plaintiff could not ſue for a debt, or 


1 ſpecific demand; and 2 freſpaſt or other conſequential injury, 
| As ifthey occa- by one aud the ſame writ; becauſe the fine for the debt was 


.  Honed different z | 3 R 
| Janne, Payable at firſt by himſelf, and for the erypaſs, after the ſuit 
8 8 wy Was determined, by the defendant; 


* 24 


: *c 
7 # 


my 4% 28 lift, as directed by the ſtatute of 
Fines became We/iminfler the firſt, ch. 6. In conſequence therefore of 


the amount whereof | 
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_ , qued-fit in miſericordia was entered. 


| aQtions immediately to ſue out the writ of capias quare clau 
um fregit, in order to arreſt the defendant, and thereby 


WL 


court could not impoſe. it till a jury had aſcertained what 


damage, injury, or vexation the plaintif had fuſtained. 
gments in debt and in treſpa/7 were different; 


Beſides, the ju 


or after a recovery in an action of debt, there was alſo a 


judgment quod ſit in miſericordia, for the amerciament (a), | 
Which was to be affeered in the county; whereas in treſpaſs, 
after the recovery of damages, there was a judgment guod 
capiatur for the fine to the crown. Nor could treſpaſs and . 


treſpaſe on the caſe be joined in one and the ſame writ; be- 


cauſe, as the firſt ſavoured of a criminal nature, there was 


a quod capiatur ; and as the laſt was only a civil injury, a 


— for plaintiff in perſon 


546 


— 4 


ſooner compel. an appearance [for which ſee Section iii.] 
they avoided in great meaſure the paying of the ſine to 15 
crown. For upon a capias no fine was exacted; becauſe the 
. writ was ſuppoſed to iſſue for a zre/paſs, though the court 
winked at a plaintiff's declaring in debt, covenant, or the like 
ation, when the defendant was brought into court. And 
when the ſtatute of 13 Car. 2. was made, requiring the true 


cauſe of action to be expreſſed in the writ to hold the de- 


fendant to bail in above forty pounds. upon the arreſt, the 
> ; way had ſtil an opportunity of avoiding the „ine upon 


uing for a debt, (unleſs he intended to proceed to owt/aw the 


of action, yet it was conſidered but as a collateral charge, 
for the defendant was in fiction of law arreſted for a treſpaſs; 


and the ac etiam clauſe was for nothing more than to ſhew 


the true cauſe of action, and point out to the ſheriff to 


what amount he might inſiſt upon bail. The ine therefore 


N 
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defendant, ) becauſe he could ſhew his true cauſe of action 
buy inſerting an ac etiam clauſe in a capras. And though in 
fact a debe, or other matter of contract, was his only cauſe 


was only paid by the plaintiff when he actually ſyed out a pre- EE 


cipe quod reddat for a debt, or a præcipe for a ſym Certain upon 

_ "covenant broken, or pone for a ſum certain on promiſe, which 

was never done, nor is it often done at this day, unleſs it is 

_ apprehended the defendant will be litigious, or is difficult of 
acceſs, and has property which the plaintiff. can reach by. 

_ proceeding with a vic w to outlaw him, 


(a) As to fines and amerciaments, and when and by whom amerciaments ſhall | 


be affeered, vide Grieſiy's caſe, 8 Co. and Beecher's caſe, ibid. 


If the defendant was a duke, marquis, earl, viſcount, or baron, the amerce- 


*. : 


ment was to 200 ſbillmgs, which was the greateſt amercement z but if be was 


common perſon, it ſeems that it was affeered in proportion to 


2 gentleman or n t 
the nature of che demand againſt him, and his apparent ability to pay it. 
Vide 6 Co. 45, and authorities there cited in the marzin. . 
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judgment by default in an action of debt proſecuted by a 


ctiam in it, the plaintiff, if he would protect his judgment, 
and prevent the want of an original writ from being aſſigned 
for error, muſt ſue- out a real original writ in debt, adapted 


apportion and take the fe from him, otherwiſe the judg- 


ment mult be reverſed ; becauſe it would appear to be in 


debt, when the proceſs was for a troſpa/r. But in caſe no 
| writ of error ſhould be brought on ſuch judgment by de- 


The actual amerciament of the defendant after a judgment 
3 1 * . i 188 f R ' TIA : A N 

againſt him in deb?, covenant, caſe, and the like actions, has 
long ſince been diſcontinued, though the form of awarding 


* 


the writ continues in the entry of the judgment to this day. 


And the capiatur. fine in actions of treſpaſr, ejefment, and 
| other actions ſavouring of a criminal nature, as it was op- 
5 preſſive to poor defendants who might have been outlawed = 
: for not paying it, or, if ever recovered, being ſeldom ac- 

counted for in the Excheguer, was taken away by the ſtatute ' 

5 V. C. M. c. 12. and inſtead thereof the plaintiff is di- 

redcted to pay the ſum of 64. 8 d. to the maſter or prothonotary 


at the time of ſigning the judgment, which is afterwards 


allowed the plaintiff again when he comes before them to 
have the coſts of his ſuit, ta 
that the writ of capias pro * fallen into diſuſe. 

| HBeefore the ſtatute 5 W. M. when the fine was pardon- 

eee, the judgment in the King's Bench was entered nihil de 
£2 Ine quia pardonatur. And ſince that ſtatute, judgment is en- 

| tered up in that court without taking any notice of the u,. 

But in the Common Pleas after the ſtatute, they entered up 
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Aauatutum (a). 
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Of ths original Proceſs of the Court of Common Pla, 
aud the Alteration therein; and of the Pledges u 


| Originof juiſ- Tux court of Common Pleas poſſeſſed no original juriſdie- 
aon of ©: B. tion. The jultices were merely ſubſtitutes of the crown, 


Ul 


> 
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Ink! caſe however a win of error ſhould be brought upon 2 


common capiar quare clauſum fregit, or a capias with af de 


de the action he 1 on which the curſitor will then 


fault, then the plaintiff need not purchaſe any ſuch” original“ 
aui, and conſequently. the fine will be avoided. Nor need 
due purchaſe it after verdict, as then the error is cured, _ 


xed againſt the defendant. So 


judgment upon the ſtatute, thus, nihil de fine quia remittitur per 


. 
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IH writs. They were made out by the proper officer, called 
| "the curſitor, (from the words de curſu, ſuch writs being grant- 
able of courle,) and were adapted to the nature and exigency . 
© of the caſe, They were made returnable in the, court of where got and 
|, Common Pleas, and thereby gave the court juriſdiftion oyer ; 
the cauſe. All ſubſequent writs, called judicial zorits, ifſued i 
from that court. This was the way that cauſes, of above 0 
40. value were commenced in the county courts before the 5 
5 cRablifhment of the Common Pleas, viz, by original writ at 
of Chancery ; for the county court had no original P mayoral 
tion in matters exceeding 40s, :. and as the Common Pleas was Intended as a 
intended to be a higher court in civil caſes than the county fuperior cout 
. court, it in a great meaſure was governed by the ſame prac- ae dd 
ti.ee, and adopted the ſame proceſs. It was for this reaſon pr dice of 
that pledges to proſecute uſed to be returned on the original, court adopted. 


r e . - _ 
—— as gee” ” 


in purſuance of the practice of the county court, Which 
originated in the old law of Frankpledge as eſtabliſhed by king 
Alfeed, and which till prevailed in all the kingdom. 
M When an original Was applied for, a ſhort note called a Of ibe 
præcipe or porie was given to 4 4 cunſitor, deſcribing the names ſor origin. 
and additions of the parties, and the nature of the writ re: | 
quired, according as it might be a precipe or pone w ante. 
-  , quired according as is might de a pre. Of. go e 1 
Original writs were mandatory letters from the king, ſcal- Nature of ori- 
1 the ſeal in the chancellor's cuſtody, and directed to sin.. 
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the ſheriff, They were in e oh 8 optional Their kinds; 
and peremptory; and were called by the names of a precipe ,, MW 
«| quad reddat, and, a , te fecerit fecurum, or for ſhortneſs a Pe. 
25 The. precipe quod reddat was the proper writ when the Uſe of precipe, | 
plaintiff's action was for a ſpecific thing; as for the recovery "LA 
of a debt certain, or for the reſtoration of ſuch a chattel, or 
for giving up ſuch a houſe, or ſo much land, ſpecifying the 
nature and quantity of it. By this writ the ſheriff was com- 
manded to ſummon the. tenant or defendant to appear at 
Weſtminſter, at ſuch a day in term. . But before the defend- 
ant was made acquainted with this writ, the ſheriff was to 
take pledges from the plaintiff to proſecute his ſuit with effect, 
if he had not already found them in Chancery upon ſuing out 
the writ, Theſe p/edges were in thoſe days real and reſpon - 
| ible people, and not merely nominal, as of late; and the | 
taking of them was uſually entruſted to the Henk e SE nay 
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ben knew thoſe *. kis battwick, and was to collect the 
© Wks i ciament. (et on them, if the plaintiff did not prevail in 
is fl 2 


meriff was liable to the king for their inſufficiency. At the 
day 1 . in the writ, or within a day or two after, the 
_ Heri returned to the court of Common Pleas what had been 
done in purſuance of it; and if the defendant difobeyed the 
merit verbal monition, he returned as well the names of 
18 * Pledges found him by the plaintiff, as the names of thoſe 
IP " whom he defendant Had been warned or ſummogee, 0 
hs The f 4 fecerit ſecurum was the proper. writ when the. 
pliinti only fought a recompence in damages from the de- 
fendant for ſome 1 injury done by him. This writ authorized 
the ſheriff, if the plaintiff made him ſecure to eee his 
33 . claim, to put the defendant by /a afe gages and pledges to a pear _ 
Bag on at Weſtminſter at the return, to anſwer the plaintiff's charge 
RR - contained i in the writ. In this caſe, if the defendant could 
; not find pledges of ſufficient reſponſibility for his due appears 
8 6450 en ance in 9 Sek ſheriff was authorized. to take gages, that 
Ko is, ſome of h dods and chatzels into his cuſtody, the 
1 fe to aa is attendance. Whatever he did therefore | 
„ conſequence of this writs, he returned to the Common Pleas. 
No taking of But ſo tender was the law in thoſe-days of the liberty of the 
Port ſubject, that upon neither of the above writs could the perſon 
of the "defendant be moleſted; nor indeed in any action, 
unleſs for ſome tortious act committed with force, and con- 
4 in breach of that peace which his allegiance and 
; duty required him to keep and preſerve, _ 
he proceſs therefore to compel an appearance to thefe 
5 | vit was by ſummons and diſtreſs infinite. 
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um to appear in the Common Plear according to the exigeney 
of the writ, either by perſonal ſervice of the ſummons, 7 
by leaving it at his houſe or place of abode, and then re- 
turned the writ accordingly ſummoneri feci. 335 
If the defendant was not to be found in the county, or had 
no houſe or land whereon he could be ſummoned or warned 
.to appear, (for in real actions a warning on the land by erect- 
1 o a white ſtick or wand was ſufficient,) the ſheriff return- 
ed the writ indorſed with a nihil, or © nil habet in balliva 
8 mea per quod ſummoneri potgſt, chat the plaintiff might ſue 
out roceſs elſewhere againſt him. | 
Ki " When the original writ was retyrned to the court of cm- 
won Pleas, the court thereby became poſſeſſed of the cauſe, 
and all further proceſs relating thereto ifſued from thence. 
i the defendant had been TT and did 1288 appear there 
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ind if they could not anſwer the amerciament, the VIE 


Tf the defendant was to be found, the ſheriff lum moned N 
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tl ori ight yet 
bear uf. on the "ey retarn-day of that wk The writ of 


| goods, and the profits of his lands, called Jer, which were 


all forfeited to the king if he did not appear. And here by 


the common law the proceſs determined with the moſt con- 


. N 7 


tumacious defendants in all civil injuries that were not ac- - 


companied with force; the defendant being gradually ſtripped 

of his ſubſtance, if he had any, by repeated: diſtreſſes, till 
he rendered obedience to the writ: and if he had no ſub- 
ſtance, the law then confidered him as incapable of 'making 
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 ſatisfaCtion, and therefore looked upon all further proceſs as 


* 
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JJ. bak © netic ate a dE 
Thus then the only proceſs in ancient times compel ug 


"2.1 


2 earance was by ſummons, and diſtreſs infinite, except it 
Actions of treſpaſs. vi & armir, and thoſe favouring of « 
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Proceſs againſt 


the perſon in 


treſpaſs. 
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1 of the „as deceit, conſpiracy, ths like, which 


50 were 0 upon of a more heinous. nature, the law 


wed a more .compulſory proceſs, and ſuffered the ſheriff 
lene the perſon of the defendant,. and impriſon him on 

return-day,. when he might bring him into court. 

as done by a writ or proceſs called a capias ad 47 109 Fra 
3 this did not iſſue in the firſt inſtance, there was {till an 


Ks original writ, and the capias was only the lk on ſuch 
e out. 2 9 inſtead of the ſummons and diſtreſs. 


t way therefore 
made out conformable to the original writ before ſued out, 
and returned and bore tete on the return-day of that writ : 


| Nature thereof. the capias being only 2 proceſs of the court grounded on the 
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| Introduced Im ſubſequent to the return of the original. But this proceſs of 
the capias was gradually introduced, and allowed in other | 

| ations, beſide thof e of treſpaſs vi E armir, and the like, .; As | 

| eee” will be ſhewn in the next Note; and as. it was found a more 


contempt. upon diſobedience to the original, It iſſued there- 


fore under the private ſeal of the court of Common Pleas, and 


not under th great ſeal of England ; and was teſted not in 
the king's name but in that of the chief juſtice only ; and 


Was denominated a judicial” writ, as all other writs were, 


ſummary and effectual mode of compelling an appearance 


than the proceſs by diſtreſs, and more eſpecially as an alter» _ 
ation afterwards took place in the practice of the court of 


Common Pleas, by permitting the capiar to iſſue in the firſt 


_  inftance without any original writ actually ſued out, ( which 


7 „ uſe; ſtill however it is at the option of the ſuitor, either to 
| proceed by original guare clauſum fr, it, ſummans and. diſtreſs, 


ff 'eleion; 


© and in ſome 
* revived. 


will be alſo ſhewn in the next Note,) the proceſs by en aþia 7 . 


became generally adopted, and the old proceſs fell into dif- 


or by capias; and as the former mode is at this day fre- 


© quently adopted where the defendant has goods, but cannot ; 
be met with, from the convenience of perſonal ſervice not 


- BE required upon the ſummons, which it is of the « 
I baye endeayoured to explain the origin and meaning San, 
method of proceeding, and to ſhew, that however novel it 
may appear to the praQtitioner, it is in fact the ancient pro- 
ceſs revived, and known to our law in many actions long 
before the proceſs by capias, The mode of proceeding by 
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_ c the Pledges for a WT 


1 it has been obſerved, that in former times 85 ent 


| yas to take real pledges from the plaintiff for the proſecuting 


of his ſuit; LIES, as even in FRE. times the form 4s 8 
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to of putting pledges to proſecute to the original-writs. in C. S. 
and to the bill or deolaration in K. B. it may be uſeful to te 
ſtudent to add a few words upon the origin of this practice, SM 
and how it has ſubſtantially fallen into diſuſe; the ſhadow of 
it only, and indeed barely that, being now. preſerved, | _ ie 
The finding of pledger was an inſtitution of the great . introduction of - 
_ fred's, who claſſed the whole people in decennaries, conſiſting, pledges. _-- 
of ten families each, and thoſe numbered in each decennary g 
he made the mutual and ſtanding p/edges for each other's dur 
_ obedience to the laws, and preſervation of the public peace.. -- 
No one by kis eſtabliſhment could proſecute any civil action 
Whatever, unleſs he could find two or more of the ſame de- 
cennary as pledges, to ſatisfy the court that he had a real 
cauſe. of complaint, and was not of a litigious and quarrel- 
ſome temper. And as the defendant was to be put to ſomne 
trouble and expence in conteſting the ſuit, theſe pledges were 
always required of the plaintiff immediately upan his cm 
plaint to the court. The ſmaller arrangement of the people Reaſon thereof, 
in decennariet ſoon falling into diſuſe, from the difficult, 
there was of enrolling every ſubject, and claſſing thoſe fon; ᷑xĩꝝù 
reigners who caſually reſorted here to carry on trade, ana 
had no fixed habitations in England, it was thought ſufficient © 
if the plaintiff upon commencing a ſuit, and the defendant t:: 
upon being cited to appear to it, found pledges of the ſame . 
hundred or county with Himſelf. The finding of pledges was. 
ſo reaſonable an inſtitution, and ſo well calculated to pra- 
vent both vexation and delay, that in the various revolutions © —- 
of the government, from Alfred's time till long after the 
reign. of Edward the Firſt, it was never once difcontinued oer 
_  abaliſhed. Upon the diviſion of the courts, however, in his Of the time 
time, when their ſeveral juriſdictions were aſcertained and when they yrere/ 4 
eſtabliſhed, an alteration. took place with regard to the time to be e, 
when the plaintiff's pledget for proſecution thould be found. 1 
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and by whom they ſhould be taken. If the. plaintiff fued by DiSerence as to 
original writ returnable; in the Common Pleas, his pledges were nde time in | 
uſually found in the country and taken by-the-ſheriff, before 
even the defendant was ſummoned to appear to the ation, _, 
and their names were returned by the ſheriff upon the orig  _ 
nal. But in the King's Bench, when a plaintiff filed his bil! 

of complaint againſt the defendant for a rreſpaſt, (for other 
wife that court had not cognizance of it,) they did not al 
ways require him to find his pledges, before the proceſs wenn 
forth to the ſheriff to bring in the party; beeauſe, as that 
court was ambulatory, and followed the ſovereign, the plain- : 
tiff might not have his pledges at hand, or be known. to any 

one in the county where the N at that time happened ” 
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Beſides, it was imagines; that one who had N 
 Mitied Fre injury in breach of the peace was likely to 
© -ayoid being taken, as the commiſſion of ſuch am injury made 
him not only liable to pay a fre to the king, as well as da- 
| ; to the plaintiff, but alfo ſubjected him to an impriſon- 
1 ment before trial or conviction- e court of King's Bench, 
therefore, did not as formerly inſiſt upon having the pledges, . 
before proceſs was awarded to bring the defendant into court; 
| becauſe if they had waited-till the plaintiff: could have pro- 
Auced them, it would not only have occaſioned 2 cauſeleſs 
; delay to the inquiries of juſtice, but have given an oppor- 
tunity for the defendant to effect an efcupe;- and. avoid the 
molt diligent ſearch of the ſheriff, - 

But when the defendant was' appretiendal or beach 1 
166urr; by the 3i/}, or its ſubſequent proceſs, the plaintiff was 
called upon for his pledges ; and if they were not produced 
When he came to declare, the defendant might have de- 

3 5 — or pleaded in abatement, for he had no occafion to 
Which h the malte any defence till they were found. 80 that, when 
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renaſon why they Pleadings ore tenus in court were diſuſed, and came to be en- 
| ern "or Inn writing by the clerk, and copies thereof made. out 


dieclara 
| 2 B. = yor for the parties, the names of the pledges for the proſecution * 


in C. 5. were always entered in this court at the end of the declara- 

"then, that being the ſtage of the ſuit in which they were 

obliged to be found on the proceſs by bil, the form of 
which entry, though the finding of real and reſponſible 

Pledges has long fince ceaſed, continues to be uſed to — 
day. But in the Common Pleas, the names of the [pledges 
were not inſerted at the end of the declaration, becauſe they 
were required immediately upon the original, and had been 
inſerted therein, and therefore had no need to be mentioned 

| . again when the plaintiff came to count on his writ. | 

or the amercia: If the plaintiff failed in his ſuit, his pledges were e 
meat of the by the court, and the entry thereof in the judgment was, 
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0 r Leo conſideratum ft quod pratie2. "Queren. & pleg. ſui de pro- ; 


<6, 8 os fequend. fint "inde in miſericordia,” &c, but without taxing 


Eftreating them at any ſum certain. After which the amerciament was 


. thereof, eſtreated, then delivered to the clerk of the aſſize in the 


Circuit, who afterwards delivered the ſame to the corener of 
the county, who offered (a), that is, aſſeſſed the amerciz- 
ment according to the nature and proportion of the vexation, 
and the ability of the party. And that aſfeſfment by the 
coroner was held a ſatisfaction of the ſtatute of magna charta, 
_w_ enen that 46 nulla ph ee mericordiarum * 
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de natur, niſi 2 ſacramenta proborum & legalium hominum de 
. wicinets. Comites autem & barones, non amercientur, nit 


Sheriffs in time owing remiſs in their duty, allowed of How fiQitions 
ple ometimes Fenin names of Pledges intro— 
fictitious perſons as Pledges, at others, neglecting to require „„ 
er return n And though the want thereof might - . 
have ben es pins 


n advantage of by demurrer,. plea in abate- © 
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to the ſheriff or court. And the legiſlature, to ſupply the Atjowance of 
want of real perſons as pledger, and recompenſe the defend- coſts to defend- 

ant where he has been unjuſtly or vexatiouſly ſued, has, by uf of ple ot 
various ſtatutes, either given him the coſts he has incurred ww 5 
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At commonlaw In the early ages of our conſtitution, ſo great 
no arreſt except | 
in treſpaſs, 4 


r 


would otherwiſe have been entitled; and upon a charge i 
L dis kind, bei 
1 body was 


Same practice The ſame practice continu | | 

derte time go troduction of the feudal tyſtem by William the Conqueror; 
feudal ſyſtem, CELLS Bates WA n ii 

| . why. but perhaps an additional reaſon. may be given Why it ſhould 


$ » 


« © 0 N 1 1 


. 


bo - form ernment, The very efſence 
5 of that ſyſtem was, that both the land and perſon. of the | 
; ; tenant. were anſwerable for the duties 10 his Jord. No alien- . - 
- ._  _ ation of the former was permitted without the lord's con- 
ih ſent; and the latter was obliged, if called upon, to attend 
dae king in his wars; or when, at home, to ferve his. lord 
I  - - according ta the nature of his tenure, Neither the one nor 
dhe other therefore could be ſubjefted to the payment of 
Aebts, the laws being at that time calculated and framed for 
tion bred.to warlike atchievements. 
Cauſes of al- But in progreſs of time, real property gradually became 
teration therein. unfettered, alienations were in. ſome meaſure allowed by the 
great charter without acquainting the lord, population in- 
N creaſed, trade began to flouriſh, commerce was introduced, 
33 | - . merchants grew reſpectable in character, and of conſequence 
in the ſtate; dealings between men became extenſive and 
FE. --_. - -comphlicateds the wide field of credit, the very life of com- 


prevail under that form of government. 
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_ bailiwitk they be found ſhall cauſe them to come to make 


"0 Fuca heretofore, hays 18 5 W * n w ey 


merce, avec itſelf ; the complete of Ms were. als, 

_ tered, towns roſe. from their in e e into importance; : 
and wealth, the natural . fruit 72 induſtry, which poured in 
upon the cultivation of arts, manufa ares. and ſcience, 
| ſoon elevated the middling claſs of people; whilſt poverty, _ 
the (are attendant of prodigality, depreſſed, and at length 


| proved fatal to the. eee and ee of the power⸗ Sw. 75 


ful barons. 2 
great a een in the manners of a people neceſ. 
Feri occaſioned a change i in the government and laws of the 


The extenſion of. trade Py commerce was foon found fo Arreſt in civil 
important to the well-being of the ſtate, that it was deemed © rs ns A 
ient to give every encouragement and protection to the and credit. 
0 uſtrious trader, and to enforce, as much as poſſible, ho-; p 
neſty and punctuality in the payment of debts and the ob- 


- ſexvance of contracts. To effect this, it was found nec. 
| ſary to extend the law of arreſts to civil cafes, and to 2080p io a Brag, 
aa lands ide to the Fee of . as 1 0 the e 
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The firſt, Ratute 1 the kind I * uy NY 8 eur Ststute n 


of the reign of Hen. 3. called the ſtatute of Wr a ae + 


Was in aid of the barons, who had. frequently. experienced _ 
the fraud of their. ag cri in abſconding with their rents, and + 
leaving no property beh ind them to make ſatisfaction. llt 


enacts, „That if bailiffs, which ought. to make account to Allowing are 
reſts of ZN 


„ their lords, do withdraw themſelves and. have no lands. nor in certain . | 
„ tenements whereby they may be diſtrained, then they ſhall {og 


ce be attached by their bodies; fo that the ſheriffs in whoſe 5 s 8 f 


<« their accounts.“ But any freehold. eſtate in his own n 


5 right, thougk not ſufficient to ſatisfy the demand, took the 
cCuaſe out of the ſtatute z ſo alſo, if he did not. withdraw him- 


ſelf, and if the bailiff was arreſted wrongfully, he might 4 


3 have his remedy againſt the lord by action. 2 Inft. 144. 


© The next ſtatute was in protection of the merchants, made Statute 1 


in the 13th year of. the reign of Edward the Firſt, and called 3 6 


.the Ratute of AQon Burnel, the parliament. at that time be- 13 Edw. Wo 
ing held there. It recites, that foraſmuch'as merchants, Arreſts 


- Fe 


ws 


oP 


WY 18TR0DverION.” - paw! 


. de fallen 15 Pocerry becauſe there is no ſpeedy” remedy 
ö provided whereby they may ſhortly recover their debt at 
r pay ment; and for this cauſe, many ee . 
| 1 & do refrain to come into the realm with their merchandize; 
. 36 damage of ſuch merchants and of the realm “ and 
Art ES, it then gives a power to the merchant of bringing his debtor 8 
| before a magiſtrate, and getting his debt acknowledged, and 
 aker the day of payment ſuing out proceſs againſt his pro- 
1 lands al rty; and if that was not ſufficient, to tale his body. But 
| as this ſtatute was not much enforced; in the 13th year of 
* os king, another ſtatute was paſſed of a much more tigor= _ W® 
 _ -..,_. ___ _ ous nature, reciting the former, and giving further powers 
Foy 2 8 2 of ſelling the land of the debtor by a reaſonable TRI and 
— to impriſon him till ſatisfaction made. | 
The two laſt· mentioned ſtatutes form one Jaw called the Ns 
> Statures of Merchants. 
 n3Vdw.r.corn. | This privilege” having been I to the merthaing; the - 
3 8 barons claimed AA further . on their part, and in 


bl > and proceſs of the ſame 1 eh year of Edward 1. c. 11. another act paſſed 
| 


- FT” OO 
* 8 
4 


f 


| dutlawry allow. in favour of tbem, ordaining, «6. that when maſters have 
| | „ ans. N aſſigned auditors to take their accounts, and their ſer- 
EEE fn = vänts, bailiffs, chamberlains, and receivers are found in 
„ s arrear, their bodies ſhall be arreſted, and by the teſtimony - 
| POP IN: ati 40 eo the auditors, ſhall de ſent or delivered to the next 
| ol, to be kept by the ſheriff in irons, at his own colts, 
« kill be ſatisfies the arrears.” The ſtatute further gives 
the conſequential proceſs of exigent and outlawry thereon. 
Poid, the ſtatute. This was a ſevere law, in compariſon to 
» - - that of Henry the Third, firſt paſſed againſt bailiffs,” 
23 Edw. 3. Thus ſtood the law of arreſts, till the 25th year of the 
2 reign of Edward 3. c. 17. When it was enacted, * that ſuch 
: Arreſt extended © proceſs ſhall be made in à writ of debt and ine 6f chat- 
vd debt and de. (c tels, and tabing of. beafts, oy writ of ae Se. as is uſed in 


xinue. 4 a writ of account.” 5 
2 . , The ſtat. of Edw. 1. thetfore Way then extetided to ac- 
Der 4. tions of debt, and detinue. "The. ſtat. of 2) Edw. 3. ſtat. 2. 


pot Suge 9. £9. enables the mayor of the ſtaple to arreſt tlie conuſor 


Atreſt given in of a ſtatute ſtaple. For a long period of time, namely, a 
925 on the century and an half, no further exterifion of the law of ar- 
5 5 reſts took place, until at length, in the xgth/ year of the 
reign of Hen. . c. 9. The ſame proceſs f is given in a,,; 
og hes. 8.014 the caſe as in treſpaſs or debt. And in the 23d year of 
in forcible en- „8. c. 14. the lite proceſs is ordained in actions for 
8 forcible entry on 5 Rich. 2. and alſo in actions of anauity and 
85 * 2 ALI covenant. And, laſtly, by the 21 Jac: 1. C. 4. it is extended 
to popular aTots, and the ſame 8 e, in them as. 
e & armis at common law, e 
S * | 1 7 Thus 


— 


JJV ˙ ̃ edt oe 2 MG; 
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dime, is the proceſs. of the capiar, a | DE 
_ | exigent and outlawry, now given in all civil caſes: inthe +; W 
Action of treſpaſs, replevin, ejectment, deceit, conſpiracy 8 
and fraud, by common law; and in account, debt, e 15 5 a wk 0 14% 
aaſe, annuity, and covenant, by the above_ſtatutes. "| hid IS 


— 


See VI 1NTRODUCTION: ME 


* Thus, hens feng 4s. 


- One circumſtance, perhaps, which expedited. this exten; How he od 


| Fs of the capias, 5 1 be, that the legiſlature ſaw the ny = | | ; | 


courts were effecting, by indirect means, the impriſonment i 
of the defendant, t ough not directly authorized ſo to do. 


And this was accompliſhed by the practice of declaring, as 


it is now termed, by the bye; that is, of charging the has 


fendant, after he was once in court for one cauſe of action, 


with another freſu cauſe. Now, as at common law, the 
charge muſt have been a rh to have authorized an arreſt, 


| proceſs was ſued out upon 1 charge of treſpaſ, on which the 
party was taken into cuſtody, and then this fiQitious charge N : 
was ſuſpended or abandoned, and a declaration delivered by 1 By bea | 
the bye, charging him with a common debt or breach of pro- e. 
miſe; for it was held by the practice ↄf the. court, that 


when once the party was in the cultody of the court, he 
was to be detained there till he had anſwered every charge 
which might be brought againſt him, pending the inveſtiga- 


tion of the original charge. Such was the mode adopted 
both in the King's Bench and Common Pleas, and the eburt In a. 


of Exchequer alſo ayailed themſelves of the ſame kind of 


f fition, by chargi © bo perſon. with being a ſuppoſed debtor of 
the king, getting 


im into o their cuſtody, and harms. > in 
E ee civil Gion. | 
ut although the capias was by degrees extended to civil Crimes firſt 


actions as above ſhewn, ſtill it only iſſued in conſequence of og iſſued aſtes 7 


defendant had | 


the party's diſobedience to the proceſs of the court; for it qiſobeyed the 


vas neceſſar 5 in both courts that the original bill or writ pone or attaoi- 
ſhould be fir 
| ſhould find real pledges to proſecute, leſt his action ſhould 


ſt filed or regularly iſſued, that the plaintiff ment. 


be malicious, and that a ſummons or warning to appear ſhould 


be firſt given to the party by the ſheriff on the writ of peu 


or attachment, and it was not till a diſobedience thereto chat 0 
ü the. copiar was to ifſüe. £9 Ts 


But even theſe preliminaries were by degrees omitted as —— ger, 5 
s iſſued in 


unneceſſary, the pledges to proſecute, as we haye hefore Fart 
ſeen, became mere matter of form, and at length, for l 


the ſake of expediting the proceedings, and preventing 


the defendant from eluding the proceſs of the court, 
it became the practice to ſue out he. bill of Middleſex: and : 


capias in the: firſt inſtance, without any original bill actually | 


| filed, or original writ ord” Gs or ay: ſummons or warning 


\j — 


10 ODUCTION. een 


e ene This praftice prevailed in mn: 
1 degree before the time of Charles the Second; but an 
1 otwe x3 Car. 2, ſtatute 6f the 13th of that king, whereby the real cauſe of 
25 action was obliged to be inſerted in the proceſs, it came into 
ts IntroduQion of general uſe. For upon that the court of King's Bench to 
eam  — 'preſerve its juriſdiction over civil cauſes where the party was 
do de arreſted for above 40 J. was obliged to reſort to the 
| on Ee 4; expedient of inſerting the ac ztiam in their bil-of Middleſex 
in both courta. ¶ as, before ſhewn, Sect. ii.] On which account Sir Jobn - 4 
. , Keelynge, then Ch. Juſt. of the King's Bench, had ao 
panes . Sir John Vaughan, then Ch. Juſt. of the Com- 


North, who ſucceeded the latter judge, being unwilling to 

_ _ renew the diſpute, ſuffered the court of King's Bench to 

_ - eontinue quietly in the exerciſe of that practice, and made 

| 5 - order 7 the allowance of a ſimilar OR of ac etiam in 
| _Operatim the writ of capiat quare clauſum fregit, the common proceſs 
„ oo. 3 of that court, geh 7 ſhould be ſo uſed in all bailable 
n aftions. The conſequence of which was, that the ac etiam 
| became a ſubſtitute for the original writ; nor did any ori- 
„ wi writ iſſue ; which is the practice at this day in all per- 
ſonal actions where the plaintiff does not intend to proceed 

to outlawry, in which caſe the original writ muſt be ſued. 

- _ Gut: 80 that the arreſt was authorized by the bill of Mid- 
+. flefex, or capias, which ſuppoſed that the defendant had 
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_ armic; and the engrafting of the clauſe of the ac etiam was 
- | only to ſhew the true cauſe of action, and to point out to 
| Ns Og bat ſheriff to what aged e above [ging he W 0 inſiſt e 
12 0.50 Si; - 
e Gel fs the brief hiſtory of the law of arreſts and of 'the - 
pode Ya heed ſeinure of a man's perſon, i in the firſt inſtance, upon a bill of 
- - Middleſex, latitat, or capiar, without any previous writ. The 


on; pence of the fine Payable thereon to the king. faved [for 
' _ which. ſee Sec. ii.), whilſt the whole proceedings are 
grounded upon the mere ſuppoſition that an original bill or 
3h | writ have been previouſly filed, without which the court 
No uſe for on- could have no juriſdiRtion i in the adion. The want there- 
Dun ener fore of ſuch an original would have been fatal on a writ of 
nh — oh Error, but now it is cured by ſtatute of Elizabeth after ver. 
1 "=> og dict, and is only cauſe of error after judgment by default; 
cent. and even in this caſe, if error be brought upon application 
to the Maſter of the Rolls, an original may be made out 
nume pro zumo, which will operate by relation ſo as to warrant 
the 3 one ow” "_ in _ r ous” 
ww N | 


j . 


mon Pleas, who died during the altercation ; and Sir Francis - 


3 committed a treſpaſs, or broken the plaintiff's cloſe vi et 5 


delay of fuing out the original is thus avoided, and the ex- * 


— — 2 — IE 3 1 Ae B6 4 0 * 
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Thus have we endeavoured to ſhew the xiſe and progreſs 

of that power which the creditor exerciſed and ſtill may 

exerciſe over the perſon of his debtor; it remains now to 
explain in what way the ſeverity of the law has been in ſome 9 
degree mitigated in favour of the latter, by his diſcharge n 
bail, and the difference between common and ſpecial bail. 


* 


©, 5 e, Common , oo ain | 
I The arreſt of the defendant, as appears from the preceding Arreſt in tre-. 
note, was warranted in all actions wherein the proceſs of fen anf 
capiat was allowed, and in all caſes whatſoever of treſpaſs sg 
8 wi & armis. The amount of the debt or demand, or the jd pain Fug „ 
I extent of the injury, was of no conſequence ; the ſheriff was augungg g., 
5 ordered by virtue of the proceſs to ſeize the defendant, and . 
do detain him in cuſtody till the return of the writ, No _ | 
- i bail was allowed, at leaſt it was at the peril and riſk of te 
ſheriff to take bail. The liberty of the ſubject, ſo ſtrenue . 
oully protected by the arm of the common law, ſeemed no 
© expoſed to the moſt imminent danger. The, ſecurity which Hardſhips 
a defendant derived from the pledges to proſecute, formerly OP | 
= given by the plaintiff at the commencement of his ſuit, ana | 
1 who were anſwerable if he did not ſhew ſome foundation for 
huis claim, no longer exiſted. No ſpecific charge was alleged 55 
in the proceſs; no debt ſworn to; any one was liable to be 
ſuddenly ſeized. by the iron hand of power, and dragged © _ 
from his home to a dungeon, a victim to malice or revenge; 
à ſerious ſufferer for the ſmalleſt. and moſt, trivial debt o 
offence. - When arreſted, he was ſubject to the infults, op- . ps 
preſſion, and extortion of the ſheriff or his bailiffs; WW 
"73 ' availing themſelves of the undue advantages of their fitua- Wes 
tion, actually let out to farm the emoluments of their offices. 
IL "The, courts indeed exerciſed a diſcretionary power, and in Diſcretionary _ 
very trifling actions ſuffered the parties, when brought into Po in court 
court, to go at large, which was the origin of common bail, eee "a 
as will be preſently ſhewn; but then it muſt have appeared bot feldom 
upon the Ker of the proceſs that the demand was for a weren. 
trifling ſum, and there was no reſtraint upon the plaintiff to SOR 
2 his ſtating the cauſe of action to be to any amount. „„ 
Such was the hardſhip which attended the law of arreſts; ' 
| por, wad any remedy. attempted to be applied till the 23d of No remedy til 


the reign, of Henry 6., when, an a& paſſed, enaQting, 2 men d %, 
e that. duch offices. (namely ſheriffs and the like) thould as | 
longer be let to farm, and that perſons arreſted ſhall be 
Wl 7 5, 3.0.9 WO © OY 
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- which was but ſec. 4. But this act was but of little avail, for ſtill malice 


in K. B. became 


e charge was for a treſpaſs, and the damages to be reco- 


; the martha], 


HW. 4. - tiff whatever he recovered, or render himſelf to 
J 1 that they would ſatisfy the damages. But in the Common 


Aaͤamage was expreſſed in the writ, and the bail only ſtipu- 
| Reaſon of dif. lated for him in tlie action, and in a ſum certain. It is for 
| ference. intheir this reaſon, and from this ancient practice, that the recog- 


| © Coons did not not. Nor did the courts exerciſe their diſcretionary power 
bail, if ation ſo as to grant effectual relief; for their practice was, not to 
e 7; difcharge the defendant on common bail in any caſe where 


__ upwards, though a little before they limited it to 207, 


feſtly appears, not only from the preamble of the above. ſtat. 
Eliz. c. 2. * complained of, but alſo from that of the ſtatute of 8 Eliz. c. 2. 


.ant as acheck to the abufe which prevailed of bringing mali- 
cious actions, and after the impriſonment of the party, not 


alſo provides againſt another evil which exiſted, of ſuing out 
. | proceſs and arreſting a party in the name of a third perſon 
without his leave, and often when no ſuch perſon exiſted. 
It ſurely appeats ſurprifing that no ſteps were taken to 
eaſe the ſubject of a load, the weight of which was ſo ma- 


* 
. , babe” a : 
by * 
1 


* 


Ref 13Car.2. been done: an act then paſſed which has before been no- 


be 


C 


#. diſcharged upon reaſonable ſureties of ſufficient perſons, - 
7. having ſufficient within the counties where ſuch W 5 
be ſo let to bail, to keep their days in ſuch place as the 
it ſhall require.” See an explanation of this ſtat. ch. 4. 

e might be gratified, by proſecuting. for a ſam far beyond the 
. LQability of the defendant to get bail for: more eſpecially in 
Extent of bail the King's Bench, as, by the practice of that court, whoever 

8 Dail was anſwerable not merely for his forthcoming _ 

do anſwer that charge for which he was arreſted, but to 
. anſwer all other perſons that ſhould come in againſt him, 
2 e os him by 3 pending the firſt ſuit; and moreover, as 


+ _ yered uncertain, the bail were not bound in” any certain = 
fſum, but engaged that the defendant ſhould pay to the plain= _ 


tg = nizances in the two courts at this day differ; in the Com- 
mon Pleas being taken in a ſum certain, in the King's Bench 


_ the plaintiff ſtated his cauſe of action to amount to 10 J. or 2 5 


| Grievances ill The engine of oppreſſion, which the Jaw of arreſts at that 
Quite, time was, in the hands of the wicked and powerful, mani- 


{ Hen. 6 and of 23 H. 6. which reprobates the extortion and injuſtice _ 


whereby the legiſlature gave coſts and damages to the defend- _ 


eren declaring in them, and for which, before this ſtatute, I 
and the evils.” | there was no redreſs to the party injured. The ſame ſtatute - 


br wa nifeſtly oppreſſive. But from the time of Henry the 6th, 


ticed in Sect. ii & iv, ordering the particular cauſe of ation th 


leas the practice was otherwiſe, for there a certain debt or 


e 


28 


1 ehe in the writ, in n all caſes hi the ſherif autres ben e 
WE quired | to take bail for 40 J. or upwards, which was the ori- erage 
' gin of the ac etiam clauſe in the writs. 'But ſtill nothing — 

prevented the damages or debt being laid at any enormous | 
- 8 the party choſe; and the mere expreſſing the cauſe of _ Ry 
action, as ane: or the like, in the writ, ſo long as the amount 51 
of ſuch debt was laid at the option of the plaintiff, could be 
but of little avail : beſides which, even if the ſpecific demand | 
was accurately ſtated, it only applied to caſes where bail . N ee 
was required * 40 J. The poorer claſs of p 2 therefore | 
were ſtill the objects of oppreſſion; and though no ſpeciſie 2 
| cauſe of action were mentioned, yet they were compelled'to „ 
find bail for 40 L. or be thrown into priſon. Nor was any Mot effetuat” 
relief beſtowed till the late period of the 12th year of the *medy MAS. 
5 4 reign of George the Firſt, when an act paſſed (12 Geo. 1. 20 
5 C. 29.), by which it was enacted, “ that no perſon ſhall No arreſ} under | 
e held” to ſpecial bail-upon any proceſs where the cauſe of 0. ; 
604 action ſhall not amount to 10/3. but in ſuch” caſe the | 
40 plaintiff mall only ſerve him with proceſs, and if he does 3 
« not appear, plaintiff may file common bail, or enter an 
5 appearance for him. And in all caſes where the debt or amdavicofdebr 
« cauſe of action amounts to 10 /: an ir muſt be made required. © 
« before a judge or proper commilkoner, and the ſum: ſperi· Sum ſworn to, 
« fied in ſuch vit all be indorſed on the bac of —_—_ 2 
„ or proceſs ;. for awhich ſum ſo 422 50 the ſheriff or offic EE 


— engines xo hu 


e tale bail, and for no more. If no ſuc davit and in- 1 
4 dorſement, the defendsat is not to be ankles, let the „ 
„amount of the debt be what it may.“ The court ſtrietiy a 
| ire the affidavit to be poſitive. See ch. 4. ſee. . 
hay ws above ſtatute; was made perpetual by the 21 Geo. 2. Madeperpon 


wy 88 ; and by 19 Geo. 3. c. 70. no arreſt is allowed on pro- and extended to * 
e * of inferior bann, if the cauſe, of action be under ie 8 
10 
. obſervable, chat nothivg'i is hid the above fate Ac ee 
of the ac etiam clauſe, or of ſpecifying the true cauſe of action — ory bod 
in the writ ;, ſo that the law in this ref pect ſtands as before, 
and no ac "etlom need be inferted- vntelh the defendant is 
to be held to bail. for 40 J., as by the ſtat. 11 Car. 2. 
1 . Blac. 310.3 though the common and indeed the beſt 1 
wax to inſert | it in al writs where: defendant i is to be held ered, 
| e ate the flow! bor 888531 80 by which Juſtice - 
7 "Gans to have advanced to the relief of defendants, who, at 
leng th, when arreſted, became entitled to be diſcharged 
upon bail, and their. adverſary. compelled to ſpecify upon 
8 the nature of the charge, 95 le amount t for which 
El ee A LS * | 
4 "ES 5 "> Wiles. 
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Different kinds 
of bail; to the 
meriff, and to 
Bail to the 

ſherith, 
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ws 


Origin of com- 
mon bail, and 


nao the ancient I 


ö 5 bond „ 


"regs, in theſe words, . H. P. captur 
ec forum Handriæ, et et impriſonatus 'offe 
% Har in plegio ad flandum ve, 


roher Sea v 


us „lande che n hit day; und the” differeh6+-in this 3% 
reſpect between the modern and ancient practice is moſt ex - 


ed traordinary. Originally no arreſt was allowed for any debt, 


or purely civil cauſe of action, but only for treſpaſſes com- 
mitted vi er armis. Now the law is reverſed, no arreſt being 
allowed in actions of treſpaſs vi et armis, (except by a partie 
cular order of a judge,) bur _— in | Caſes of ede and 3 6 
civil actions. DD 
It is oblervable that do. are two dis: * bail: het to 
the ſheriff, or bail below; and bail to the action, or bail 


above. The ſirſt is given to the ſheriff immediately; upon 


the arreſt according to the ſtat. Hen. 6. the ſureties enter 


into a bail-bond, with a condition that the defendant' ſhall 
appear in the court, and at the time ſpecified in the writ. 


Formerly, if the condition of the bond was broken, the 
plaintiff could only proceed againſt the ſheriff, by ruling him 


_ to return the writ ; but he had no remedy againſt the ſure- 
ties on the bail-bond, unleſs the ſheriff delivered it up to 
him, and gave him leave to ſuc in his name, which was pure- 


ly optional. . But as an additional remedy (by the 4 & 5 Ann. 


C. 16. f. 20,), the ſheriff, at the requeſt and coſt of tje 
palaintiff, muſt nom aſſign to him tuch bail · bond, by a pro- 


per indorſement thereon, and plaintiff may bring an action 
agaihlt the ſureties in his own name; ſo'that now he has a 


Adeuble remedy; either againſt the ſheriff, which he may 


All parine, or againſt. . bail, as aſſignee * the” . 
Wen the defendant Koa! apioured mie to hos con- 


Aden of the bond, bail above,” or to the action; are then 
put in, who enter into a recognizance to be anſwerable for 
the damages, which may be ultimately awarded if the de- 
fendant does not pay them, or render himſelf to priſon: 
theſe recognizances differ in the two courts, as before 
_ obſerved. 


Before I leave this fabje& of bail, it may be uſeful to add = 


a few words on the origin of common bail, and the differ- 
ence between that and ſpecial bail. The latter, we find, is 


when real reſponſible ſureties are actually given; the former 


is merely nominal bail, John Doe and Richard Roe, of no 


poſſible uſe, by way of pledges or ſecurity. Net it ſeems 


- that the diſtinction between common and ſpecial bail took 
9 place very ear * for Sir Edward Coke cites an entry of bail 
ey 


Fn the twenty-ſeyenth year of King Henry the Third, coramn 


ee merca- 
f domins” regi Hus & 

7 ad. reſpondendum præ· 
& dene. e et emnilur wh chai loqui volu- 


* a int, 


7 


> 20 % afterwards: to '197.;-and although in cauſes: under Reaſon thre, : 


ON 2 


e f ff aa co Ste Edward; wh « 

is 4 74.) Bunt and haut, (tuo French words, ) bur fignifying ann 

G elerCtiee}' and bank; he taff öf an halbert, Ke. I leave = 

the cohjeftire that lome have made thereof es themſelves: 
* we it was then common bail, now changed to U 
e amid No, and the rather, for this word Mert? and it is 

ne obſervable," that by? putting in bail at one man's ſuit, he 

. Was in "cuftodid mareſchalli 'to anſwer all” others which 

wy wer ſuc him b y bill, and this continueth to this et", RS 

is belaufen of that eminent lawyer 2 De 

N A ; and the ſtudent may, from ſuch an aut . 

. confiderice infer, that the” -praQtice of — in 8 Boe 
bail is of ancjent origin. We have before ſhewn, that the 

FLeourt exerciſed a difcretionary power in holding defendants 

75 to ſpecial bail or not, according to the amount of the de- 
mand. At firſt; as appears by à fule of eourt in the Com- 

plete Attorney, printed in 1676, fol. 45, "they limited it to 


101.” actual bail was not required, yet the defendant was 2 8 
brougbt v ' by the ſheriff on the return of the writ, and 45 
. order that he might be in court, and ſuppoſed to be in * 
cuſtody ready to receive any other charge that might be ex- 
Hibited n him, common bail was filed of record in the 
names of John Doe and Richard Roe. And it is nom ne- 
ceſſary that this common bail ſhould be bled in all ations 
not bailable, before the plaintiff e can proceed, for till then the 
.defendant is not in court; hüt by the laſt ſtatute of 12 Goo. 1. 
Fi 29. after the defendant has been ſerved with proceſs, the 
5 W if he does not appear within the time allowed, uy 
file common bail, or enter an appearance for him. | 
In the Common Pleas the fame diſtinction is made be- How in c. 3. 
tween common and ſp 8 bail; ; but it is there called enter. ——ů 
5 an appearance; hs f te for is inſtead of bein _ in the * 
be Fe s Bench, that A.” Saule been ſerved with - 7 
7 e 60 bail, 80 that is fo 650 4 3 pg and aso Ree, 
'at the uit 6 C, Dl, Ii 25 "us appearance for A. B. 


late of M. in the f id county, , at the ſuit of A. B. The Hanks: thereof, 
reaſon of this 25 to ter far b in the King's Bench, as their 8 5 
| Original j juriſdiction was only in matters of treſpaſs, and te 
bill was Wherefore ſometimes called the bill in treſpaſs; ante 


as in all caſes of treſpaſs the party was liable to be arreſted, f,. 
the defendant was of courſe in every action Hrought into 
court, and delivered into the N of the marſhal. TAPS Us 
F253 was no. proceſs to comps an appearance, as by 
diftringas, or the like; but as the bill now called the bill of 
Middleſex, or the latitat, was only ſuppoſed to iſſue in caſes 
i ol 5 the EY beten was hable to be ge N 

when. 


8 


© INTRODU! 
wen in court; he was ſup 0 nh "one 
2, marſhals 36 was upon. this fuppoſtion that other .der 


4 
\ 


to preſerve this juriſdict ion, it was neceſſary that he ſhould 
either be in the actual cuſtody of the court, or let out by 


eaſe to require real ſureties, the defendant was ſuffered to 
e 77 5 7 e las? 
common bail, {till eeping up t uppoſition that Ne was in the 
euſtody of the court, but only out upon bail. Whereas in 


. ing in the cuſtody of the court prevailed; and the intention 


tee attachment, or ſummons and diſtringas, being nothing 
. more than to compel the appearance of the party; if he vo- 
Iuntarily appeared, the proceſs ceaſed: and indeed, upon the 

Hh _ firſt introduction of the capias, it was only as a puniſhment 


FA min the e the court. There was a day called the 

- appearance day, being the ga | 
tze proceſs. The uſe of the appearance was to ſhew that 

the defendant was in court to anſwer the charge againſt him: 
it had no other end to effect. Aſter the introduction there- 
ER Tore of the capias, and the praftice of taking bail, if the 
lIucdgges of the court, who exerciſed their diſcretion, thought 


de 
mmer himſelf ready to anſwer the charge; and we find by 
''+ _ the ſtat. of 12 Geo. 1. c. 29. that if this is not now done by 
thedefendant after ſervice of proceſs in aQtions not bailable, 


to account for the difference of the practice in the two 


5 one, and an appearance entered in the other. 
. x2 Oed. 2, doe» It may be proper to add one more obſervation upon, the 
Hot wi away ſubject; namely, that the ſtatute 12 Geo. 1. does not take 


| gw 4 fregit, Common Pleas by. original and diſtringas: it only preſcribes 


pone and diſtreſs, or ſummons and diſtreſs, as the caſe may 


| riling ox delitt, the ancient proceſs is by pone, or attach. 
e JET 
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7 „ 
* %* * 
” ; & 7 4 
„ j } : 
= x e TH 0 Fi a + , 
* 7 3 * * i 5 nd * 5 * 9 1 
; WP * ; > 


«the Common Pleas no ſuch ſuppoſition of the defendant be- 


tze action not of ſufficient importance to require ſpecial 
bail, they . the party to remain at liberty, and only _ 
him. voluntarily to enter his appearance, ſo as to 


the plaintiff may enter an appearance for him. This ſeems 


away the ancient method of proceeding in the court of 


| or fommous. a new mode by way of proceſs againſt the perſon , but plain- 
d tiff may ſtill proceed . 


e. If in treſpaſs, or on the caſe, or ſuch like actions 


ſed to be in cuſtody. ef the 
'_/ ©, Notof treſpaſs, were afterwards brought againſt him. And 
the (court\-upon/ bail; which, when. ciyil actions became 
bailable, was done by giving:/pecia/ bail, as it is called; or, 
A in the diſcretion of the court they thought it too trivial a a 
by putting in nominal perſons, called filing 


of the proceſs was originally very different, the operation of 


fror the refractory diſobedience of the defendant in not ap- 1 
pearing to the former proceſs. This appearance was entered 


o die pes after the return of 


:< 


: - -.-* courts; in actions not bailable, by common bail being filed in | 


"#\ 


55 former actions, it is ſtated defendant was | ATTACHED; and tached, and 
SED bags . ue by ROT 8 as ot Ht 3 


| was the duty of the plaintiff to deliver in Bis charge, to N 


3 dene Nin. 2 ” — * 5 £1 
* > 8 & 1 1 


= 50 Win 8 of N Ore BR of 7 thy 


Ban hy ODD when the defendant wis arreſted, ad OY Proc 


carried on by word of mouth; and the parties obliged peſ- > 5 3 : 


paſſed in the 13th rear of | the reign of dw. I, authoriſed When attornle 
the appointment o attornies, who had full power in all pleas allowed. ea. 
moved during the circuit until the ſame were determined, or 


_ attendance of the parties be bei ng diſpenſed with, the) carried | 

on the pleadings in the ſuit by het?” attornies ; ſtill howe 

there were parol pleadings delivered vivd voce; and it is (ai 

in a former part of this Introduction, Sec. ii, (upon the au- 

. . thority of Mr. Crompton, to whom I am indebted for the 
greateſt part of this Introduction,) that theſe viv voce pro- When vin rok N 


doubt thats and am inclined to think that they were reduced n 


to writing in a much earlier period. It is ſaid by ſome, fo Gilberrs 
5 ack as in the reign of Edward the Third, and there is cer- of King — 7575 


tinued longer in the Common Pleas than in the King s 


A 6 II if in Abt, ane in wif 
e contractu, it is by ſummons and diſtringas; which ig the — > 


reaſon why in the declaration in the Common Pleas, in the bn — 2 
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_ Aﬀizes and Trials at N iſi Prius; and the Differinte | 5% 
in making up the Records in the 0 Courts. | 5 "Hr wt 


45 


into court upon the proceſs that had iſſued againſt him, it orgialy be 7 


which the defendant anſwered, and the plaintiff replied 
vivd voce in perſon in open court. The pleadings were then Tk 


ſonally to attend.” But the ſtatute of efiminſter a. which 


ſuch attorney was removed. After that time, the perſonal ” | 10 


7 * 
U e 


ceedings continued until after the reformation; but I greatly proceedings + ©, 


| good reaſon to conclude from the alteration i in the 3 iter, 
e about that time, that they were not haſtilh W 244 
poken, Ws rather deliberately penned. It is clear how- Gi, W 
| eder, that the practice of delivering pleadings ore tenus con- Cc. 1 44- IR * 


Bench. en this mode of pleading was "diſcontinued | E. = 
t in C. — N | 


the King's Bench, the 7 ractice was, that if the defenda 
appeared perſonally at 


e return of the writ, the plaintiff | 
.was to declare within three days. If he appeared by(attor- g Elis. c. 8 


ney, he was to declare within the term. For this reaſon Gim wie. 
there was neyer any continuance from the appearance-day to C. B. 4. 


the time of declaring, nor any precedent of Ibertat narrandi; 
and. ſo is the * of declaring N 355 term 9 i oe rl 


1 „„ LIE Rs * 


on T RONUCTION.. ba 


.... e ee „ 
andes might at chat time have obtained 4y-confent' a day before dey * _ 
Fran claration for the plaintiff to declare in. c called” dir 
Unt prece partum. But in that cafe, if the defendant did 
er e not appear at the day given, ſinee there was no declaration, 
Rs | > the plaintiff. could not have judgment, but was obliged to 
1 | bring the defendant in again by proceſs, that he might declare 
; 3 him; for none could Haye judgment except upon com- 
5 5 E e e rs pg . „ 
| „e the | | ared, the ant in t mes 0 
1 1 . e had of courfe an imparlance for time tio | 
5 N plead eilt the Saud term, and the bill or declaration was en- 
{©  Oilbert' * tered. on a roll. This practice i in the King's Bench created 
. FRG A fimilar. one in the Common Pleas ; for hen the plaintiff 
b *. ci bt "deviated, „ee it was are Zenus, it was minuted by the pro- 
J © thonotary y, and likewiſe; the prayer or permiſſion to imparl; 
3 re .- thenin conformity to the King's Bench, they entered a de- 
i „ | claration, on a toll which was called the imparlance roll; this 
Pia el. was done rhe firſt term. They then entered the next tem 
the further procæedings to ifſue which formed the plea roll; 1 
Mit prius, or from which the nut priur or iſſue roll was made up; upon 1 
ee e the back of which the verdict was entered, which was a ter- | 
F wargs tranſcribed upon the plea roll, and thereon judgment 
| Was entered. But, in time, theſe progeedings were changed, 
the 5 i were delivered in paper ta each Party A 
om made out by the clerk of the papers in ing's Bench); 
ktom them the nj Prius roll was made, up, and the judgment 
| Cauſe ef ivtro- entered thereon. The reaſon. why paper proceedings were 
Auction of paper introduced inſtead of the rolls of the court, was on account 
43 gf the increaſe of buſineſs in the courts; and that it was not 
| poſlible. for the prothonotaries to enter the pleadings upon 
me roll, and therefore the attornies were permitted to de- 
liver their pleadings in paper one to another. Hence it is, 
that theſe paper proceedings are looked upon as the original 
- materials to ſettle the / privs roll. In the Common Pleas 
be the ifſues are now made up by the attornies themſelves ; in 
unn © the King's Bench, if any ſpecial pleadings, they are prepared 
3 1 the clerk of che papers, and called the paper books; and 
mc, if no ſpecial pleadings, they are, as in the Common Pleas, - 
8 called iſſues, and made up by the attornies. Poſſibly the 
Aa.ifference in the two courts in their practice in this reſpecrt 
; wight ariſe from the cauſe above hinted at, viz. the multipli- 
City of ſuits which came into the Common Pleas, and "which 
rendered it impollible for the prothonotaries to tranſcribe _ 
and make out the pleadings; for that court certainly on its 
firſt eſtabliſhment, and for a length of time afterwards, had 
. Ty * bulineſs . 
; ore 
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3 in Jn In. alk time they d were ere trench; inge n Latine v8 
Sy OR TE ge introduced by the. eee 10 Fre ex ; 5 4 
| Dito" We usch e ue this any, created great comfuſion, a ad?·⸗·-· 1 
pears in dhe preamble of the ſtatute 36 Ed. g. ſut. B. c. 16. "+, aus ' EW 
5 3 that the pleadings ſhall be i in, fb, but en- in Bo 
$ ' - tered and inrolled in Latin, which was reviving the ancient bat records tn 20 
Ws er and; this. 9 ractice continued till the 4 Cech 2. C. 26. iin. 8 
PF, *4 ireed to be recorded and en groſſed in The whole now. . 


9 Engly e From this time: the aſe or. court 1 
3 and in all Jaw-procecdings was alſo Ane, 37 een aer“ 
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e "Of the Ah i and Trials at Ni Prius, - 


* A 
"My the. multiplici of buſineſs which flowed . 
_  ,courts'of; Aula __ — Exchequer, the gra 6” . ell 
Wt Gina e the Bench ſoon, found themſelyss 1 oy "Midland 
d 3. and as the application ta theſe courts 12 5 ee 
of th ans ; ps 1 


 _  frequentyit was paws neceflary, boch in aid 
and in relief af ſuitors, to erect ſome other tribunal 
ſame nature. Accordingly, juſtices were appointed * 15 
„ Sanne r cirowits through the kings om, and determine plevs 3 
in the ſeveral counties. To theſe new tribunals was iven a 1 Dutt: 
very comprehenſive juriſdiction. As they were a fort of OI | 
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Eo emanations from the Curia Regis and Ex | „ and. were 8 2 

J ; ſubſtituted in ſome meaſure in their place, (except. withthe © 2 4 
HY reſferyation of appeal thereto,) they. were endowed with all Their power., - 5 
RE the authorities and powers of th gra og Theſe juſtices _ "ee 
i -itinerantoreryant, in their ſeveral itinera or eres, held plea of _ | 2 
4 all cauſes whether civil or criminal, and in moſt reſpi 45 Mis, © „ 
Bo the office of both the ſuperior: courts. The cha- Gy 
: maſters of the N entruſted with this juriſdiction were „„ 
equal to che high authority they exereiſed the ſame perſons — 

whoa were juſtices in the king's court being (amongſt others) . 1 

| Juices itinerant. They acted under the king's writ in nature Whenee d. „ 

of a, commiſſion, and they went generally from ſeven years to 

as — their circuits ſametimes returned at ſhort= , _ 7 

er intervals. ir circuits became a kind of limitation in Circuits when 72 85 

I criminal proſecutions, as no one could be indicted for any 7h E 2 
i thing done before the preceding eyre. a 25 


It is not eaſy to determine tn exact period when this efta- At win me 
bliſhment of Juſtices itinerant was firlt made. It has long jung pe in eyre 
deen the common opinion that they were firſt appointed in a 
the, council held at. Nottingham, or, as ſome ſay, at 
Nor mpton, in the 22d. year of Henry the he Second, ann 
Dumini 1176, when the be king by the ade of the great 4 
G on J. PE C 5 
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1 INTRODUCTION. 


D e ene hnd test three jul: 
ee 11221 ; tices in each to adminiſter juſtioe. SH e e eee 


, - vided intoſix 7 ow: to one, the counties of. ee 5. enter, 
| | 1 circuits. / 8 Tuntingdotl, Bedford, Bucking Een, em fad: to. 
„ Ahe; Lingolt, Nottingham, 5 Sefer, Wearaich, Nati 
di bt d amp; Leiegſſer Fa ae gt Kent :Surteys: 11 South ante, 


ite i: . Gop/arith Mfamnreland; Northumbetla Cumberland. 8 7 


: . into four 5 About three years, afterwards the kingdom; was parcelle d 
1 out into four circuits only, the county of Middleſex, which 


| 
1 - before Fs ent. Fe — then included, arid more juſtices 


Afterwards into agn each. Hur th were ſince again divided ito ſix 
. are lie ids. lay. | Theleriminal juriſprade nce / 


| Delayin cri- "hoy titty being found very defective, from che great 
| —— ae e bo criminal —4 as all trials of that kind 


| * held . "op ie ed to be deferred ell; the Juſtices #ine/ans came - 


d Etounty, commiſſions uſed to be occaſionally” iſſued, 
A eee, 57 = eritg certain juſtices therein named te malte à delivery 


o ye Leo 6 


22 


""n 3% 2 5 1 Her : Hes: he all the priſoners therein, and” to aſtharge, 
Toney botiade in cuſtody, or puniſh” them according to their ſeve- 


ö al | 
Ot the trial by g is nt afcertained. It had been a very ancient cuſtom e 
duel or er the Nörmans, both in their own country and in France; 
e 1 "try tifles'ts Jand, and other queſtions, by dul. When Wil 


. e e, had ordained that this martial practice of his own . 
; | "country. ſhould be obſerved here in rriminal'trials;>it became 


a 70 to introduce it in civil caſes; and; being only uſed 


in the Curia Regis, it had not, among- the other novelties of 


EE Bow Eburt, as it certainly would haye” had in the county- 
| ENTS court, or any other of the ancient tribunals of Savon ori- 
5 Nature thereof. ginaly the Ae mee of ſo ſingular an innovation. With 
All its abfurdity, this mode of trial was not without ſome 
marks of a rational reliance on teſtimony and vouchers for 


muy e 7 withour' the oath of a credible witneſs, Who would venture 


ready, ſays the party litigant, „to prove it hy my free- 
ce man John, whom his father on his death-bed had enjoin- 
. ed, by the duty he owed him, that if at any time he ſhould 
40 Beitr of a ſuit for this land, he ſhould hazard himſelf in a 


| Oath neceſſary.” the truth of what was in difpute; for it was never awarded 


ky Form thereof, his Hfe in the duel for the truth of -what ke: ſwore. % I am 


| ; + 10g derm db. % Ni coonities/aigned ito) each of theſe circuits! "9M : 


. 1 "Bufo,s Ber, Oxferd: to another, e eee Sometyet, 5 
= won stade, r 1Deulhy;i Corntuall to anotherg' York . negſter, 
11 1 


ißied in the cmmiſſion, that is toexamine into 


nes. The exact time when this pratice'commenced == 
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| =p « due / for it, as for that which his father had ſeen and beard.” 
1 Reeve, 82, "Thus the champion of the demandant was ſuch as might be 


2 fit witneſs, and on 2 5 bent * demandant could never 
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engage in the com 5 himſelf ; but the other par , who was who'micht be 
dete oi ene or tenalt in the ſuit, might engage either in his Parties. (218 | 
p kon or py tr !t of another. i £232447-. +2 Wh BAY A iar ef 
N s Wicteult 45 ly Hübe matters were ut) ons time be OY 1 
Enel py this mode of trial. Perhaps, at firſt; all queſtions E e 
of fack might, at the" option" of che demandant, have bren ra 
| tried by battle, In the teign of Henry the Second it was in al matters | 
decifive'in'pleas conceriiing freehold;' in Writs of righü, in relating to lands 
„ 8 of land, or of goods ſold, debts upon mortgage or n 4 
= Promi ſureties defiyitg tlieir ſurctyſhip; the yalidiopof. © 
© MW charters, and queſtions goncęrniſg erviees, But notwith: my | 
Nan App the general bent of this people to admit the « <= RT ALS 
? riety of à trial ſo Taitable to their mattial genius, there muſt — 63 
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ave 5 men of gravity and learning attong them ut al! 
times, and perſons of chat r would ways" reprobars 
fo fneffettual and vruel a proceeding.” Nee gg wars: e 
As mien became more eibiized, , a change was ee „ 
and” we finck in the relgtt of Henry the Second, that many Ades 5 
beſtions bf fact relating t property were ttied by twelve Jun. 0 
tberos & Wtgalet homies fh {worn to ſpeak the truth, who | Reese, 14 5 | 
- were ſutmbned by the triff for that purpoſe: This ei. Which ws 
bünal Was in ſome "elſes called /H, from Mere, as it is ſometimes 1/2 - 
' ſaid, becauſe they lat together : though" it zs moſt probable, called a.. 
and indeed ſtems intimate by the manner in which Glan- at — 
ville often expreff himſelf, that it was emphatically): fo 8 means. 
called from the 2% % as the laws were then termed, b7 
_ MW Thich che a pplica d SEMIS? trial was in many inſtances! or- 
- WW dained. "OX other'6ccafions this trial was called jurzzayfrom 
1 the. 1 juratorer hq chmpofed it. de M er | be] 
A Alben ſtances might hare occurred before of. trial . 
ä Were Riki to that ef trial by jury, yet it was not til! 
the reign of Henry the Second: that the preſent trial by Jury 
cam Ag © "This law / called"! afi/s' oftlained' that all Operation 
_ queſt 75 of ſeiſin e ee. be tried by a recognition of 
twele E884 andlawful 5 5 ſworn to ſpeak the truth; anßege 430 | 
125 5 0 9 dello ae "right öf land, the tenant might elect to 11 1 
Have 00 Mutter tried by twelve good and lawful Inigbte, in- 7 a 5 
Nead'of f the dit 16 1 at rs that ſome- incidental points in 
e hg that Were fenther queſtions of mere right. nor of 
1 70 '6f: land)" were *tried 72 a recognition of twelve men; | 32 
and chat in all thefe caſes, the proceeding was called per a * 4 
{ Jam and per retogrlitivnemt7 | and the perſons compoũng it | 
FF. vere Called Juratbres, urati, recognitores afſiſej and collectively 
2e *t retognitio; only che twelve jurors in queſtions of mere Magna aft, 
Flight. „being, knights, were"diſtiriguiſhed with the appellation What. 
8 magna 2a, which is the caſe at this day in ttiala om. — 
writ. of BOS. Thus far have we 95 e Oe 
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Auiriug, or the diſcretion of. the officer granting it 4 
the reign of Edward the Firſt it was ordained hy dae, 
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| Howl! think fit to grant it. 
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teturn them (hen triet) into the court above, Whete alone 90 3 


the judgment ſhould be given. And as only the trial and | 
not tke determination of the cauſe was now intended to be 
had in the court below, therefore the clauſe of ni prius was 

left out of the conditional continuances before mentioned, and 
was directed by the ſtatute to be inſerted in the writs of woods 


(a); that e That the ſheriff ſhould cauſe. the jurors 00 nan | 
come to Weftmi: or whereſoever the kings „ 
« ſhould be held) on ſuch a day in Eaſter and Michaelmas Rea dh 


te terms: Ny priut, thut is to ſay, uni before that day the Nature of nif tA 
: juſtices | alligned to take a 0 ty nk come into his: ſaid therein 1 


« county,” By virtue of which the! ſheriff returned his 
jurors' to the court of the juſtices of aſlize;. which was ſure _ 

to 10d beld in the vacation before Eaſter poo ens | 

terms, and there the triat was had. Tach en 
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becauſe as the ſheriff made no return d 
at Weſtminſter, the parties were ignorant who they wers till 

they came upon the trial, and therefore wers not ready with 5 

their challenges or exceptions, For this reaſon, by the ſtat. How aero, 

142 Edw. 3. c. 1. the method of trials by:m/f prive was al- N= 

tered; and it was enacted. that no inquaſts (except of aſſiae 

and gaol delivery) ſhould be taken by'a writ of niſt prius till 


after the ſheriff had returned the names of the jurors to the 
court above. 80 that now, in almoſt every civil cauſe, the 
clauſe” of ni priut is left out of the writ? of venire , 
5 40 is che ae warrant to return ihe 5 1 is in- 


ed in diftri 5 
5 — on the laſt return 205 the/ſame tx wherein ie, e — 5 i 


13 vis. Hilary or Trinity terms, Which, from the making pora 


| 1 of the iſſues therein to be tried at the aſſiaes, are called 


Nuubis terins; and he returns the hames f the jurors in a 
ae (a little pane or oblong piece of parchment). ànnexed to 


che Writ. This jury is not fummotied, nil therefore not — jun 
| appearing g. at the day, ren) unavoidably-mako default; for 


ich reaſon a compu is now awarded againſt 
tlie Jators, called in een a wit of habeas corpora „ 


Juratorum, and in the King's Bench a AhHringat, commanding 


the ſheriff to have 1hrir: bodies,” or to dr diftinin them by their Cd" 
lands and goods, that they . pear upon the day e end 
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- les! Saturday the 23d of February the juſtices of,,our-loxd the 
s king appointed to take aſſizes in that county wall haye 
oecd. Buckingbam (that is to the place aſſigned fer 
i W%holdingtheallizes)/ And thereupom the writ command 
tce.ſheriff to have their bodies at M aſminſter, or before tube 


Der er ec ginn, unleſs! before that time (i, prive) vige10n 


. e 0. Sai juftices of fine if before that time they come to Buck | 


Opern ingBum, vim. on che agd February aforeſgid. And as the 


. thereof. judges are ſure to done and; open the circuit commiſſiang on 


mite day mentioned in the writ, theiſberiff ſummons recall, 
e e appear at the aſſizes, and thereltheötrialfis had before; the 

Ihe. Com. Juſtices of u and if priur, among whom are uſually wo 

3%ꝙäũ of the Judges of tlie courrs of Mit minſter, the whole king- 


| dom being divided into fix circuits for this purpoſe. Thus 


we may obſerve that the trial of common iſſues at niſi briuſ, 
7 which was im its original only a collateral ineident : to the 
bpbrigigal buſinefs af the juſtices of aſſize, is now by the g- 
©  Iwious revolutions of practice become their principal; civil 


ale wats Meer but the name io! en fzge Medio aig 


= ſeveral ion origin and nature of which we, have 

5 1. The commiſſion of the peuct, as donſervators of, the peace 
generally. l A commiſſion df yar, and terminer. 3. 1 
_ #commitſion of grnerabegaol delivery... 4. A commiſſign of 
te. e de. 5. That of infipriuc. :./Pheſe: commiſſions are on- 
ſtantly accompanied by. vrits of aſſociation, i in purſuange of 


ee 9 ally the elerlæ of aſſige and his fubordinate officer, called from 
5 — . 4 thence 'therjudge's a oci ee ro: aſſociate them- 

3  Lfelves with ihe juſtices and ferjeants, and they are required to 

_  +gdmit'the ſaid perſons into their ſociety, in order to take the 

©aſſizes, Scc. that 2 ſufficient ſanplyvof commiſſioners, may 

2 never be wanting. But to prevant the delay of juſl 
cue. Ihe abſence of: rany\ of. them,'thete is alſo, iſſued of 

z bh. Com writ of. I now-omner, directing that if all cannot be preſent 
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. N jeant Hawkins's judicious interpretation to mean ſpecial 
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the wire and diftringas made ret c Fe een aner Py. G n nit d, 
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V Was (oh, 2 this Section q; and fr 99 5 17 AK 0 
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roll and enter the continuances, to the difiringas, which, award 3 
of. * ent entered on the. lea roll, hut only '% 
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Work, I ſhall briefly. ſhew. the various modes of. bringing 5 


Actions in the two Courts, recapitulating in part what bas 1580 


been before advanced in the two or three firſt Sections. 
An action is defined differently b different writers: It 4 An non, 

& Nibil aliud quam jus proſequendi youk 
Sagal guad fibi debetun. By L C.J. Coke (Co. t. 285.) 
it is called, A legal demand of one's right. By another 
learned author (3 Black. Com. 116, 11 J.) it is conſidered 26a 
% remedial inſtrument of juſtice, whereby redreſsis _— 

« for any wrong committed, or right withheld.” But, more 
immediately to anſwer our preſent purpoſe, it may not, per- 
:haps, be improperly defiged, « % The ; method proferited by dif- 

1 gent ſtatutes, znd by the rules and yay of the re- 
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bs, 3 6 | Suck 


— 
— he gſeinel (that is, ſent his excuſe for _ 
not appearing), gt excuſe was to be ſent on the day the 


z 7 


ant's Eſonium non reriplatur, and from this exception, fo 


EDV TERMS. den 


Such is the general explanation of the particular days 
_ abovementioned ; but as it may be too conciſe to convey a 
ſufficient idea of their nature and meaning, we will pro- 


AT nar 4: + ̃— 


53 3 993 
I e derivation. Ehn i is | derived from the French WY or exonier, 
5 to excuſe; and is an allegation of an excuſe from one that 


action. 


0 end that no perſon might be ſurpriſed x rejudiced 
by his abſence, provided he had juſt cauſe to 6 excuſed 


1 Booth, 14. 
e of the different) © There were foe kikds of edel: x. D Regie, 
kinds of effoins- being in the king's ſervice. 2. In terram ſariftam, _ 


deniendi, being ſeized with ſudden illneſs or infirmity « on 

VV the way; this laſt was called the common eſſoin. 

Wien allowed. Theſe eſſoins were allowed not only in real, but in 
pbienſouai actions; and all perſons might eſſoin themſelves 

_ Except minors, diſſeiſors, and a few others. 

But there could be no eſſoin on a ſpecial Wein 3 


5 lay v. Earle. 2 Str. 1194. 


and in what ſexved, the firſt day; that is, on the return of the writ 

manner named. hut it was fometimes even allowed on the ſecond or thir 
25 PFF r 6:7 
Sos mode of making, or, as it is term a an 
eſſdin, was in open court, before the juſtices, who ſat 
on that day for the * rpoſe of receiving the eſſdins 
they were made by ſervant of the party effoining, 


efſeniator, - according as the caſe ht be; for bg 
cular eſſoins e by Nee 


But it could not be ad by an attorney for the party; 
3 if he had appeared by attorney, it was ſufficient; and 


3 If, at the firſt ſummons, the common eſſoin de mali 
* thereon. | weitiendi was caſt, it was the ancient practice for the 


| Shed upon His appearing in court, N he 


ceed to give a more got account thereof. And nel | 


is ſummoned, for his not . eee and ein to the 
Theſe effoins, or tene; were allowed by the 1 to 


by any thing that was not owing to his own nero; 


abſent'; ir the Holy Land: 3: Ultra mare, being beyond 
| fea.” 4. De mali . being ill in bed; and 5. De mals 


: the het is not to ſummon but arreſt the party.” SN .. 
| At what time, The time for making the efivia was, as before ob- x 


„or by a nuntius or meſſenger, or à perſon called an 


there could be no eſſoin. Amen v. Fefferſon. 2 Wil. 164. 


FIT the La or — to _— : 
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I 


not required to give any ſecurity, but merely pledged - 


hands. . 


eee by alternately. 5 0 ve 84 20 0 h for In. 8 

2 n rought againſt A. 3 Alis » Reove, name 

eſſoined, and B. appears, and hath- idem dies given him, 8 
Es * future. * oy bis appeara 

: B'3 


* 
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* 


em che gain, ot beo made it, a lawful 3 
roof of the eſſoin on the very day; or that he ſhould. Sa 


find pledges, or make à ſolemn en agement to bring a 
warrant 1» proof of the eſſoin ; that is, the 9 


ſummoned, at a day appointed. Ant attachments iſued 2 Reeve, 1 116 


againſt the efſoniators fanguam ,falſarios, if they failed in 


_ the performance of the engagement they had made for 


their principal. But ſo early as the-reign of Henry III. 


we find this practice diſ uſed; and except in articular 


caſes, of barons and other great perſons, who could 


well command a ſecurity, and 1 697 wage rs the law ſtill 


impoſed the burden of finding pledges, « eſſoniators were 1 Reeve, 406, | 
their faith, to which, credit was always given, that they 
would roduce. their principal at another day, to war- 
rant the eſſoin, and prove it upon his at. 

In the above manner might the tenant or A be How often. 
eſſoined three times ſueceſſively ; and if he did not come . 


— 


at che third day, nor fend an eſſoin, the court awarded wr 15. we? 


that he ſhould appear on another day, in perſon,” or by 

a ſufficient attorney (or reſponſalis, 25. was then called), k 
who would be received ad lucrandum wel perdendum in his 

place. If the party ſummoned, appeared on the fourth What done TY 


day after three effoins, and avowed them all, he was re- 


an uired to prove the truth of them by his own oath and 
at of another, and on the ſame day was to anſwer the 


action; gnd if he did not a 7 on the fourth day, nor Cbnſequenge of 


ſend his attorneys his lan was taken into the king's Ae. 


The low yo ting efloins 3 The her 
them, and by whom, and in what order, for Er. eſoin intricate. 
a particular order alſo in which they were to be caſt, was 


very. intricate. ; and in former. times, when the parties 
were anxious to take every advantage of the Practice, was 
much ſtudied and attended to. 


Great and grievous was the delay. occaſioned by this Delay great, 


practice. In one inſtance, indeed, it was carried to e 
an intolerable length; which. was, where there was an 1 512 1 we. 
eſſoining. mul et vicifſim, or, as it was called, a faurcher 
by gſein : thus, when a precipe was brought againſt two 
or more tenants, and after each had had ane efloin, which 


was by law due to them, they further delayed the de- 


day 


” , | 


. 
” ö — 
8 * > ay 6 no 4 — 2 i o 
F P . ——— : 


ara An 15 3 | 


| ploded, 


effoins may 


. * : 


©pening the 
Eſſoin Day. 


e e As this practice of effoining (chan which there could 
effoining ex- not and, be a ater grievance in judicial proceed - 


mot — it might be thought uſcleſs to ſay more 


. £ 
| courts on the *Uitives to go down to Weſtminſter on the Tffon Day of 
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iy A, b e rene, ined, and A. hath idem die 
ſo far was uſual': but then at the laſt men- 
ohied” thy given, A, is eſſtined a and B. 
and ſo on alternately; this was cal e is, 
to divide, becauſe they divided themſelves in delay of the 
| Heriiditidarit by eflvins and appeatatices interchangeably, 
This cuſtom Fr carried to ſuch youth that in the rei 
of Ew. I. the yg +7 thought 11 r to interpole, 
2 "= 4 f Ea wot drag ets % ; Edw. I. Co 8 
and ; TR. "that ſuch nant all no more 
th, bur, have boi one eſſoin. 


r 


ings) is mary exploded, and the law thereon. become 


upon the ſu piect: . the above being ſufficient both to 
explain the nature and meaning of thoſe days in the 
Terms, called #fin Days, of which fre 2 mention 
Js hereafter made, and to ſhew, in this infkance, (as may 
be found in many others,) the great ſuperiority and libe- 
1 of the modern practice, Or com pact with the 
Ane ent. 


— 8 8 - F 
- * 6 * 
„ RS 4-2. 


Th what cafes . Put although the” prackibe of © Woh is nearly, yet 
ee co it is not , difuſed, In ven actions, eſſojns m nay 
how. 5 bs 


Nil be caſt, w ick arte entered in the office of the C 


. Zu, where alſo the demandant, or plaintiff, 
5 day enter a we veggie 11 * efldin he not made in 


. wo 
B 


4 57 7 Ackion. Res ont v. the Dean and 1 . 7855 
| ESD G. 3. Kal, „ 


beta 10 8 bot a ae > to an . . 


16 „ Where an effvin is caſt, the parties ſhould aſjourn it 
en aneffoin, to a particular day; but if that be not done, nor 
on, MiStion made to quaſh che eſſpin, the plaintiff may ſtill 


4eliver his declaration on the firſt day of the following 


2 Term, but not before, nor will defendant be entitled to 


An imparlanoe. For the defendant is never entitled to 
An imparlance where che * is prevented from de- 
Celaring before che Effoin Exc eſſoin caſt. Note 
. the Girls 4 Leiceſter.” 1 D. & E. 1 e 
It is ob ervable, that agreeable to the old eric 
Loe one f the judges of che refpective cqurts (iN con- 


. fo” — 9 take 
coins, 


Terms, 28 many 28 the 
Efoin Day generally fe, 
i dur Ein Day ts, in. 


- 
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ET m DAE. £ ua 0 
_ n the length of time allowed | 
to appear In a law of one of 
(Echered} Th hehe that "if the 
1 one: e he Ne have one week; 
"cqunities; t eks ; and b for e a 
week. The fame is laid down by 
4 reftrickion not Age go beyond the fourth 8 15 | 
7 ir in An % but if the party were beyond | 
bi weeks gs 5 intimation, Teber! in 


— 
— — 


— 


tht near ” nent with the —.— —— 
Dies 9 22 in Banco, which: paſſed! i in 


in Bans, us entire Mr ont I ber les ; for heivig only's G. 
_,_  redtion tothe juſtices in Bank how to fix! the returns of 
pen they iſſued, in eonſequence of the ##turi 
| . of ſome other wit; we are ſtill uninfoimeS##s to the | 
: — Faule that governed in che return that was te de uffxed to 
, hat writs. en we Know 3 belobtafnell in le 
Bay IU g 5 of the Chancery ry atty'day year. in Whether 
2 . ay returnable” at' the De 2 —— 4 

| ns, o penned them, er; n i more probable; tithe 
=_ Pres of the purchaſer; or whether a certain rule dubäcled in 
| | the Chanc ery· uſſice on this: he! we (are not able to 
9 ee collect. Bus when the ori zinal was once returned in 
eee b. the rule for makipg! Treturnof proe NT 
4 por chat „ preſeribed 


— — — ne — r * 


—. 
* 
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| TE Nag Ah 4 tv 8 ew 11 

Tue uncertainty 2 5 _ 2 —. „of regulating the 1 = 
of the ancient „ tits, mee e e nd the 

„  _ | ct Lok ot 8 hog kb, an and be others, 
: dtn Black. Comm: vol. Achat ice returns of 
pxizinal writs" * wer e eee e the Nat. 

5 e 1 nes e ſtatute of Dia, Cm, 

in 4 oneous; fince that ſtatute has nothing to 


„ 4 with me fes f the bighal rity but only detties the 

8 23 of the future proceſs, ſohuded upon ſuch original 
1 2 r the original ork. it Dias e pn returne 

| Returns regy 190 the ſtatute of 11 n Bans, other | 

— ne, 1 + have been made 1 "to Th nity af the 

7 ; 1 icular e Ritutes of f Car. 1. 

atf ig the" returns'© NEE. 
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| — hereafter more/at large of « e 
the teſte and return of writs, it may be ſufficient at pre- 9 — ugg 
ſent to add a few general obſervations on the ſabjeft. fled... 
= In every Term e are ſtated days, called days in Dies in Banco, + 
"bank, Dies. in Banco, upon ſome of. which all original What. 
-writs muſt: be made returnable z the therefore called | 
the General Returns of that Term! They are at the General Re- 
diſtance of about a week from each other, and have OT. 5 
ference to ſome Saint- day or feſtival, near which they | + 
wth fall. Theſe returns are frequently inſerted in the alm. 
of the nacks, and may be ſeen in the table hereto „ 


down But it is to be obſerved, that only original writs, and ſuch 
ed in other writs as are grounded upon them, are to be made 
Sire _ returnable on theſe general. return days; and as, in many | 


- caſts, it is now uſual not to ſue by original, but by bill rr 3 
ls of | eee of privilege, as will be preſentiy ſhe wn, —A 


are other return days, called particular return days, on Particular R.. 
"the | — which all other writs, except _— or thoſe founded | . 


n them, may be returned. 1 
| 5 + Theſe particular returns may be ar on any tay in Do” 
hs Ter. except Sundays, and a few other days, called 


d to 

the 

ks i Dies non Furidici (for which ſee po poll, ; they _- 
in 

to 

in 


2 


* particular duy in the proceſs, bear reference to 
the general return' day — preceding and are 
* therefore to be made returnable off a day r’ ii. 

As for inſtance, The general returns of Michaelmas 3 

. ert ere on Me werber of: All Youls, on the morrow uſed. 

Is Saint gers ber. — on. Now if che plaintiff i 
2 origipal writ out o ncery, or by any writ ounded 
RE - 8 ſuch writ muſt be e on the. 
2 e of All Souls, or one of theſe: general return' or 
"agreeable tothe time when it was ſued out. But if he 
. Hue by bill, on whey of privilege; he muſt make-ig 
| qgeturnable on ſome pafficular: day, of tay certain; ab 0 
3 roy y; or Tueſday," or Wedneſday,' next after the mo 
5 of All Souls, or after the ge . Saint Martini 
wy this like, as the'caſe may bee. . 
Indeed, a general return day ma hs. ade A . 
return day, and proceſs, by bill, &c. be returnable there- 
dn; as thus: On Tagaay, che morrom of All Souls,“ 
(by mentioning the day of the week,) which may lane. 

- TOE 2 ER 3 
e rule of ma proceſs returnable, ac- 
FSording to the e e , upon general or — 

- _ Feturn 7s WIE OTE e S r 
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Win ers The writs which mut be eee 00 ene 


* ook „ og 
 tuinable in both 1 41, „ 1 wt 
courts on gene. 41 c. 5. ag | 

apias, and other 


© ad pluries, grounded upon writs ifuin Four of. ls. 

_ originals: Chee, and grounded 4 original writs out 

all writs ſubſequent thereto to of Chancery, For which rea- 

the outlawry. Writs ht ſon, the write-in this _ "4-4 

8 quare en: et forthe nan bes. Fae & 355 

"ad exgieyden rrrorer, upon with peers! ram 

; of e the en mon progęis, 14 2 112 

„ DR Rn | Plean,or oth er inferior courts; _ .. bein Sing 1 

. _ writs of ias ad Jatisfacien- on original writ gt ö Chane —_ 
3 5 aum, fieri facigs, and other ju- Fill be kee hereafter.” t 


Aci writs, a judgment it ig otherwiſe in proceedings 


RON Writs/ Dz De Retorno by, or againſt, the officers of 

 babendo Capiak. in Withernam, re peer 95 A evechnany or - 
and all other writs and pro- bilh, 3% OI EY 

| ceſs grounded upon au . „ ß th 

Feoerdari facias loquela audita FFF 

8 3j ot; ere es 2 bo 1s” + BH 
7 Je „ accedas ad rim, (= oo, oo 
pies / "laicus, and! ever other e ee ee OY 

; writ out © Ch: ncery,” 975 1 2 pg 0 | huts, + 2 5 ; 5: hog [ 


InB-R N. B. In the Kitg Bench, wheve ; qnad 

be — — returnable on A | general return d 2 . 
eee . 2 * ubicunque,” as ti is called; * inſtesd of Pi 

| SN, ing it returnable on that day ; at 1e it ſhouldfay, 
. 2wherefaever we. then be in England; as ff n = 
. marrow: Bk _ Faroe — 5 For 
| - court is remo with t at his pleaſure. But 
dn the Cimman 8 it is er vi and the writs 
made returnabie before the king's guſt cs ue Me 
that court being fixed by Magna £ not * 
moveable without previous notice 17 | agreeable 1 
K Edw. 3. c. 4 1:'{ Intredui3ion; See: 1.3 


25 


eaſt between the ige and return. . 
Formerly it was neceſſary that there, ſhauld be 15 days 
between the'teſte and return of all wits in BY Hos tha 
the cauſe, even of the writs: in execution, if the. aQion 
had been commenced by original... But as that occalioned 
great delay, it was enadted by 13 Car, 2. ſt. 2. C. 2. $6- 


| -and:dlſo-in all intents, after zun ifie-thercin. joined, 
or any judgment obtained, Kanter: of the courts, hexe 

_ need; not be 15.days.hetween. the teſte and return of any 
it of vemre faciar, hah. . * or, di ring. On. | 


* a, 
4 " 1 * ” 
| * 7 4 2 Y 5 
* 
1 » , 8 


In all original W there ould be Gen are. | 


that in all actions of deli, and all other gerfonal ien i 
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„ fa. or ca, ſe. Nor ſhall the want thereof be aſſigned | 


Tor error; But this ſtatute does not extend to any os. /a, 
' whereon à writ” of exigent after judgment is to 


awarded, nor to any a. 28 e defendant in order | 


to make bail liable. ; 


The writs which muh be 4 wrbnanble, on aer. 


Hy e ee certain Tn Teams, ut; FT 
In B. R. | 


2 | In 8. 22 
All bills of Middleſex, Jati- Au; writs of attachment, had 


21 alias capias, pluries ca- writs ſubſequent thereto, and 


, and all other writs, wben writs grounded 2 filed 


the the origin procegding was by againſt attornies, and ſuch of- 
bill; alſo habeas corpus ſuper -ficers of the court, as are en- 
cepi corpus; bab. corp. ad titled to the privilege of the 


faciead. et recipiend. and all court; as alſo againſt members 


other 8 s thereupon, of the houſe oli commons, and 


both n 5 in - writs of habeas corpora, and 


ment... the proceedings thereon. 


ee de rotwins may be made, as before ob- 
ferved, even on the effoin 1 or general returns, by 
6 e the particular day of the week, and ſo making 

return on a day certain. But if the effoin Happens on 


2 Sunday, the writ e be rety on 1 next : 


$24 wh... 
: 


after, Ke. 2 64 N 


macious 1 not a The 85 cg in caſe of 
defendant's tos, or- of W . will be ſhewn 


i ed o% the work. i” 4 6 . 
Ae CE) Di 6 pon i | 


There are certain days in the Terms, cles Di . 


* e on which care muſt be taken that no writ 
de made returnable. Such is the Feaſt of the r 1rac 
in Hilary Term, Aſcenſon Day in Eaſter Term, aud 

Fei ef St. John , the Baptift, if it happen in 


NOIR (unlelF it be che firlt DEW _— . 0 


% 


able on general 
return days, if 
not Sunday, 


5 e / DIES/NON- nine! ber. I 


* * after Tri inity Sunday, ſor then it. is made Dir 
Fee, by ſtat. 32 H. Seren vis tri 


Writs if return . Writs Sans on any of thoſe days would . 


| * | So that if a writ be geturnable, on a. Dies nur j 1 
: on which it cannot A* y be executed, it ſhall not be 


| dur the next day, but ĩs void; and if it be executed, | 
"+ and a writ. of error brought on He roceedings, they 
8 e 55 mall be ler aſide. Harvey v Broad, 6 Mod. 148. 190. 
. f Ae is Dies non Juridicus. Davy v. Saler. 6 Mad. 
252. 


ard of any judicial proceſs upon a 80 unday * 
ir W. Jon. 156. So the entry of any judgment 
upon record. Ib. So if judgment be given upon a Sun- 


i i The 3 : 
may not be done void. 10 
on . 


._ in an inferior court. Hage v. Faucet." Cro. Eliz. 227. 


- 


— 


So the return of à writ by the ſheriff. Laune . 


Brood. 6 Mod. 148. 196. 
How the courts And the courts will take notice of this miſtake, though 


Vill notice that jt does not appear upon' the record, but OY are: only | 


Gays. told of i It, ore tenus. Ib. 3-210 


and attend to For: the almanack is part of. the: law * the as 5 


the Almanack, 6 Mod. 41. And the court muſt take judicial notice of 


the ee, eee on ieee. Dow | 


„en e ee '& Rom Hrs 
Ko proceſsex-. By the ſtat. 29 Car. 2. c. 4 if any perſon. 8 
77855 Sun- execute procels, Warrant, order, judgment, or decree, on 
„ Sunday, (except for treaſon, felony, or hreach of the 


ks >) it ſhall be void to all e as if done without 
BENE - Procels,or warrant... | 
: + Norarreft made. For an arreſt therefore on © Sunday, falſe imprifon- 
RR "FP Hes, Will on V. Tueler. Sal. 78. 1 
| ut the. perf on arreſted muſk reſort to his gs. fo 


7 


| 8 . 35 . the court will not, mn motion. discharge him. WW. 


5 "ſon v. Guttery. 


What iether. : Before the ſtat, 29 Car. 5s all minifteriat 5 upon 4a 


| > nn he's Sunday, ere lawful, though not judicial” ones; as an 


„„ ey by an officer. upon, Pere bet 5 caſe. 9 Co. . 


2 Cro. 280. Pitt v. Weblay. 2 Bul. 72. 


3 "But taking a perſon in execution. Godb: 280, 
—_ it 5 air cafe. A perſon may now 7” len in execution 


hy . on any day but Sunday. 

What criminal By the: above — of wages 2. ee of .proveſs, 
8 al- warrant; &c. in caſes ire en, fn, ror , breach Nil 

8 bene is allowed. 

\ Execution of © Within this exception, exertion. of. a. 3 of ry 
n : peace for good behaviour, is lawful. © 

e - ,viGalgoy, T. Raye: — But beſoxe the ſtatute, it was 
* atherwiſe. . W — Car. 602. Re 

4 - 


”Y > ens os i. Aa” _ 


. Geena _pirs Now Tuntbe “.“  & 


v/ 


If a defendant, arreſted on a Saturday, eſcapes, he may A retaking on 


be retaken upon the Sunday, for that is not an execution an eſcape. | 
of proceſs, but a continuance of the former me | z 
ment. Jacub v. Dalloau. G Mad. 231. | 


But not if the eſcape be voluntary. Featherſlonhaugh, Eſcape muſt be 
. Bar. 353. Whigs v. e. 5 D. & E. 25. wrongful. 

o a perſon may be taken upon an warrant on Eſcape warant 
dat day. Parker v. Sir W. Moore. 6 M MT executed. 


A perſon may be arreſted on Sunday on Td Lord An arreſt on the | 


| Chancellor's warrant, on an order of commitment for —— Wo : 


contempt, for he is conſidered as in caſtody ' from the 
. of making the order; and the warrant is directed to | 
aoler, and is in the nature of an eſcape warrant. 
Ay 55. ex parte Whitchurch, 
Oh that day a perſon may ſurrender voluntarily Ib. 
Proceſs on an indictment and attachment or a con- Proceſs on in- 
tempt, may be ſerved.” Ib. - _ diltmentor at- 
A man may be taken on an attachment for non: per. 2 


A volun Ly 
£4 ny" | 


A proclamation upon ſummons: may be matle, accord- deren. 5 
ing to the ſtatute 31 Eliz. 3. Anon. 5 Mod, 449. * —— 
A citation out of the Spiritual Counf'may be publiſhed Citation out of 


at tlis door of the church, according to the . of the rea 10 * 


court, though it cannot be ſerved upon the perſon. Semb. 
5 Mod. 450. Alanſon v. Brookbank.” Carth. 5. 


80 Hue and Cry may be als RIOT f eg mali n. vennd Cry : 


© Godb. 280. 

And if the Hundred refuse to make it, they ſhall de 
| Punithed for the neglect. Ib. 5 
On the 2gth' May, Reſtovition Day, buſineſs is not Reſtoration | 
uſually done, and only one judge, in general, attends; 8 
but buſineſs may be done on that day, and in Eaſt. ) G. 3. yy, 
it being the laft common paper day, the one judge went 
through the paper, otherwiſe the parties could not have 
had their r judgments within that Term. 4 Bur. 2089. And 


in Eaſter Term 1797, it happened to be the laſt 7 of 


Term, and buſineſs was done as uſual. 2 

Dies non Furidici are only accounted ſo with reſpect 10 _ 
uch matters as muſt be tranſacted in court, but not as 
to buſineſs that may be done out of court, or even at 


2 Judge's Chamber. Thus bail above . be put in on 


* 


u Dies non Furidicus. Baddely v. Adams. 5 D & E. 170. 


1 


formance of in award. Ib. The eee = 


So if the Rule to plead; &c. expire on a Dixs xo, de- £ 


fendant is bound to plead on that day. Herein therefore 
they differ from Sundays. The reaſon is, becauſe Sun- 
day is no day of buſineſs for the ſake of the decent ob- 
ne of the Sabbath, but on other Dies non Jy 
the offices are woos. Me fire v. Britten, 2 . * 616. 


„ dora arren sie 
OO 
* 85 09 Of we Origin of the Practice of proſecyr- 
ET ing and defending by Attorney. | 


00 Of the Watrant of Attorney to proſeciit 
12 29 * and defend. | 
(c) Of the Memorandum of Minute 85 the 
Warrant. e 
(5) Of the Clerkſkij Na aries,” | g 
) of their Admi jon and Practice! 55 
) Of taking out their Certificates. 
() Of alk. and taxing their Bills. 
AM General Rules and n . ä 
8 5 err ee is 
The ancient FORMERI ons were . 40d defends | 
f 2 ed by the / plaintiff and defendant in petſon; they em- 
in 3 ſelves appeared in court to make and plead to the's c large, 
vb demand, which was the object of the ſuit ; nor was it 
_ *| allowable (except in particular caſes) to appoint an attor- 


. 


— 
* Fo 


© / © = ney. The modern practice is otherwiſe; attornies are 
ä now generally allowed; actions are, for the moſt part, | 
og conducted by them on behalf of the parties; and it would a 


eee n as ſingular for a perſon (not bei an 
attorney) 8 defend his jw ſuit ; tho ou | 
any one is ſtill at liberty ſo to do, there being no law, 
however cuſtom may be, to the contrary. See La Grue 
gui tam v. Penhy. 2 H. Blac. 600. where it was lamty | 
done. | 


"Suck e difovence between: Ne tens and. ancient 
Paddle, may at firſt appear not a little remarkable; and 
may be deemed neither uſeleſs nor unſatisfactory, 

to explain the origin and reaſon of the preſent 
| pronaling practice of appointing attornies; how they 

were, and {till ought to be, appointed what i is neceſſaryx 
for them to do as — of ſuch appointment, and to 
3 and e een at Tae 
7 ; 0 
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b _ . * of the Sed 2 bo Lord. Coke, The partes fors 
that ſuirs-might not increaſe and multiply, cunt lites potius inen oy apponees 
reftringentle ſunt quam lamandæ, both plaintiff and defend- | 
ant, or dematidant and tenant, in all actions, whether 
real, perſbnal, or mixed, appeared in fegen, as well in 
courts of record, as not of record, by reaſon whereof, he 
allds, there were but fer ſuit: 1 Inſt. 128. 2 Inſt. 2439 
But the king, by his prerogative, might haye authorized Unleſs the king, 
either party to appoint an attorney, which was done by a by wit or let- 
cettain ſpecial warrant, called a dedimus botgſlatem ＋˙o—̃̃ 7 
tornato faciendo ; and if the judges refuſed. to admit ſuch torney. 
JH by his attorney, the writ de aftornato recipienda was 
fued out to compel them ſo to do. F. N. B. 59. 367. 
In patticular caſes, alſo, the Juſtices might ſuffer a 
deputy, or agent,” to-proſecute or defend the ſuit for the 
parties concerned; but this deputy was not called atterna- | 
tus, or an attorney; but a #e/ponſalir. The latter differed neon 4 
from the former, both in the mode of appointment, and difference be- 
in che extent of authority. The artornatur, or attorney, tween them and 
was appointed by virtue of the king's warrant or writ z Attornies. 
and that, inſtantly upon, or (if for the plaintiff) even be- | 
fote, the commencement of the ſuit. The re/on/alis was 
appointed by the juſtices in open court, not until the ſuit 
. wvas'commenced, and the party had appeared, for it was 
neceſſary that the perſon appointing ſuch reſponſalit, ſhould | 
be preſent, and make the appointment before the Jullices 
in open court. 1 Reeve, 169. 
Again, the artornatut, or attorne „miglit! be appointed 
with a" general authority to act 7 the party in other 
ſuits and matters; but the reſponſalis was confined to the 
particular cauſe then pending. It is clear, therefore, that 
the — Uno and reſponſalis were very diltin& in their 
| Natures; although it is too common an error to confound 
them, and to make them ſynonimous. 
| Lord Coke, however, endeavours: to guard tis dee, 
ugainſt this miſtake. It appears, ſays he, in Glanvitle's 
time, that the juſtices admitted the parties per re/pon/alerm 
loca fus ad lucrandum vel perdendum, verum eportet cum «fe , 
"*PRESENTEM' in curia qui reſpon/alem ita in lacu ſuo ponit. 
Et nta DIFFERENTIAM inter e & altornatum. | 
2 Taſt dere 1 Inſt. 128. | CCC 
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S or ATTORNIES. 


attornies 
1200 cave 
pPaſſeq, authorizing perſons, in certain caſes, to a 
' _ attorniesz which act has, for the moſt part, been 


EDS 


and defending by attorney, and as gi 
liberty of appointing an va el 0b. G 255 
| 2 Inſt. 378. 2 myth 
But this was clearly not — caſe TE by ſubſequent 
| ſtatutes, 7R: 2. C. 14. and 15 H. 6. c. 7. this privilege wa 


further extended to other perſons mentioned therein; and 
it was not until even the 29 Eliz. c. 5. that the liberty of 


4 appearing wy attorney was extended anne 
e n. & 

It ſeems, however, at bende Spec namely, 

Ws 2 the 13 Edw. 1. it became the practice to proſecute and 


ſeon ſet in the place of another; accordingly, the language 
„ _ the warrant is“ Talis loco : ſub ponit  talem attorna- 
tm.uum. By the ſtatutes thus authorizing: the rotating 
N | of « attornies, with a general gower, the ' reſponſalss hee 
of no further uſe. 


8 The conſe. © The natural confequeuce & this general ;zatredattion 7 


e their of attornies was, their rapid increaſe, nen with 2 
introduction. multiplication f ſuits. | 


When the ſtatutes, fays Lord Coke, gave way to ap- | 


. pear. by attorney, it is not credible how, with attornies 
and their multiplication, ſuits in law, for the moſt part 


_ unneceſſary, and for 'trifling cauſes, (when the parties 


themſelves might fit quiet at home, )-increaſ ſed and multi- 
plied. So dangerous, and ſuch ill ſucceſs have ever had 
the breach of the maxims and ancient rules of the en. 
mon law. 2 Inſt. 249, 
Such, indeed, were the 1 inconveniences founk to reſult 


* eg 0 from this rapid increaſe of attornies, that the legiſlature, : 


at different times, - interfered; and, by an act of parlia- 
ment paſſed in the 33 H. 6. we find their number in Nor- 


folk, Suffolk, and Norwich actually limiced, A to. wa in 


9 55 Norfolk, fix in Suffolk, and two in Norwich. 


At preſent, however, the number oſ attornies is un . 


3 
bo may now limited; and any perſon may ap * one to proſecute or 
hem an at- . defend a+ ſuit for him, except ſu 

: a fancy, coverture, or the like, are not — to have 


ſuſñicient . to 3 ſuch an e 8 


* © L (0 
. dare ger But rs rigour of the ends po 


to the perſonal appearance of the parties to a ſuit, 
more generally gradually abated; and 10 early as the 13 Edw. I. an cf 


; wo IT upon as the foundation of the prevailing practice of ing © 
* 33 


defend ſuits by attoriy ; that is to ſay, by a deputy or 
agent; an attorney, ſtrictly defined, meaning only a per- 
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uch as, by reaſon of in- 
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5 4orformal, method of : appointing (+ morn omni 


ching remained, r eee . e 


TAS or carrying en of » ſuits Eng 
hou there prior conſent. (YT 1 fr Diet; ben; 


ſubſected to the penalty of 40s. he had not: his warfant 


1 — r times were appointed vor the filing of thaſe 
2 and panalties inflited on default thergofs: 111 


wol file his warrant 'the fame berm in which handy. tied. 22 
elaren, and dhe defendant's attorney the ſamt term in _— 


(0 is liable do: the forfeiture of 10. * 


N 


nis ny 


This evidently ſhews, that originally there was a - 


5 
5 ——— — — ̃ — — ꝶ́— Eä—ä—y— 


indeed, outzht ſtill to be obſerved. Foy v4 21 but. 
This 1 10 to _ i IN of | EBV 


EEE Ns 9 2 


00 Th be wu ear pot = 
0 deten a | 


When the legilature allowed | any-ptrſon, at hisdifer- 
tion, 10 proſecute, or 8 band plead by page ET 


or defended by any one, but the appointing — 
ey ſor che conducting thereof which appointment was rn 
by a certain Written ee orizing ſuch ga of attorney 
perſon, ag an attorney, to cute or defend the ſaid e * | 
Hitter and on the behalf of ny good * _ | 
warrant unqueſtionably anſwered many good pur- 10 ul 5 
7 — the court, it was evidende of the Authority of Ein 
— Soon to the attorney it Was a voubtier ef Ou 
and of itſelf a retainer hy: üs client: 
in general, it ws a bexieficial-check. ts 


That che Jegiſlature Was aware uf the uſe hn lauert of fg 


ane of | theſe: Warrants, clearly 'appeark: by;a-ſtatite olo 
early ab the 18 Hen. 46. 0. 9. daes by ture fo 


S the 
3 


— 


ecard in all ſuits wh procdfs uf m,,““ 
der 0 ane term in e de 


yy 10 noe) 10 yh gon od coll; Arian es 
8 8 Pom deen dies ade Shs eg 
8. e. 30. ſ. 2.18 Eliz. c. A. Land- Run. 0. 16. 


By the zaſt af che above Katutes, the plai attorney Wen 6 


which he appears and for veglecting ſo to-doy the * For "a cnn 4 = 


But, although ſuch neglect ſubjefts We attorney to a por 
penalty, yet, with teſpact to the validiey of the;proceed- not 
ings, it 4s ſuſficient/ i the warrant be filed any tim pu- 
denn lite, (i. et) before 1 5 
1 Wil. 181. Or even aſter judg b int; 6 E 
* v. Badurdb. 2 Keb. 1 99. 

E 8 K 


— | 
C 
3 

* 


Want ions 1 Bur dye ſtatute of Jeofails, 18 Eliz, e. 14. the want 
rant, when of a Warrant is aided after verdict; though, in caſe of 
| judgment by N Pry Kill mene o 4 Ann. 


C. 16. ook Ted ee ALAS Qs. 6 NR 1 $38 4 


* 


The practice of The practice, eee not ooly of filing, but even of 


alles, moſt part, diſuſed. 
3 mere arol rainer is 3 ſufficient. But 
would be bet haps-it' might be better, and fafer; if the old pradiice in in 
* 5 | 2 rol ect were mote ſtrictiy attended to, and greater 
oled by attornies in procuring a proper authority 
. -before they proceed for, even if a forged power of at- 
torneynbe impoſod upon them, they are reſponſible for 
„ eee te aug ung they may dd under it, however innocently. 
de . biaVThelef in the cafe of Robin and Eaton, 1 D. & E. 59. 
wert , one Davis, having procured a forged power of attorney, 
2 went id Hodgſon, and commiſſioned him to bring an 
. tough action in C. B agaimſt Eaton, at the ſuit of Robſon. He 


eee 0 


3 Ps lid ſo, perfectly innocent of the fraud; and 2 
bow Sang the action being in plaintiff's: name, and 


cautious.  oretordxlige William Hodgſon was 3 put by wn by 

. 18; the moue into court; on t 
| iran 75 over to eben who ee after 
Rh ant oh, "bis ich by wie phintifFthimſelf 
3 to n Korean Far e Per Lord Mansfield. Thetc 
. enn be no doubt upon this caſe. The attorneyx who truſt- 
ed to the wrrant of attorney, is liable; dad Davis, iwho 
committed theforgery, is liable to him agment 4 

ep  +plaintiſf;+ 03 de ot ores oma) 93 olgubigns gr 

So mould the This ſhews, alſo, the neceſſity of caution on the 
parties ao. vof the: defendant himſelf and thät ir is always: adviſe- 
4 able to be fatisſied; hat che action. is, in fact brought 
| | vat the inſtance of the real plaintiffz for, 2 the 
attorney; in the above caſe; had not beęn à reſponſible 
e ned perſon, 3 the defendant, muſt have.ſubwitred to the 


, * 2 5 20.8 7 15 1 
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* fu . Either taken or filed vecond by e (friftly ſpeak- 

| bh however, by the Law: ſtill i in foroe chey ou tto be,) 

t, by a late ſtatute, ſubje every ſuch w] 

duty; attornies are now en joined to file arent, 

or minute of fuch warrant of attorney at the particular 

times; and in the manner mentioned therein as-will be 
5 ee myo the - FOr av 1 


l 084 > 1 qt; +. Xi 
7 
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by taking theſe warrants- ny auer, is at this day, for the 


warrants ma ay be{at this day, 


” Mc foot 
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> Ras on oe. 
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| immediately retained | 


| court, be added to a ſuit " 


© Sec. U. 15 


(C) Memorandum, or Minute of the Warrant, 9 2 | 
- proſecute or defend. T2 1 
uy th af 0. 3. e. 80. f. 1. every warrant given to 268.3. _— 


any attorney to commence, carry on, or defend any ſuit Every warrant. | 
ee the cauſe of ation ſhall be above 408. ſhall be fanp. 


charged. with a ſtamp, duty of 28. 6d. TOP 
And in order (as the act expreſſes it) to make ſuitable mag atto! 
proviſions for the payment of this duty, it is, by ſect. 13. Þ . 
enacted, That no attorney ſhall ſue out any writ or pro, (Carve? — 
ceſs, or commence or proſecute, or ſhall defend any ampt warrant 
ſuit, or appear for any defendant in any action, (for r | 
eQation of any gain, fee, or reward,) by virtue 
of any: warrant or authority whatſoever, whether verbal 15 
or written, unleſs ſuch attorney ſhall have delivered a 
memerandum or minute, to. the proper officer, or his 
deputy thereby , appointed to receive the ſame, VT 
ſtamped with 'a 28. 6d. ſtamp, of fuch warrant of au. 
thority containing the names of the reſpective parties to ; 
e*ſuit, the TY in Which the ſame ſhall be com- 
menced, and alſo the name of the attorney or 4 agent 
proſecute, carry on, or defend | 
the ſame (agreeable to the form therein, and hereinaſter 
eſcribed) ; which memorandum is to be entered, or filed e 
of record, as hereinafter mentioned. * 
By ſec. 15. the proper officers, to whom the attornies to the officers* 
are to deliver theſe ſtamped memorandums, and by whom 3 
they are to be + filed, are on the # mw of the plaintiff's firſt to apply in 
attorney, the clerk, or perſon who ſigns the writ, or firſt tbe proſecuting | 


proceſs, and on the part of the defendant's attorney, the . * 
clerk, or officer who files the bail, or enters the appear- £ 
_ ance for defendant; ; and if bail be put in before a 1 


then the memorandum is to be delivered to the Judge" 8 


elerk before whom ſuch bail is An in. 


S. 21. If plaintiff file common bail, or enter an xo ſuch memo- 


appearance for defendant according to the ſtatute, he wandum on ap- 


may do ſo without entering, or filing of record, any yrs en Parry 


W 4 7 or minute for the defendant. ing to ſtatute. 
But no attorney ſhall, after ſuch appearance entered, Except further 


the ſtatute, carry on any further proceedi proctedings | 
according to atute, carry y further proceedings arm ry we 


for ſuch defendant, until the memorandum, of minute of fendant. 
the warrant, duly ſtamped, be delivered to the oper „ 0; 


officer. 8. 22. 8 
8. 24. If a new defendant, b y-any rule or Ser of the Ifancw defend- 


* action be commenced, ant mene 


NO dum nocetlirys + 


6 


or rrenvits | % 


pee or. 
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. 


8. 
——— — Is 


— — 
— — — . 
EEE IR ——— 
5 


: b a 
Pat anories 1 tub ray the attorney, not co 


* . or | ATTORNIBS. . teh. l 


. no new ä or minute is neceſſury BRO the 
-  "ſhing but of proceſs againſt ſuch defendant. ' 


; eee 8. 19. If any defendant, before appearance, mal 
neceſſary _ confeſs any action, or ume judgment by default, a me- 
| babe morandum or minute of ſuch cognovit or. warrant of 

* 1 8 Zr attorney, mult be delivered. to the proper « officer, 3 Previous 


Judgment by 
to ORG. up judgment. 

ant thereof 8. 17. Any omiſhen, or defect i in the entering, 

Dn, filing of the eee or minute, does not vi TAs th 


to the ad, is 
abject to a penalty of ; 1. 
Officers not fil. 8. 15. And if the reſpective clerks, or offers, who 
ing ſame, forfeit reccive the memoranduins or minutes, do. not .purki fue the 
8 in the ſtatute, they are hable to. A penalty 


> - . ofgol. 

This duty not to of 5 20. None of theſe duties to be charged by the. at- 
be charged by torney to his client z nor inſerted, under any prtene, 
Atoms. the attorney's bill. 


E: 


But agents may 8. 21. But a rents may ch them | to the ttornies 
charge them to who immediately employ Lare . Big 
Form one The form of the memorandum, or minute ta ſue or 


memorandum defend, to be entered in the reſpective courts, or filed of 
or minute. record, as Rs in the ſchedule to. the above aQ, i is 


as follows : 3 
| For Phu In the court of i ITT the name of che 
d e court in which the «prongs are to be 2 55 in 


; PL B. plainti' ed 
A 2 an agent t to the e ated retaine ed, 


Of Hi qt 


bs 


1 . or filed of . 


f. 
e e pane. 
r 


e . 3 ben we 
e n the court 27 80 in th 5 
court as before) 5 2 ae f 


MIdadleſex to wit. I. K. is 1 defend E. T. 
: 2s his SE at * ws 


: 1 | : e * 8 
; > 3 5 a ay.” 


| 5 As the 18 n this | 4 of 


Foe defendant, . The like Nn for the SIPS 6.8 BY ney ( 005 11 


neee ae. ew we 


„ osten 1 arrows res. 


If by an agent, add, 

0 * n ey. M M. agent.” 

e or filed of record 1 Wr of 
in the year of the reign of ih 


wo TONES name). 
N: B. Theſe bt are printed, and may be had at the 
ſtationers, or of the officers to whom they are to be de- 
pry and ad generally keep ſome by them, for which 
aid 28. 7 
83 The laſt worde, 4 Entered, &c." are written, or 
filled up by the officer whoſe duty it is to receive the 
memorndum,fand file the ſame z ſo that the former part 


Af ls neceflary to be” written or filled up by the 1 8 | 


(b of the pm. of Attornies, 


4 ifs 2 f 
bebo forty worn ed, and inrolled as b the id To be exa - 
| at jequi * ? » 7 mined. 


Of the affidavit 
' Every perſon ſo bound muſt, within three months of the I 


next after the date of every ſuch contract, caiiſe an affi- 


_ davit to be made, and ev 4 of the actual execu- 


tion of every ſuch contract by the attorney and the per- 
ſon fo bound; and in every ſuch affidavit ſhall be ſpeci- 


fied the names of every ſuch attorney and of every per- 


ſon ſo bound, and their places of abode reſpectively, to- 


gether with the day of the date of ſuch contract; and 


every ſach affidavit ſhall be filed within the time afore- 
ſaid, in the court where the attorney to whom ſuch per- 
ſon is bound hath been inrolled with the reſpective of- 


ficer of ſuch court, (in K. B. the chief clerk of the court,” 


or hig deputy; and i in C. B. the chief clerk of the war- 
rants of that court, or his Jeputy,) who thall mark and 
ſign a memorandum or mark of the day of filing ſuch 


affidavit at the, back or at the bottom Wen 2 2 15 75 
ae 8 


1 NX. B. 


. 


7 continue 3 
the ſervice. 


„ - - OF. ATTORNIES. cos. I. (D) 


N. B. As the filing of the affidavit within time is 


_ ſometimes omitted, an indemnity bill often n en- 
ing the time and curing the neglece. | 
| 5 the articles of cler rkſhip, certain duties are to be 
pain ach eyes to the premiums given, viz. 6d. in the 
pound fo . 15 or under, and 18. in the pound if above 
+ FP  '$9k which duty is to be paid by the maſter, 8 Ann. 
| ., 9« . . o be paid within the time mentioned in 
ſ. 36. of 8 Ann. In cafe the duty be not regularly 
paid by the maſter, the clerk may pay it, and make the 
maſter reimburſe it, together with a penalty as men- 
tioned in 18 G. 2. c. 2a. f. 24, 25. 20 G. 2. c. 45. and 
25 8 
Of the * 4 But over and above theſe duties, there is by 34 G. 3. 
aut. Ce. 14. 3 ſtamp duty impoſed of 160]. for every contract 
| to ſerve as a clerk, in order to his admiſſion as àn attor- 


0 } 


ney in any court at Weſtminſter; and 50 l. in order to 


bis admiſſion in court of great ſeſſions, or other court of | 
record. 
of inrollingand The the ſo Babes muſt . iurolled or re- 


* 


regiſtering the giſtered with the proper officer of the court, together 


n . with an affidavit of the time of the execution of ſuch con- 


tract, within. fix months after execution, or the ſervice 


ſhall. only commence from the time of ſuch. inrolment. 
8. 2. 2 9 


Ofthe affidavit Every ak previous to his admiſſion, muſt. make af. 


5 3 fida vit of the payment of ſuch duty, and the ſum paid in 
$i BY reſpect thereof; and ſhall inſert the name and place of 
2: x. ꝰ abode of the perſon, &c. with whom ſuch contract was 
won entered into, the time of execution thereof, and of inrol- 

| ling or regiſtering the ſame, S. 3. 
One payment One payment of the duty entitles an attorney to be 


© ſufficient; admitted to all the courts; nor is any new duty required 


from the ſame clerk, + by reaſon of any ſubſequent con- 


tract with any other maſter, on the event of the former 

. dying, leaving off practice, or the like. S. 4— 8. 
and if two Contracts, &c. to be ſtamped before ingroſſed; but if 
parts, only one of two parts, one part only need be ſtamped, and the 
Of op her: may be ſtamped by commiſſioners, any time after the 
: execution, on ſufficient Pot of ſuch duty having been 
How ſervice to Every clerk muſt, during, on tle time and REY of 
be under the ſervice to be ſpecified 3 in ſuch contract, continue, and be 


ee cen prop bebneſ by. ſuch attorney, or his agent, in the 
95 yr fineſs, PIO or ps 4 inint of an e , 


18. l. * 2 
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(D) Sb. II OF/ATTORNIES: | : 2 


under ſuch articles, for a longer time than one year of his mag gers his 
clerkſhip; and any ſervice to an agent beyond that time 379 W N 
ſhall not be deemed good ſervice.* R. K. B. Trinitt 
Term 31 Geo. 3. . a ee ee Ate 3 
If any ſuch attorney, to whom any clerk. is ſo bound, How in caſe of 
ſhall happen to die before the expiration of ſuch term, ee aer mm 22 
or ſhall diſcontinue, or leave off his practice; or if ſuch bust Ae 05 
contract ſhall, by mutual conſent. of the parties, be can- e 
celled; or in caſe ſuch clerk ſhall be legally diſcharged by „ 
any rule or order of the court wherein ſuch attorney ſhall | | 
practiſe, before the expiration of ſuch term; and ſuch 
clerk ſhall, in any of the ſaid caſes, be bound by another 
contraQt in writing ta. ſerve, and ſhall accordingly ſerre 
as clerk to any other ſuch practiſing attorney, during the 
reſidue of the ſaid term of five. years, ſuch ſervice hall an 
be deemed good and effectual, ſo as an affidavit be, duly |, 
made and filed of the execution of ſuch ſecond con- 1 
tract, within the time and in like manner as before di- e e 
rected concerning ſuch original contract. 22 G. 2. c. 46. „ 


. . 9. . 2 $3544 1 r etl 3 
No attorney retained or employed as a writer or clerk. No attomeß, 
by any other attorney ſhall, during the time of ſuch em- employed as* © ** 
ploy, take or have any clerk under articles; and no ſer- ee wa nag 
vice to any ſuch attorney, during the time that ſuch. at- take a cl:rk. - 
. torney ſhall be ſo employed by any other attorney, ſhall e Me 
"i " deemed good ſervice, R. K. B. Trinity Term 3 


4 ; 7 2", $128 4Þ LE: F £ * 
8 8 B ß £4, e e e e ** 0 
— . E) Of the Admiſſion of Attornies. . 
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z ; e )%CCCCVVVFCTFVTCVVCCCT e , ; | 
e Every clerk, before he is admitted, muſt cauſe an affi- Of the admiffen 
d davit of himſelf, or ſuch attorney or ſolicitor to whom he ferne. - 
r 


was bound, to be duly made and filed, that he hath ac- 

| tually and really. ſerved and been employed. by. ſuch. . 
prackiſing attorney to whom he was bound, or his agent, 

f during the ſaid whole term of five years, according to the 

. 8 and meaning of this act, 22 G. 2. c, 46. 
> i SO); bo ou „ N „Ä Ä Ä W» 9 tot Pare 7. hogs tang wi RN 
1 Every perſon intending to apply for his admiſſion as an Of ie notice 
attorney ſhall, for the ſpace of one full term previous to 1 before 
; the term in which. ſuch perſon. ſhall ſo apply,,.cauſ his 1 


4 <-> 
* 22 
+ 
„ u 
* 22 n 
£ 1 * 
* 


nn 


* 72 ; 7 
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name and place of abode, and alſo the name and place of 
abode of the attorney to whom he ſhall have been articled, 

| written in legible characters, to be affixed on the outſide 
£ of the Court of King's Bench, in ſuch. place as public ., - 

p e | 4 e mon 


2 


„ mn MIAA cob. ＋ U 


endete uſually fitedy and alſo to be entered in a book, 
+ one for that 8 at each of the 1 * chambers of 
ke Bench. R. K Trinity Term 
„ E 3 K. K. Trinity Term 33 G- 1 
KO Ofthe * No perſon to be permitted to act as an attorney. unleſs 
i SIE eee he fakes- the bath preſerihed by the aQ;and en 
N We inrolled, 2 G. 2. c. 23. f. 1, 5 

The judges are to examine into the fitneſs ah Caps 
eie of perſong applying. to be admitted; and if deemed 
duly — to adminiſter the oath, and gauſe him to 
” be admitted, and his name to be inrolled, and his admiſ-- 
„ written. on parchment, and ſigned: by a judge. to be 
| delivered to him 2 G. 2. c. 23. f. 27 
ally ' No/perſon to act who ig not admitted agreeable to; the 
X aboye ſtatute, on penalty of 561:3 and the ſame penalty for 
g. ſuffering an other perſon. not duly” adnirged 1 40 praftile- 
in his name: 22 G. 2, c . 12. 

No attorney to have more than two clerks at one time, 

_ who ſhall become bound by contract in en to ſerve 
him as clerks. 2 G. 2. c. 23. f. 15. 

If any ſworn attorney ſhall act as agent ſor any perſon | 
Bs =D not duly qualified, or permit his name to be uſed, 'know- | 
attarne Ix ing n erſon not to be qualified, he ſhall, on a ſum- 
| qualifie = mary ap lieation to the court, be ſtruck off che roll, and 
5 for ever afterwards be diſabled to practiſe; and the court 
* 3 may commit him for any Lien not erose ding A f. | 
2 3 22 G. 2. c. 46. f. 11 | 

An attorney, of one court, with. the n in writing. 4 
"Ggned by an attorney of another court, may ſue out writs 
We. of and proceedin actions in ſuch other court in che name of 
by 97 Anne f ſuch attorney. 2 G. 2. c. 23. ſ. 10. | 
588 court. Any perſon ſuing out any writ, or commencing, pro- 
dog mien by. | ſecuting, or defending any action for gain, fee, or reward, . 
Ing admitted. without being admitted and inrolled, ſhall forfeit gg 0 a 

/ erſon proſecuting 2G. 2. g. 23. f. 24. 
Rule of court hen af attorney is admitted, if he reſide in Lönden 5 
cee we or Weſtmin ſter, or within ten mies thereof, he muſt 
names, & in enter in 2 book, kept at the Maſter's office in King's 
an Beneh Walks, (in alphabetical order,) his name and place 
TFoeper goes. pf bode; or ſome other proper place within the cities of 
London or Weſtminſter, where he may be ſerved with 

n ſummonſes, orders, and rules; and ſervice of 

of rules, c, at that place, with any perſon reſi- 
. Joni ſheve,, or belonging thereto, ſhall be deemed fuffi- 
dient — erſonal ſervice be requiſite); and if any at- 

torney hall ec hi waſh &c in and book, * * 

53 


their admiſſion, inrolment, or regiſter, for which a duty 


one month, or more, after ſuch attorney ſhall have de- dl. 5 


| proper hand of ſuch attorney. 2 G. 2. c. 23. f. 23. 
part thereof in amount or value, ſhall. have been tramſacted, 


then depending in the court touching the ſame); and if 


taxation, no action ſhall be rede are or proſecuted 
| he Hh pr gc af the * "4 


_ eie or copy of any ſummons, a. 
for for him? in Maſter's office, ſhall mel nes WIEN ar. 
vice. enn der Ba 555 et: 
(5 Of taking « out the Gertifioass+: tics WW} 
Attornies muſt alſo take out aunually.a' certificate of af een, 


of 51.-is to be paid if reſident in London or Weſtminſter, 
Southwark, St. Pancras, or St. Mary-le-Bon, or within the 


bills; and 3 I. if elſewhere, 25 G. 3.6. 80. 


To obtain which, he muſt deliver in to the proper of- hon obtained, 


- ficer of ſome one of the courts a note of his name and re- 


ſidence, who arg to certify the ſame, ſec. 4. and iſſue cer - „ 
titcates, Which are to be renewed ten days before their 4% 26 te 
expiration: Attornies reſiding 40 days. in the year in 
London, &c. are to be deemed reſident there and ſubject. „ " | 
to the 51. duty. | 
If any perſon acts without ſuch certificate, or delivers. Poles ration 

in a falſe name or l of abode, he i Wegrs the penalty. of ing n 

ol. , 7X + a Ws: | ; 
; Perſons haying taken out S in the» | AY 
name of any other perſon with his conſent, provided ſuck 


other perſon has taken out ee oo not We. 


; an ys . 


(oh ot delivering and taxi Antiriics Bills: 1 (05 1 


No attorney {hall - com ice or maintain any action Mido 1 | 
for the recovery of any * Kc. until the expiratioh of — 2 — 4 1 


livered unto the party to be charged there with, or left when vilt to 
for him ar his dwelling · houſe, or laſt place of abode, a bill be Grd 
of ſuch fees, &c.; which bill ſhall be ſubſeribed with the 7 


Upon application to any of the judges of the court in IN tobs 
which the buſineſs contained in 2 bill, or the greateſt l? 


the ſaid bill is to be referred to the proper ollicer of the 
court to be taxed and ſettled (alchiogh no action ſhall be 


the attorney or party. chargeable, having due notice, ne- 
glect to attend ſuch taxation, the ſaid officer may pio- 
ceed to tax the bill ex parte (pending which reference and 


8 
„ 


" | 
or /ATTORNIES: Ch, 1. (e) 


2 attorney what is found des, heſhall be liable to an 
attachment or action at the election of the attorney; and 

if on ſuch taxation it appears that the attorney has been 
overpaid, he muſt refund/ the ſurplus, or be liable to an 
ET. or ae at the election of the . 2 G. 2. 
e 2 23. 

The fad reſpeQive courts are vutlictized' to as e 
coſts of ſuch taxation to be paid by the parties according 
to the event of the taxation of the bill; (i. e.) if the bill 
taxed be leſs by a fixth. part than the bill delivered, then 
the attorney is to pay the coſts of the taxation; but if it 
© ſhall not be leſs, the court, in their diſcretion, ſhall charge 
the attorney or client in regard to the reaſonableneſs or 

unteaſonableneſs of ſuch bill. 2 G. 2. c. 23. f. 2 = 

But by the 12 G. 2. c. 13. f. 6. the above a e 

to not extend to qa dill os Leun aue T0000 one e e wa 
another attorney. . 


- ie 


ny, a) General Obſervations relating to  Artornies. 15 


in The courts are very ſtrict in enforcing obedience to the 
various acts of parliament abovementioned, particularly 
reſpecting the articles, and the time and manner of ſerv- 
ing under them previous to admiſſion; inſomuch that 
caſes have ſometimes ariſen where attornies have been 
ſtruck off the roll many years after their admiſſion, upon 
; ſome defect being diſcovered and ſworn to in the ſervice 
of their clerh; ſhip, or the like ; and although in ſome in- 
ſtances the courts have thought them very hard caſes, yet 
they have declared it to be out of their power to exerciſe 
any diſcretion, but that 1 were bound wy ** un 
e Woes letter af the 8 t. 17 f 
I Mis caution cannot be 1 8 attended * . | 
There are however caſes to be found which may be 
cited as exceptions to the general rule; but they are at 
bett but exceptions, depending wholly on their own fpe- 
- cial circumtſtarices. Such are Fietcher's caſe, Blac. 734. 1 
and Carter's caſe, Blac. 957. | 
If an attorney be admitted fraudulently, with the collu- 
fon of the maſter, he will not only be {truck off the roll, 
but the maſter will alſo be ſubject. to an attachment, | 
Hill and Hargrave. Blac. 991. Raga tis 
If a premium be given with a clerk, and. the maſter - 
ſoon after dies, or fo buſineſs much decreaſes, or any 
other cauſe ariſes why in juſtice part of the premium 
ee be pi CN ara will gry 4 


1 
2 
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A 
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ſecondary, who is immediately under the chief elerk, w 


'in the. court, t 


. 
* 


866.03 or ATTORNIES. 1 8 1 
| the matter to: the maſter, for him to confider hat is = 


proper to be refunded 3 Anon. 1 Barn. 33 1. 2 Barn; 227. 
or a. court; of N will interfen. Neuen v. — 


1 Ver. 400. 64 
. By a rule of court, Mich. 165 4, in bat cot no per- of 


hout rule of court, order of judge and per Sarge, 
ſon wit out rule of court, order of judge and prot ere 


tary, and notice to the adverſe party, or his attorney, may 


change or ſhift his attorney; and ſuch attorney newly- | 


coming in, to take notice, at his peri}, of, the rules 


vhereunto the former attorney was liable had he con- 


tinued. Kay v. De Mattos. , Blac. 1 323. bee, | 
Raoriſon. Doug. 216. N 
«The court will not ſuffer. the party to change bis 1. 
torney without firſt | paying the former een his bill. 
42 Mod. 440. 8 Mod, 306. Cry 
All attornies now enter their own pleadings, and pay Adi for. EP 
for their entries, and other fees of office, . upon doing the merly practiſed 
act whereupon the fee accrues due; but formerly, N : clerks in court 


the ſuperior of the clerks in court; and from thence. he 55 | , 
tained the denomination of maſter, which is now adopted Miſter of K. 3. 
by the court; and the clerks in court were the agents of — 
the attornies at large, as is now the practice of the plea | 
fide of the court of Exchequer, and were accuſtomed at 


certain periods of time, after every term, to account 


with the ſecondary ; which explains the meaning of ſeve 


ral rules of court, as Eaſt. 15 Car. 2. Rule 3. Trin. 


20 Car. 2. and others which are now Sede Rules 


and Ord. K. B. N, 0: 5 


Before an ou can be e by an attorney ths: Of the addon 


the fees, the act of 2 G. 2. c. 23. muſt be ſtrictly com E % 
| plied with. The bill muſt be /z with his client for at rn 
| leaſt a month. Where the plaintiff; ſhewed his bill to Hou bill to be 


defendant, though he acknowledged the debt, ſaid he firſt delivered. 
could not pay it, and did not, know what to do with the 
bill; upon which plaintiff took it back. It was held not 


| ſufficient | har v. Maſon. 1 H. Blac. 290. 


If any part of an attorney y's bill be for x50 Sable SO RAITR ; 
he 


ill muſt be delivered accordingly. bill be for buſi- 
2 G. 2. as, “drawing and engroſſing an affidavit of debt, 3 = 


in order to hold party to bail, paid for ſwearing,” & c. 


5 ak the affidavit was never filed, and no writ taken . 
out. Winter v. Payne. 6 D & E. 5 45. 


So, although cy whole of the bill be babe Seat 1 ; 


at the . Seſſions. Ex parte Williams. 4D. 4 E. kg I 


496. Clarke v. Donovan. 6 D. & E. 694-. 
But if the whole bill be for comeyancing it is not. OR We 


5 | Vithin the ſtatute Hiller v. James. r 0g. 1 


Nor- 


"FOENTES. rut! 6 


Bill for ageney, ies hb u Mu bor agency within 'the ſtatute, as it falls 
vow Have to within the clauſt of 12 G. 2. c. 13. f. 6. but it hath 
* been tlie practice of the courts to refer bills for agency 
buſineſs to be taxed; not indeed under the authority 
[a of the above acte, but under the general j juriſdiftion 
5 of the court, and the ſtat. 3. Jac. 1. e. 7. 866 the caſey” 
k in note to Hooper v. Ti Doug. 199 
But no bill need Although, on motion, ſuch” bills may be ety yet 
web wg to maintain an action upon them, it is not neceſſary to der 
pRion. | _ any bill, agreeable to 2 G. 2 - 
By the 12 G. 2. c. 13. f. 6. it bald ſeem a8 ir bon 
— muſt be attornies when the debt was contracted; 
— it is ſufficient” if they are ſo when the action is 
i it. Ford v. Maxwell. ' 2 H. Black. 589. 


| . | FED delivering er an attorney s bill has been delivered” A möttk⸗ 


* ther he can get firſt diſbarred, and then be 


33 = x be and no application has been made to have it taxed, the 


defendant will not be permitted to queſtion the reafori-. 
ableneſs of the items before a jury. erer v. Frith, 
| aud Homer v. Till. Doug. 198. 

Attornies no: An attorney is not liable to be ſued in the court 4 


: — 38 e conſeience for Middlefex.” ili tfhire v. Lloyd. Doug. 381. 


Barriſter not ad- A barriſter cannot be admitted an attorney. : Kita? 
admitted' * 


Au parte Cole. Doug. 114. 


3 i Attornies under Attornies are immediately under the enter ung core 


e CR_C e ES — — — 
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rection of the courts; they are liable to be proceeded 5 
againſt, and . in a ſummary way, either by at- 
tachment, or by having their names ſtruck — the 98 | 
| for an die! Sa of which they may be gu 
| A cos ocher hand, the courts are ever ready to nel, them them 
he 3 1 pen when they are deſerving of it. | 
10 weir les. Thus, they are peculiarly abc ure with reſpect to their 
lien on all deeds aud papers in their hands, and judg- 
ments recovered by their clients, which are rendered 
ſubject to their bill of coſts; ſo that if the money come 
do bis hands, he may rethin to the amdufnt of his bill. 
To what it eX- He may ſtop it in rranfri if he can lay hold of it. If he 
ne e pply to the court, the will prevent its being paid over | 
. Alle demand is ſatisfied 5 nay, he may give notice to 
due "defendant not to pay i bis Jim be dle geg; id 
payment by deferidant; after ſuch notice, would be in his 
on Wrong and he would be Hable to pay over 2811 -4 | 
4-2 Attorney, the amount of his Ben 5 ah v. 
TP TIRE Ip 2: 8. Read v. Dußper. 6 D. & E. 361. 5 
artet may” But, if the "plaintiff compromiſe the debt and colts: 


compromiſe be. Vith defendant} 'or defendant pays the Tame to plaintiff 


fore notice from 


attorneFe * | ; wr", pln an PRO IVE bon? airy he of hi hen, is 


Fe Dad. | 
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a Sac. II. OF ATTORNIES. 1 oY 
has been obtained, pps + to rid. of that judgment, pes "I e 
rſt ſatjs : As. if ment againſt. B. 
| ae ie las a Naben e bali moves $74 off 
his jud ment aga |.A.,'s n. of coſts, court 
| will » - 'permit i Ewe Fi Fa xt £8 * 151 1K. 


: We '. Randle V. Fu ler. 6 D. & E 23 e 7 


"of C. B.; who hold chat the attorney — ſuchi&hen tn C. B. c. 
as is ſubject to the equitable claims of. the patties in the friqcd. 
cauſe 3 and therefore, as the principal can only in equity 


iſtand in a * fityation and if no balatice be due; 1 pos 


EN have it paid over to im, not- — 


e 


— 


So when the adverſe party, whom a3 judgment Lien-on jade 
the court will 5 r Ea applies, that his =. 


bil” 9 Attorney. Mitchell v. 0 


mmerſley and Laſbley. N. 2H. Blac Ce i 41. 2 140 

And this lien of attorney on the coſts and damages In K. B. a g 
covered is, in K. R., held to be a general: Ben, wälleut hen. 
any ſuch reſtriction as ſeems to be impoſed; in the court 


recover the balance due to him, the attorney ought not to EFT 


852. CALLE ve go claim on the ground of alienz.and - - _ | 
other ins h the attorney's client is inſolvent, and has by doe 
eans of paying the bill Sch v. Node and 


bog | Be. 4, Nunes v.Modighavi. Jbide 1147. 
— Bay: v. | 


Davis. 2 H. Blac. 3 and Dennie v. Elliott 13 
And, another. 2 H. Blac. 587. 4 * I: 
/ So:that upon this point the two courts differ 1 a Wherein courty h 


| praies, and ſeems eich geh be a preſent fixed in cer 4 


| 

| 

ſeveral opinions. i; 
An attorney has ina une levied by the ſheriff, Lien extends to | 6 
under an execution on a judgment recovered by his en, pe, 


g the. ſheriff has had notice from the party 
againſt whom the execution iſſued, to retain the money 
in his 5 and that the court would 'be moved Mandi fer i 


v. 3 3 D. 175. a 
For further 3 on Nis hi = A apt the, vi- 
ges of attornies in fuing and being fi 255 | 
# . by and . a. in the 12 = d 
$ wo 


* EY 55 a 


2 I 4 $4 5 5 4 ; 2 a N A f : : 8 7 4 3 
. en an iy . e bir a By A 5 1 5 ooh 
ITE ; : 884 by 8 a, 70 « 11 725 "ES... + 
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| three Weeks and two Days, and bath four Returns. 

Wet begins on the th of. November, if not Sunday, otherwiſe 
a 7th, and ends on the 28th of November, if not Sunday, 
otherwiſe the 2 | 

„„ C«! oe 43d — — the E. in Day of this Term. 1 
es. ä regulation of chis erm, o le Ratutes 16 Cn. 

| a 24.2 2. C. 48. 

1 0 her xchequer opens ight days daa full Term v the 


* 
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: N 17 F273 2:09 5141 Tat Fee * 
2 | BY ORIGINAL: RN. er ATTACHMENT or Ful. 
nne 2115 „  LEGE, BILL, Se. N We 


* Any dapin. e ee ee ee 1. eee 
_ plaintiff wiſhes 4% Onthe Merrow fan Min. . 9 — er t 


1 8 days of Sain 3 7 after 8 days of Saint 
| cept S So 5: Jn! 4008 0 * thun. 0 20170 Do Jn next or 
FF + coding mer mace 2 9 oo e rp ein of Sar 


1 1 


| | If a laticat or bill of / Nd thereon be mae returnable in this 
at | Term Sw 1 Martin's day, which may be done, it muſt be 


Fs te % Tu Feaſt of St. Martin., i the 
e > on 2 4 4 25 Pal of St. Martin prese 2 
eee | HILARY T ane an 


Contains three Weeks, and hath e 
a the 2 zd January, if not Sunday, otherwiſe the 8 
and 12th of February, if not Sunday, otherwiſe the 1h. 


Tpbe 20th of January is the Ehn day of this Term. 

In the Exchequer, it begins Os Says bene tlſe fall Term 
in e courts. 5 whe 28 15 175 

ber ORIGINAL... ur ATTACHMENT, BILL, G. 
" is to 8 days of Sane T. 55 On. hnens her 3'dayx of Lalge 


0 In xg days of St; Hil ary bs . 0 ) next after x5 days of Saint 

3: or gr Morrow of the Paritca- 3. On { eg after the Morrow or 
Purifi 

| 4 In day ofthe range + On) next der d days of th 


— ; Wii mat not be yay we returngbly on; the 24 ay of Fe- 
Bibs. en 


"FASTER TERM |. i. 4- 

. Contains three Weeks and fix Days, and hath five W 
It begins the Wedneſday fortnight * b and ends 
9 © * before . ö The 


a? * * 
+ * : 
* 8 1 
* 7 
7 * 
5 
2 27 
4 
* 


| "Wedn 


day, is the Effoim:Day 10 5 | 
le —— it begins four days before ful Terminihe 


TABLE Or TERMS, xc. | 


| The: Sunday next preceding the Wedneſday fonaight * 
Eaſter Day, i is the Eſoin Day of this Term, which, falling on a 
Sunday, is held on the Monday. 

In the Exchequer, it _ eight days before. full Term in 
the other courts. 


Ir ORIGINAL: a Sk vr ATTACHMENT, DEL, G. 
* in 1 e W PL next after 15 days. of 
4 in wes (hiker on ext ater 3 works rom 
: the day of Eaſter, +, 
| 3. In x month (o) of aſter. | | 3: On () vert after one 


from the da of Euſber. » ; 
tn th iy On 735 zer 5 works bes 
| | of Eaſter. 


we? th 


o- Morro of the Ann. 5. - On () net tr th e 


Bt 7 2% £5 
ws malt not. be, x ge returaable en Aue Dy in hn 
e aan non. uridicus bole nie Bend A ce 


res ee TRINITY — ehe si de ek is 


0 ars ee twenty Days, and hath four Rat 


hip ns the Friday after Trinity Sunday, and ends to 155 | 
begin forwight aſter it begins, unleſs hat day 
be the 24th of Jane, and then — the day followi Font 
The Monday next preceding the Friday ales ods Sun- 
of this Term. 8 b 


beck here Fe e ** vide. Statutes 55 H, 3. #2. 
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PRE wy”; — vr ATEACHMENT, — 
1. On the Morrow of che Holy Tri- 

| e Ke of the fei Trinity” | 

4% BAU 1 | b i ; 

— In 25 Jays of the Holy Trinity. . yo 28 1 her 15 days of the 

oly ty 
410 weeks aftetbthie- Holy Tu. 4 On. (In . 3 weeks of the 
Ar Ha Trinity. | 


muſt not t be made retu eee | ide 

* hay” "Day, J iF it falls in this Term, unleſs it Tong be the 

Friday next after Trinity 3 Hou keys may by. "Rag. 

ki den l Tem ** 1 R % 4. * 21 
. is an 

N. B Upon ark Tore Term (except Sundays, «od ſuch as are 


| 755 Dies ee which are ſpecified in the above Table) 


—_ may be made returnable, If eriginal writ, or;fpanded 


on ſuch, then on one of the general Return Days: if by bill, at- 
e 2 


t, or the like, then on a harticular day in the week im- 
mediately referring to the laſt general Return Day, in manner 
above · mentioned. But ſee ante, Sec. I. (C). 


1 ur R. a exe. Rerurnn, it is uſual to fay after Faſtery and not 
5 courts. 


Alte other Returns are the ſame in both 
5 


eat) CHAPTER. . 


An te, Cote Action are batlable, wk if the 
Conſequence of arrefting Perſons not liable to be 
erred, — their Remety and Pegs. 1 


E 


4 4 ; | FEN an action i is about to be 3 the fl 


thing. necefſary to be conſidered is, whether it be 


;Sailable or not; that is to ſay, whether the caſe :be:fuch 


| 5 to authorize the plaintiff to arreſt the defendant and 
him in cuſtody, unleſs he finds good and' ſufficient 


— which are called Jpecial bail; or whether the de- 


fendant is only to be ſerved wi th pom, requiring him 
to appear in court to the plain charge, on, a certain 
day. mentioned therein, and-which is afterwards effected 


ma his. entering an appearance if the ſuit be in the Com- 


mon Pleas, or if in the Kin 's Bench, his putting in 
What e | * 
he importance of this 'previo us inquiry muſt be ob- 


0 vious : Not only the firſt proceedings in the cauſe are 


R it; * it is often of the greateſt moment to 
ow. whet 


the party can be arreſted, as well from the 


advantages which in —— of emergency ariſe therefro 


12 
* FA ED 


Hs 1 2 The Nears ofthe che — 


ere h 7% Hl api om te a 
lo te brougbt. e 
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size. UI. The particular Greg, which 
ma render the | 5 * een fo: 


the general Rule. 
n w. The -Conſequence , g Perfons 
8 not liable to be arreſted, * . 
wen, r 2208 * . Kb 


q pt 7 1 - Wh a 3 
ed FP © „ ic Ht as, aeÞ * 8 — * ? . 8 - a = p 


as alf to avoid a which 1 . from 


done to his perſon or 8 


Seer J. | 
The Nature ft the Cauſe of Aion, and its oe. 


Ae rioxs are either Lena, real, or . 


Perſonal actions are ſuch whereby a man may ETSY Different kinds 


firſt; a debt, or 2 duty, or damages in lieu thereof ol actions per- 
or, ſecondly, a atisfaction in damages for ſome nor, 5 


Keal actions, which toncern real property only, are . 
fich whereby a man claims title to any lands or tene- 
ments, rents, commons, or other hereditaments, in fee-- 
ſimple, fee-tail, or for term of life. But theſe are no 


much difuſed, firice a more expeditious method of trying OR. 1 


titles hath been introduced by other actions; perſonal and 

mixed. | 

Mixed ans: are ſuits n of the nature of . Mixed; 

other two, wherein ſome real property is demanded, and 

alſo perſonal datnages for a wrong ſuſtained, 48 CY 

ment and waſte. 3 Black. Com: 117, 118. | f 
Under theſe thtee heads may every ſpecies of remedy, This;vojume 

by ſuit or action in the courts of common law, be com- relates only "= 

priſed; but it is to the firſt of theſe, namely, to perſonal. 

actions only, that the preſent volume of this work relates: 


' Now Pr e are either er contratts ot er de- Pelveat aQiond - 
lit. ex contractu ; 


That is, they are founded. euer upon che bieach- of r nde | 
ſome contract, expreſs or implied, or upon the cm, N | 
fon of ſome treſpaſs, tort, or fraud. ; 

Actions ariſing ex contractu are; for the molt pare; 
brought for the recovery, either of ſome debt or ſum of 
money due, or of damages for the eee of 


me agreement ox Covenant. As 
Actions ariſing ex delifls are always brought for the 


48" * 8 


fecove of 33 proportionate to the injury Rey. „ Over af a 
by reaſon bf the commiſſion. of "_ Rr 190 tort, of 
fraud. 


We will 500 or proceed td Dewi in what coſts the Jefends | 
aut may be arreſted, and held to bail i in each of _ me 
fonal actions, when it i is, 5 

) For a Debt ot Sum of Money ae. 

(B) For Damages e 

(00) For a Penalty forfeited. 4 eee 

"Yor I. D . On 


ate 


7 


84k. 1 "ACTIONS ARE BATLABLE © 33 
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> 
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[4 
\ a — 
1 
. 


2 . 8 3 # 
The criterion is 
the amount; 


(D) On a Judgment recovered. . 
(E) On a penal Statute. „% b 
(F) A ſecond Action for the ſame Cauſe pend- 

ing the firſt, or otherwiſe. 5 
(8) An Action removed from an inferior Court. 


$3) Where the Action is for a Debt, or Demand 
JJV 
When an action is brought for the recovery of any 
debt, or money due, the amaunt of ſuch debt, or demand, 
is the guide to ſhew whether ſuch. action be bailable, or 


- not 


And by the 12 G. i. c. 29. the debt, or cauſe of 
action, muſt amount to en pounds, to entitle the plain- 
tiff to arreſt the defendant, and hold him to ſpecial bail. 
[This ſtatute was explained and amended by 5 G. 2. 


c. 27.3 extended to the edurt of Great Seſſions in Wales 


by 6 G. 2. c. 14. ; made pexpetual by 21 G. 2. c. 3. and 
extended to all inferior courts by 19 G. 3. c. 70.1 
N. B. This is the general rule; but there are ſome 


exceptions, which are mentioned hereafter, where the 


debt muſt be a ſtill greater ſum, in order to hold the de- 


fendant to ſpecial bail. (For which fee pg, Sxc. III.) 


K 10l., bail of 


Wherever, therefore, an action is brought for any 
debt, or money due, amounting to 10l. whether it be an 
debt, ajumplit, or covenant, ſpecial bail is 


of courſe. —_- 


it is ſufficient; 


<a 


as in trover. 


\ 


Nut ſometimes 
in trover,.tho? 
for 10l. com- 

mon bail only. 


5 defendant amount to more than 10l., 


© But if the cauſe But it is obſervable, that the above-mentioned ſtatute 
| of action is 10l. 


does not merely ſay, that the debt, but the caw/e:of action, 
muſt amount to rol.; fo. that in fome caſes, where the 


ation is not for the recovery of any actual debt, or ſum 


of money, yet if the cauſe of action really amounts to 10l., 
defendant may be held to ſpecial bail. 


Thus in treuer, if the value of the goods converted by 
| plaintiff may ar- 
reſt him, and hold him to ſpecial bail, and this without 
any judge's order. Caitlin v. Cathn; 1 Wil. 23. 8. C. 
Stra. 1192. Emerſon've Hawkins, 1 Wil. 335. Lumley 
v. Quarree, Ray. 767. Bangley vl Titcombe, 6 Mod. 14. 

But the court, under particular circumſtances, will 
ſometimes diſcharge a defendant in an action of trover 
en common bail; as where it appeared that the de- 
fendant was a cuſtom- houſe officer, and that there was 


reaſon- 


only neceſſary that the cauſe of action ſhall amount 


mn See. I ACTIONS ARE BAILABLE. 


| a; reaſonable ground for his ſeizing th 
| were ſince depoſited in the king's 3 and that 
he had uſed due diligence in proceeding toward a con- 


demnation in the Exchequer; the Court, upon affida- 


e goods, whick 


vit to this effect, ordered common bail to be accepted. 


Barker v. Ghalk, 2 Blac. Rep. 1018. Ae. v. * 


kins, 1 Wil. 335. Say. 53. 8. C. contra. 
Moreover, by the ſame ſtatute 12 G. 1. c. 29. it is not 


rol. but further, the plaintiff muſt poſitively fawvear th 
the cauſe of 2 Aion is to that amount, in order to arreſt” 
defendant, and hold him to ſpecial bail. 

Which affidavit muſt be be 8 to che nature 
of the caſe, with a certain degree of preciſion and for- 


mality. Vide oft, chap. 4. ſec. 1. 
In all caſes, therefore, where the plaintiff « cannot po- | 


There muſt he 


e 
* | 


which muſt 4 
poſitivs. 


;vely ſwear that the cauſe of action amounts to 101. it 


is a ſure criterion that ſpecial bail cannot, as a matter of 
courſe, be required. 


"Amt this coach, of che auiguat_ of te debt; us be v 
without any evaſion ; ſo that, where there are mutual 


dealings and accounts between the parties, it is not ſuf- 
ficient for plaintiff. to ſwear to the ſum due upon one 


fide only, without regarding the other ſide of the ac- 


count. But the balance is the point in queſtion, and 


ſhould be the extent Ne to. Bur. _ 1205 T ur- 


W caſs, 


0 00 Where the actin is * Damages lia : 


4. 


ER all PART founded either ex centrality; or er delifts 


where the object is the recovery of damages, either for 


the non-petformance. of any promiſe or covenant, or for 


misfeaſance or negligence, or, for the commiſſion of any 
_ treſpaſs or tort, ſuch as actions on the caſe; covenant, 
treſpaſs vi & armis, ſlander, and the like, which da- 


mages are wnliquidated, and muſt be apportioned to 


the extent of the injury ſuſtained at the diſcretion of a 
Jurys the defendant cannot be arreſted and held to bail; 


AQtions on TY 
cafe, treſpaſs | 
vi & armis, 


e & c. 


uſe plaintiff cannot poſitively ſwear that the cauſe of ES 


action amounts to 101, 3. as it is not ſufficient for the af 


fidavit to be grounded ny. yon: ow own denen | 


fancy, or caprice. 
But although plaintiff cannot, in fach caſes, arreſt 
deer Eng and * him * ſpecial bail 28 a matter of 


ee courſe, 


In ſome caſes, 
a judge's order 
may be obtained 


to hold defend. 


— 


ane tw peck 
—__ 


| W's WHAT CASES. teck. . (By 
3 yet it is in the diſcretion of che court, or any 
judge, to make a rule or order, authorizing him ſo to 


do, if the cage of action be attended with aggravated | 
circumſtances, or it is apparent that the damages will 


opon good cauſe exceed 10l. This, however, is only done. where good- 


Men. 
\ : 

6: 55 5 
5 3 51 
amount bail to 
be taken. 
Thus for ſcan. 


- 


For meſne 
Ats. 1225 


or if defendant 


is about to quit 
The kingdom. 
Formerly in ac- 


tions on agree- 


ments without 


any penalty. 


Plaintiff fwore 
to the damage 
at-his di 


1 


But _— 


T 


A general rule. 


cauſe'is ſhewn, and upon an affidavit of facts. Roberts 


V. Slingoby, Sid. 307. Lev? 39. Brownl. 91. Chetwoin v. 


Fe tuner, Sid. 18 3. * 

In ſuch cafes, it is ſpecified by the rule or coder, at the 
diſcretion. of the court or judge, the amount for which 
bail is to be taken. 

Thus, on motion and order; plaintiff may have ſpe- 
cial 'bait for ſcan. mag. Zarl of Stamford v. 'Gordet, 
T. Ray. 74. Marquis of Dorchefter's 4 4 2 * 21 5. 
Cbetwin v. Fenner, Sid. 183. | 

- Bo by judge's order, in an action for crim. con. Had. 
derwerk v. Catmur, Bar. 61. 13 

80 for meſne profits after a recovery in jofiident. : 
Hunt v. Hudſon, Bar. 85. In which caſe, if an order be 
made, the recognizance is uſually bn in two . Va- 


lue, but that is diſcretionary. 76 7 


Zo for any violent or cruel aſſault. 

80 alſo, in certain caſes, where the defendant is about 
to quit the kingdom. © 

| Formerly, indeed, where che Aon Landei . in 


| damages, and thoſe damages were unliquidated, as in 


actions for the non- perſormance of any written agreement, 
where no penalty, or fixed ſum, was agreed to be paid in 

Caſe of ſuch non- performance, if the plaintiff choſe to 
ſwear poſitively that the damage ſuſtained by him a- 
mounted to 10l. he might hold defendant to bail; nor 


Would the court. on motion, interfere; for they held 
that the plaintiff, 5 the act of parliament, was the” 


proper perſon to ſwear to bis damages. Cook and others 
v. Sankey, Bar. 65. Fleetwood v. Poictier, Bar. 4 

But à different doctrine was afterwards holden in the 
. of Reynoldſon v. Blades, Bar. 108. wherein the court 
ſaid, that the above caſes were not to be re _ 
laid down this general rule: 

Where damages can be yoduerd 1 toa certainty, as in 
covenant for payment of money, or where a tenant co- - 
venants with his landlord to pay a certain ſum for every 

acre of land he ploughs up, or the like, plaintiff. is en- 


titled to bail; otherwiſe not, eſpecially - withour' judge's 


order previous. For it is not reaſonable, that defend- 


9 ___ be ketd to bail of ſuch dannen as plaintiff 


3 : fancies 
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performance of any agreement. 


f which damage is to be aſcertained by plaintiff's oath. 


4 


37 
108. %%% C  r 


O mee, ute ene an « , e 


The caſe, of Reynoldſon and Blader, above cited, ſeemp Upon a written 

only to apply where no penalty or forfeiture is men- emenk. 

tioned in the agreement for the breach thereof; but 

where ſuch penalty is inſerted, the parties, by their own au 

ſpecific agreement, have aſcertained the damage in caſe. — 

of non · performance, and defendant may be held to bail | 
Thus bail was allowed on an agreement in writing td 

deliver goods, or forfeit 1ool,, in an action for the pe- | 

nalty.  Kettleby v. Woodcock, Bar. 866. 

Zo in cqvenant, where there is a penalty for the non- On a cenant. 


" 


But, in all ſuch caſes, bail ſhould only be taken for a To what, 


amount bail 


ſum proportionate to the damage ſuſtained, by reaſon of (1,449 be taken 


the breach of the agreement or condition; the meaſure in ſuch caſes; 


The Court, however, will not interfere on motion, 


| ſhould the plaintiff hold defendant to bail for the whole 2 4 


L though. the real debt, or damage, be un- 

er 10. * 41 Fl Wor tos Hit int e | a 
But in the caſe of Kirk v. Strickland, Do. 449. where In one caſe they 
the penalty was 5ol., and the real debt only. 31., and de- 4d inteftere, 


Tendant was held to bail for the penalty; on motion for 


him to be diſcharged on common bail, the Court ſaid, the 


conduct of plaintiff was altogether unjuſtifiable, and that 


he was liable to an action. That in the caſe of a. bond, 
jor the performance of a promiſe of marriage, and in 
ome other inſtances, the,-penalty is the real debt; but 
jn other, caſeg, the bail could . taken fox the ſum 
to which the plaintiff would be entitled in damages fon 
the breach of the condition; and although it had been 
their uniform practice not to go into the merits upou 
ſuch a motion, but to take the matter as it ſtood upgy 
e affidavit to hold to balls eh they granted the rule, 
dechring that they were perſuaded plaintiff would not 


venture ta ſhew cauſe againſt it. | 


Although in a later caſe, of Wiler v. Dent, Hil, but bave dvce 
23 G. 3. where defendant was arreſted on an affidavit, vefuſed. 


that he was indebted to plaintiff in oll. under and by | 
virtue of a certain covenant contained in an agreement. 


| D'3 ME pp: 
3 . of A * . * 


x WHAT CASES ch. U. (e) 


if ODS. Ming common bail, and cited Kirk and Striekland as 
q 1. in point, But per Ld, Mansfield, and the Court, motion 
= was denied, and no rule "of grunt 
1 Rule p e It now ſeems to be ſe , that where the parties have 
_ ſettled. | 5 agreed upon any ſpeciſic penalty to be forfeited on the 
peach of any agreement, fuch penalty is to be deemed 
% debt for which the defendant may be held to bail; 
| Breach mt r but it is'necefſary for the plaintiff in his affidavit to hold 
x ee to bail to ſhew Die breach of the . whereby 
* | Tock penalty became forfeited, otherwiſe defendant, upon 
motion, will be diſcharged on common bail. Sregſen v. 
8 K. B. Mich. 1 1794. Areber We. Ellard. 
Say 19 
on bonds for I 88 ations on e to fave barmlel, And indemni- 
the performance fied, or for the performance of covenants, bail ſhould not 
geen taken on the penalty, but plaintiff ſhould fwear how, 
and for how much he js damnified, and affign the breaches 
port the covenants in His affidavit. ße v. Whitfield, 
2 ay Bat. 109. Daerutort of y v. Buller, Sid. 63. Anon, 
| Salk. TR.” an 
r 3 in debt upon a bond ecfiditfoued for the indemni- 
unt ball fication of a pariſh againſt a baſtard child, the defend. - 
ant ought not to be held to bail f penalty, but only 
for the amount of the damage wo and if that be 
+ ©.” pndee vol. cannot be held. to bail at all. Areber v. Bb 
— Jer; Bayo ray.” | 
Genet. * In ftiQneſs of law, the penalty in a om is the debt 
en bonds, due; but, by the equitable conſtruction of the 4 Ann. 
„„ 16, bonds with penalties are merely deemed fecurities 
1525 85 the payment of the principal, intereſt, and coſts, 
Th Pn rule, therefore, with reſpect to holding 
in ackions on bonds, is this: If they be for 
kae of money, defendant may hold to bail to the 
amount of the real fo due; if they be bonds of indem- 
5 nity, or for performance of covenants, then to the amount 
of the real damage ſuſtained by the breach; but if the 
nalty be the real debt, and in nature of ſtated damages, 
in ne for the e of r then to. oy 


So Dj etnies. - - — 
— — AER — 


— — —• ' WA" — 


; | | fall amount of the . r 
| | 00 (D) Where the Adtion i - yy on. 2 « Tadgmen 
| i | 8 ?. +" mecavered..@-- | 


| 

| | | Addions & on judgments may be 3 | 
| | Thee - _ _ ._ 1ſt, Where the original cauſe of action was 'bailable, 
Wl b<gmy 3 and defendant was * and held to bail thereon. 
| | uſually brought, 


2d, 


ent 


769. 


De la Cur v. Read, 2 H. Blac. 278. 


(o) See 2 ACTIONS ARE BALLABLE. 


Ad., Where the original cauſe of action was for a 


debt or demand under fol. and therefore not bailable, 
but the judgment, with the coſts, amount to. dove that 


ſum. 8 
3d, Where the original einde of Aion was for unli⸗ 


quidated damages, as in treſpaſs, & c. and en, not · 
bailable; but judgment is above 10l. 
Ath, Where the plaintiff, was non- proſſed, or non» 
ſuited, in the original action, and the defendant, fo ſuch 
action, brings bis action 015 = judgment of nonſuit, or 
nonpros.” 

th, Where the 1 on che judgment i is * 
pending a writ of error on ſuch judgment. 


the firſt caſe, it ſeems to have been, and ill is the The practice 


the courts in the 


por form practice of both courts; that a defendant is not ; 
to be arrgſed twice for the ſame ſum; if, therefore, h 
was arreſted in the original action; he is not to be held 
bail in an action on the judgment. Collins v.. Powell, 
B. R. 2 P. & E. 757. Kendal v. Carey, C. Be; 2 Blac. 


And this, nd the bail in the original action have 


Rep. 160. 


Or the defendant | has ſurrendered. in their diſcharge, is ai 
and obtained a ſuperſedeas. . Aa v. Howes, 2 Str. I 939- i 


Caſ. Nu Q. B. 34. 


In both courts, Arden tax: be held to vail i in they 


adion on the judgment, provided the original cauſe 


action was ba/able ; but plaintiff did not , and hold 
defendant to ſpecial bail thereon, - 

But in C. B. it has been determined, chat although pin 
Shintif did arreſt defendant in the original action; 155 „ 


if he afterwards declared againſt him in a different cau 


of action from that mentioned in the writ, and thereby bs. 


„ 


of 


firſt caſe the 
ſame. 
Defendant not 
to be held to 


bail, why. 
* 6 


2 erg or become inſolyent. . Bowven v. Barnet, Say. | 


defendant obtained his diſcharge on filing common 185 | ; 
bail, that he might hold him again to bail in an action & 


on the judgment, becauſe the plaintiff having loſt his 


bail in the original action, was in the ſame ſituation 


as if he had not holden the defendant to bail at all. 


But this ſeems 


contrary to the principle laid down in other caſes, 4 PE 


defendant ſhall not take advantage of his own. la 
Crutchfield v. Seyward, 2 Wil. 93. Blandford v. en, 5 


Cowp. 72. 
In the ſecond, third, a fourth ates. the courts for 


” long time * in their N in the King's 49 e 


D 4 Bench 


In the 2d. WY 
practice tor- 5 


nts d.cterent. 


* 


4 IN WHAT SASsES Th. II. (D) 


Bench ſpecial bail was net allowed; in the Common 
Pleas it was. See Bilither v. Gibbs, Bur. 2117. Gam- 
mage v. Walkin, Str. 975. Nobinſon v. Nicholls, Str. 1077. 
Palmer v. Needham, Bur. 1389. Anon. Cowp. 128. Creſjj 


V. Kell, 1 Wil. 120, Buſh v. Bates, Bur. 2660. Nightin- 
3 ale v. Nightingale, Blac. 1274: e eee eee 
Principle of The principle of the deciſions in the Court of King's 


ſuch difference. Bench ſeems to have been, that the action of debt on the 


[Judgment follows the nature of the original action; and 

* that the intention of the act of 12 G. 1, c. 29. was, 
that ſpecial bail ſhould only be required where the ori- 

- 'ginal debt or cauſe of action amounts to 10l.; whereas 

+ the rule in the Common Pleas was, that let the original 
+... cauſe of action be what it might, provided the judgment 
de abope pol. and provided e bail has before been - given in 
os gbe co i that gourt, plaintiff might arreit defendant 
©... "© the judgment. The practice of the Court of Common 

i Pleas certainly appears to have been the moſt reaſonable ; 
: * $ anditis not a little ſingular that ſuch a difference of opi- 
nion between the then judges of the two courts ſhoulfl 
. have ſo long ſubſiſted, efpecially as in ſome of the above 

55 caſes it was particularly noticed and animadverted upon. 
0 eee Nor was it ſettled till Hil. Term, 32 G. 3. when Lord 


7 form. Kenyon ſaid, that as a different practice had prevailed in 


the different courts, it was proper that a conference 

* ſhould be had with the judges of the Common Pleas in 
5 order to make tlie practice in future uniform; and ac- 
Lordingly that ſuch conference was had, and that the 
judges of the King's Bench had agreed to conform to the 

$70. 8 of the other court. Lewit v. Pottle, 4 D. & E. 


defendant may 5 70. 99 that now, in the above caſes, defendant may be 
de held jo bail. held to'fpecial bail in both coures. 


As to thefith As to the fifth caſe above-mentioned, viz. where the 

<aſe, courts of action on the judgment is brought, pending a writ of 
ee error on ſuch judgment, the court of C. B. always al- 

fered, loowed defendant to be held to bail, if there had been no 
8 bail in the original action, notwithſtanding ſuch writ of 
error was brought, and bail thereon in the court of King's 

Bench. Kenda“ v. Carey, Blac. 708. Weyman v. Wey- 

man, Bar. 71; and this, although defendant had been ar- 

9p in the original action, but plaintiff had waived his 

Bail by declaring differently from proceſs. © De Ia Cour 
V. Read, 2 H. Blac. 278; but ſee Crutchfield v. Seyward, 
2 Wil. 93. ts e 


1 1 bit now ſeem ö in K. B. by a note with which I have been fa- 
agree in cheir voured, Buller J. ſaid, in Trin. Term, 2 5 G. 3. that plain- 


practice. 
5 4 ; L 
F : 2 p . 4 3 7 
* 4 7 F , : 
.  # * 
# . A 


— 


1 1243. 8. C. Bar. 73+, Kar 


| bail. Whalley v. Martin, Bar. 62. 


| pay Sec.) ACTIONS ARE BAIGABLE. | 1 


kiff, in the original dien may hold defendant to bail i bn 

2 action 1 458 upon the yarns: in ſuch original — ne ct 

tion, notwithſtanding error brought, provided no bail was 

given in the original action. | r 
In an action on a recovery, in a foreign court, * What . : 

hall be only common. bail. De Bal: V. ace Str. 8 * 


foreign courts. 


In an action on 2 judgment of an . W on judgment in 
though bail was given in the original action below, de- inferior courts. 
2 may be held to ſpecial bail, beęauſe no bail hass FO 
been given in the ſuperior court before, Davis, ed | 
v. Leckie, Bar. 94. Lan, 
But it may be generally 1 that although, i in e „ 
action of debt on judgment, ſpecial bail may, in cer only once in 
' "raſes, as above mentioned, be required; yet it can only ment _—— 
be had once; for if plaintiff in ſuch caſe recovers, 1 
cannot arreſt defendant in anothet 2 upon ſuch { 
cond judgment. Chambers v. Robinſon, Str. 782. 


In gebt on a judgment, after defendant has been 6. — OY 
2 


ſeded, if owing to plaintiff's laches, common bail only 
is requilite in both courts. Hall v. Hower, Str. 1039. 
Blandford and others v. Feet, Cowp- 72. Gpambers v. 
Robinſon, Str. 782.3 but ſee a ſeeming contrary principle 
nd own in De Ia Cour v. Read, 2 H. Blac. 258, .. | 

But if the ſuperſedeas be gained by ſurpriſe, ſpecial 


The defendant cannot, after being ſuperſeded, be he a 
to ſpecial bail in an action brought upon ſuch form 
judgment ; yet he m ay be charged in execution ther 
judgment obtained in the ſecond. action. Poulter v. $ 2387595 
mon, Bar. 383. e ee | 

Where the defendant might have pleaded bankruf ptey 


is dh firſt aQion, but did not, .he, ſhall if be B. to — rod 


ſpecial bail upon the judgment, becauſe the court will 


look no further thes ho mega | LIE.) v. E 


128 . bn, | 4-5 ve 198 


05 Where the Action is on a FRY ny „ (E} 


5 hs ations on penal Ratutes, $ Way 3 generally No ball, 
ſpeaking, is not to be arreſted and held to ſpecial bail, bee 
cauſe the penalty is in the nature of a fine or amerce - 
ment, ſet on the party for an offence committed; and. 
therefore, no perſons ought to ſuffer any inconvenience, | TE. 

by reaſon. of ſuch lav. till he is * of the . e 


* 


N rr 


3 t autho. - "But there are fome exceptions to this. ee as £9 oY 

ow nn * the ſtatute on which the action is brought expreſsly au- 
1 5 2 . thorifes an arreſt, as the 11 & 12 W. 3. for exporting 
wool; 26 G. 2. c. 21. for having unſealed, wrought ſilk 


ene YL in defendant's cuſtody. Rex v. Rebord, Bur. 1 569. 
Os patios 80 in NR Sogn Ng 2 0. 3. C. 1. Davis 
2 v. Mazzinghi, 1 and E. . 2 rpms 
65, 4 P. E b 


. or the action de 
on am,, 


#025; L#3 15 N 


FY Where it is'4 os Aol or” thagfhrme 
Cale pending the firſt, or otherwiſe. 3 


e maxim = oy noms as bis e pro dune 


Upon this-princh eee ee aro 1 „Ile. Term, 
mx 2. that if a defendant be lawfully delivered from 

arreſt upon any proceſs, the ſame. defendant ſhould 
Sov again arreſted at the ſame time hy virtue of any 
proces at the ſuit of the ſame plaintiff, otherwiſe both 
attorney and plaintiff to be puniſhed. 


12 2. 0. 28. for double rent. 5 


. 


bail in a ſecond 2 laintiff were nonproſſed or nonſuited, though perhaps 
1 ok 'a mere defect in the pleadings, and afterwards 


nonpros or 
wes ig brought a ſecond action, defendant could not in ſuch 
ſecond action be arreſted. | Almanzor v. enden 945 

GE? Ray. S 7 96ftgf 

But now other But the practice is now dtherwie x and plaintiff may, 
Wi. - after a nonpros or nonſuit, bring a ſecond action, and 
2 hold defendant to ſpecial bail, it being deemed a fuſſicient 
puniſhment to plaintiff to pay coſts in the firſt action. 
| . v. r e B. K. ne 439. Harris v. Roberts, C. B. 
i "Difference be. * R. Wehen a Ailkinction hath been made 1 


tween nonſuit - hs nonſuit upon the merits, and upon a flip or in- 


: _—__— ANTE, formality 3 in the latter cafe deſendant may be held to 
| bail! in a ſecond action, but ner in the former. 


There are alſo other f e | : 4 
* E As 


8 iv WHAT CASES: lch. n. (2) 


„ George's caſe, Lelv. 53. 2 Devel, . 3 
ZBo in z ram Ade | 


| | F Formerly no 80 Ay was this formerly aitcnided: to, that even if 


* 


tee LJ ACTIONS ARE BAILABLE. 


As if plaintiff, by a mere miſtake'of his a N de- 


Seer his form of action, he may diſcontinue upon 


ment of coſts, and arreſt deſendant in a ſecond action after gi 
for the fame cauſe: Bates v. Barry, 2 Wil. Gg 3 oy * Lancs eu. 


from defect in the affidavit, defendant be dif 
| common bail. 


But he ſhould be always careful to genciias bro Stick — 
| the firſt action, and to get the coſts taxed and paid, before ron,” mult bg 


he commences the ſecond action; otherwiſe the defend- 
ant, upon motion, will obtain his diſcharge from ſuch 
ſecond arreſt, upon filing common bail; for it is a gene- 
al rule, that no one ought to be arreſted in a ſecond 
Action, whilſt another action for the ſame cauſe, and in 
_ which he had been before mrreſted, is io en * 


Jane v. Levy, Str. 1209. 


The cafe of Olmius v. Delaney was, | deed; an excep= Under "OY 
tion to this rule: it was an action of debt on bond for circumſtacees , , 


defendant put in bail, who juſtiſied, and were al- 


— — 


of vi N 
reſts in ſecohd, 


8585 plaintiff afterwards, finding that they were for- _m_ have 


fworn and worth nothing, diſcontinued, having /#;# a der 
reſted the defendant in a ſecond action, and held him to 
bail; upon which defendant moved to be diſcharged on 
common bail, according to the above general rule; but 
on ſhewing cauſe, a ſcene of villany appearing to the 
court, they diſcharged the rule, and: ſaid that plaintiif 
was Tight in laying hold of him as he did; for had he 
diſcontinued before, the defendant probably would have 
abſconded, and therefore ordered him to be held to 1 
bail. Str. 1216. 


befote diſcontie 


* 
— — — . 
” —äͤ te Rn HD 


— er, a nS 


There ſhould be firovg eee of rand 4 ail. but FA SIE 
lany, on the part of defendant, to Jay plaintiff in ſuch — ONS: 


a ſtep; for, unleſs the neceſſity of clearly appeared, no 
court would countenance the proceedings. | 


We accordingly find, in the cafe of | Belcher 0 Gun 2 — 


fel, Bur. 2502, which was alſo an attempt by plaintiff to fue 
get rid of bail who had juſtified, but were afterwards ing. 
| found to be worth nothing, that the attorney was repri- 
Rey by the court for his conduct, the fide-bar rule 
or diſcontinuing the former action was diſcharged, and 
the original bail, {till remained liable to their recogni- 
zance; and yet in this caſe the firſt action was aQually 
diſcontinued before the commencement of the ſecond ; - 
but ſuch difcontinuance not being until after bail had 
' Juſtified, and the Court, conceiving the whole to be a 
trick to oppreſs defendant, ſhewed their diſapprobation of 


it enen * caſe of — and 9 
al 
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| Phirgif maß 
N de iend- 
9 Cif- 
continuing if 
not held to bail 
in firſt R 


* A 
without plain- 
5 hits fault. 


red, defendant. 

may be arreſted 
"off the award, 

though bail in 


* + 
- "IL - 
: 


1 
FN 


Now fertled by 
atute. 


12 * litt. 


IN WHAT A828. ten. 1 0 


Foe that the attorney. aghe ſirſt to have plies to them 
ee all the circumſtances. 

It is obſetvable that the above caſes only apply to a foe 
rond arreſt ſor the ſame cauſe; for if the defendant has 
before been only ſerved with proceſs, plaintiff 'may after. 
wards ſue out bailable proceſs, and arreſt defendant be. 
Fore he has diſcontinued the firſt action, which may be 
. at wh tir. By v. Howell, 6 D. and E. 

16. ; 
Another e wha to the above maxim is, when Fe 
fendant was diſcharged from the firit arreſt for ſome act 
over which the plaintiff had no control, and for which 
he was not anſwerable, as a defect in the warrant, or the 


5 ſb _Houfin v. Barrow, 6 D. & E. 218, TOES 


If cauſe refer. 


o if out of the old action any new cauſe of ackiom 
ariſes, it does not fall within the rule; 3, 28 where a cauſe, 
in which defendant was. held to bail, is referred to arbi- 
tration, and the arbitrator awards to the plaintiff a ſum 
exceeding 101; the defendant may be arreſted again in an 


atctiom upon the award; for the reference put an end to 
tie firſt action, and a new cauſe of action aroſe by the 


arbitration. Collins: v. Powell, 2 D. and E. 7 . 

Sq when defendant deceived. plaintiff by giving him a 
draft. for the debt, and promiling es et payment, 
which was diſcharged, and plaintiff arreſted him again 


on the old —— del mn, for Said v. Tal 


| 6D; & E. 55˙* 
| 005 Where the Afton is removed fram inferior 


Courts. 


* cad are ws be found in the 8 e 
* practice of holding to bail Where the cauſe was re: 


moved out of an inferior court; and the, general rule 
© ſeems to haye been, that in all cafes, excepting that of ay 
executor, where the cauſe was removed by / habeas corpus, 


the defendant was abliged to find ſpecial bail, although 


the Way cauſe af afion would not have been bailable 
ſuperior court; 3 ecauſe otherwiſe, the defendant 


the 
ar it in his power to put the plaintiff in a worſe condi- 


tion than he was in before, and this they did out of in- 
dulgence to inferior courts. Page v. Price, Salk. 98. 102. 
But now the practice in this particular is clearly ſet - 


| tle by the 19 «.c. 70.3 which, in the firſt place, by. 


ſec. 1. has. KT Tet all diſt inction between inferior we 
Au. courts, as to 2 ſum for which a perſon wy ec 
arre 


>= 


* 


(5) Sec. I ACTIONS ARE BAILABLE 


arreſted; which muſt now be rol. in both courts; arid 
ſecondly, by ſec. 6. has poſitively enacted, that defend- 
ants muſt Bad bail upon removal of the N ar, oe not 
e of s a THURS nature. 


„ et dered 2 5 Mature of the og Faction, and its" 


object, the next thing to be attended fo, in order to diſcover 


whether the action is bailable or not is, the perſon again, 
whom ſuch action is to be brought ; for it often happen 4 that" 


7 efendant by reaſon of the character in which he is ſued, or 


extend. | 


> heron IL. 


The Perſon againſ whom the Aalen i is to be bro 7 


and herein, 


(4) Of Defendants ſued in auter Droie, as — 
cutors, Adminiſtrators, Aſſignees, &c. 


(B) Of Perſons wholly privileged from Arreſts. 


-AC) Of Perſons protected only in certain ca 


or o a certain Amount. | 


another, for a debt, or cauſe of action, contracted or in- 
curred, not by the defendant himſelf, but by the perſon 
vhom he ſo repreſents. 

In Which caſe, although he may y be liable to an action, 
ind anſwerable to the extent of the property of the prin - 


cipal which he may have in his hands, yet it would be 
contrary to reaſon and juſtice if his pation; were ſubject 


to an arreſt and impriſonment. 


Heirs, executors, and aim therefore, when Heirs, exec. 


charged as ſuch, cannot be arreſted and held to bail; be- 


cauſe the demand is not on the perſon, but on the aſſets empt, 


of the deceaſed,” 2 mY 293: Smale v. Warm, 3 Ball. 


. E 80 


peculiar flation in life, or ſome other circumſtance, i is either © 
wholly or partially protected from arreſts ; it is neceſſary there 
fare to ny der to what 18 fv N an tage: cot 


( Of Defendants fued in atter Droit: | 


A defendant i is ſaid to be ſued in auter droit when an — 
Ade is brought againſt him as the repreſentative of thereby. 


1 


. * WHAT CASES ch. Il. (aj 


unleſs they 1 they commit 305 8 themſelves 
| at. and ir own property legally anſwerable for ſuch de. 
5 mand, then they mayk by — and held to ſpecial bail; | 
becauſe the action, in ſuch caſe, attaches upon them, and 
. they are not ſued in auter droit, but in their on right. 
by promiſe, us, if an heir, executor, or adminiſtrator, perſonally 
0 promiſes and undertakes, in writing, to pay any debt or 
ſuch promiſe. will be binding, and he himſelf ren. 
dered tered liable to be arreſted for payment of ſuch demand. 
„ Mackenzie v. Mackenzie, 1 D. K K. 716. 
| | byadevaſtavit, 80 if an executor, or adminiſtrator, has been guilty of 
1 a devaſtavit, or waſting the deceaſed's goods; in an acti 
ſuggeſting ſuch devnſlauit, he may be arreſted ; becauſe, 
by ſuch miſconduRt, he has rendered himſelf and his own 
property liable. v. Price, Salk. 08. Horſey. v. 
ws 2 Ley. 145. Sid. 63. Executors of Boothby v. 
wr | 
But then it ſhould 10 an actual devaftavit, returned by | 
the ſheriff, or at leaſt grounded on an affidavit. Duprett 
e v. Teflard, Carth. 264. A mere ſuggeſtion of a devaſtavit 
1 2 is not ſufficient. Ib. 
hail, or ſureties, - Upon a ſimilar principle, in actions againſt bail, de- 
5 | fendants are not to be arreſted, ſince they are ſued, not for 
a debt contracted by themſelves, but by their rincipal 
for whom the - are bound; and befides, were it other- 
\ wiſe, it would lead to bail ad infinitum. Brander v. Rob. 
fon, 6 D. & E. 336. | 
In actions, . on bail bonds, replevin-bonds; 
and the like, common bail only is required, Dux Or- 
mond 2 eee, . n 99. 4 5 
affignees of Zo aſſignees of bankrupts, being mere! che repreſenta- 
bankrupt. tives of — are not * be arreſted. 4 


(B) () Of Perſons privileged fam ed 
| In what caſes There are certain perſons who, though ſued in their 
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- ponerally, | 6 right, are b * privileged from arreſt; and oe | 
either, 
(z. 1) By: reaforr of the Defendant's tegal u. a 
| i „ Speier. ö 
1 6. 2) | Fa roots of the Digniry of Defendant's Þ 
| | | | 8. 3) By reaſon of the peculiar Nature of pe- 
Wl | fendant's Profeſſion or Office. - 
Wl by Ts | us 1) of ; 
1 a 


„enz AGTIONS ARE) DAILADLE. 


capacity, are privileged from Arreſts. 


On account of the legal incapacity of minors to rake Minors. 


any contract, no one ought to be arreſted. for any debt 
incurred during his infancy, except it be for neciſſariar 
ſuitable to his fituation in life, or he has promiſed to pay 
fince he became of age. | „ 


o a feme covert cannot be arreſted, nor can any action Feme covert, 


be brought againſt her without making the huſband a 
m to. the it, „ 


In which actions the huſband alone ought to be ar» not to be - 
reſted, who is to put in bail for himſelf and wife. Roberts, reſted. 
v., Andrews & Ur, Blac. 720. Badiuardi v. Rourke: c 


5 


7 * 


Nor can the wife be arreſted, although the huſband 


cannot be found, if it be notorious that the is a married 


woman. Ib. 
upon the principle of the legal incapacity of a feme 
covert to do any act for herſelf ; but alſo becauſe, as ſhe 
has for the moſt part no property of her own, ſhe might, 
if liable to an arreſt, be impriſoned for life. . 


9 


3 


But there are ſome exceptions to this rule; ſo that in Exceptions to 
certain. particular caſes, a feme covert may be arreſted . .. the rule, 


5 1 
4 


(B. 1) Of Defendants who, by reaſon of legal In- (8. 


For this privilege; or protection, is founded not only wur. ERR, 


As if the coverture be not open and notorious. and in what 


Or defendant has impoſed upon plaintiff in paſſing for caſes 


an, unmarried woman. | Pear/on. v. Meaden, Blac. 90 3. am 
| Wilſon y. Campbell, M. 20 G. 3. Partridge v. Clarke, 


Or if ſhe live notoriouſly in a ſtate of ſeparation, and 
the like. Corbet V. Poelnitz & Ux. I D. & Z. 5. 85 


only i | | 
: With reſpect to taking a feme covert in execution, the _ 

law is ſomewhat different; but it is ſufficient, in this 
place, to have ſhewn how far ſhe is liable to be arreſted: 

on meſue proceſs. 3 by or againſt: 


baron and feme myſt be reſerved to anather part of the; 


reſted. 
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Proviſo with an By ſ. 


— and 
— 


M 0 2 Of Deſndknes whe by reaſon of the I Digs 
e Station, are 1 n 


SS . N 2 Fi Arreſts. . 


it, The toyal fannily, as be she in dignity, are the 
firſt entitled to this privilege. It is extended alſo to the 
ting's ſervants in ordinary, ad menial ſervants. The 
| King v. Moulton, Sec. 2 Keb. 3. The King v. Fhrampton, 
e . 485. Dixon v. Killigrew, T. Ray. 152. 
| I Phe junior clerk of the kittheti to the king at St. 
; James's was diſcharged out of cuſtody, upon motion 
wen taken in execution after Judgment by default, 
1 85 Bartlett v. Kebbes, 5 D. & E. 686. 
But this; privilege only extends to the ſetvants off the 
_ King and 222 *. and not to thoſe of the queen con- 
et or queen Starkie's caſe, 1 Keb. 1 The 
Ting wh Capell v. . and St graue, ib. 877. 
ad, Ambaſſadors, public miniſters, of a foreign 
prince or ſtate (authoriſed and received as ſuch by his 


2 


miniſters, 4 


their demoſtic . and weir doineſtic ſetyants, are privileged front 


; | baſſador from Peter the Great Czar of Mufcovy, who, 

: . Highly reſenting the affront, this act was paſſed, and ſent 

t.q0d him as a national apologys See an account thereof, 
1 Blac, Com. 


Wo. Nat or other trader whatfoever, within the deſcrip- 
tion of any of the ſtatutes againſt bankrupts, who puts 


. mimiſter all have the Ty of that act. 


2 
. 5. of x 54 above aCt, there | is a 8 6 that 5 


| himſelf into the ſervice of any ſuch ambaſſador, or e | 
And 


A424, dh? WHAT ca tck.tt. @.4 


_ arreſts... 

| Ns 6. 1. This is 1 to be the law by the 4 Ann. c. 123 

Fs bas this act was only a declaratory act; for. the privilege 

„ titſelf is founded upon the Jaw / nations, and always 

| ernie The only thing new in that act, is a clauſe; 

Hy os . 4. which gives a fummary juriſdiction for the puniſh- 
ment of the infraftors of this law, Bur. 1480;— 
&4% Na 25 Whereby the pürty ſuing and the attorne . proſecut- 

e that. cc ing fuch fuit, and the officers executing the - proceſs; 
aft. « being convicted by the oath of one witneſs befote the 

| Lord Chancellor, the C. J. of B. R. or C. J. of C. B., 

T or any two of them, ſhall ſuffer fuch pains; penalties, 

ye ͤß o] ?0 puniſhment, as they, of any two of em ſhall 
1 tc impoſe.” “. | 

Oceation of that The above ad of parliament was occaſioned by a par- 

a. ticular circumſtance, namely, the arreſting of art am- 
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And further, t that no perſon ſhall be proceeded 
againſt as having arreſted the ſervant of any ambaſſador, 
or public miniſter, unleſs the name of ſuch ſervant be 
firſt regiſtered in the office of one of the principal ſe- 
cretaries-of ſtate, and by ſuch ſecretary tranſmitted to 


« ; 
* 
* 
\ * 
* - 
"x 
"TR; 4 


Neceſſity cf re= 
giſtering tze 
ambaſſadors fer= , 
vants names, + 
and where. 


the ſheriffs of London and Middleſex for the time being, 


or their under-ſheriffs, or deputies, who ſhall, upon the 
receipt thereof, hang up the 45 

in their offices, whereto all perſons may reſort,” and” take 
* thereof, without fee or reward“. 

Since the paſſing of the act of 75 Ann. verlbuveaſes 
have: been decided concerning this privilege, from which 
it may be collected, 1ſt, with irons vn to the min: 880 
chen who are privilaged: „„ 370 On, 

That they -muſt be un ort, or public miniſters 
tb and received here as ſuch. . 

Conſuls, or agents of commerce, though received as 
ſuch by the courts to which they are employed, are N 
ſuch miniſters as are protected or privile get. 

aꝛd, With reſpect to the ſervantt of ſuch ambaſſadors: 

Such ene muſt be, bond al OO ſervants: 
Poitier v. Croma, e, bet ry 

"Not that it is: neceſſary for them to lie in the, houſe; 


(though that was formerly thought effential, | 1 Wil. 79. bn: 67555 


as many houſes are not large enough to lodge all the fer⸗ 


vants of lambaſſadors; but they ought to be actual ſer. | | 


vants; employed in or N the bouſe. 
mond, Bar. 30. e | 0 
There muſt be e an e N und an 
21305 dnnn, in. that "office," rayon V. ie Blac. 
474. nn 09 15 e eee „ ee 
The natüre of the ſexes; md the actual performance 
of it, muſt be particularly ſwoth to. Bur. 1479. Peach 


"Toms: v. Rows 


and others v. Bath, But it is not expected that everx 


particular act of the ſervice ſhould be ſpecified,” I. 

The affidavit, therefore, to diſcharge ſuch ſervant, if 
arreſted, ſhould ſpecify his employment 3 for ſwearing. 
generally that he is 4 domeſtic, or menial ſervant, is not 
ſufficient ; nor, on the other hand, is it enough to ſhev- 
that he is a ſervant of an ambaſſador, and to Ipetify the 


nature of that ſervice, unleſs it further appears, that he 
is alſo, generally ſpeaking, a domeſtic ſervant. - Poitier, v. 


roza, 1 Blac. 48, Seacomb- v. Bowlney, 1 Wil. ac. 
Carolino's, cally" 1 3 FF > +: ne vel 778877755 W. N 
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IN, WHAT CASES. cen. H. (B. 9 
But Fg 1 of a foreign miniſter, though not im- 


_ Hopkins v. De Robeck, 3 D. and E. 7 
The affidavit. muſt alſo ſhew, 22 hes was. wick "Rt 


> \meſtic ſervant at the time of the arreſt ;-for it will be no 


# 
Privilege ex- 
tends to the fo- 
reign ſervants of 
_ miniſters. 


3 


1 Vith reſpect to. 
the exception in 


_ tradets. 


po 


© EP 


the ſtatute as to 


protection to make him ſo aſterwards. I: . 
Chilton, Bur. 2017. 

It ſhould, laſtly, ſhew that Hon is not a trader, or ub. 
| je to the bankrupt laws + 

N. B. This privilege from, arvaſt l as —— to the 
ſervants who are natives of the country where the mini- 
ſter reſides, as to his foreign — whom: nee 
over with him. Bur. 1677. 

The courts require the above ee in order to 


prevent any unjuſtifiable abuſes of this privil . 
might otherwiſe be perverted into a were fekeme 

8 ſcreen people from their ereditors. 5 
For. although the proceſs of the law mall not * do. 


meſtic ſervant out of the ſervice of a in fro miniſter, yet 
1 miniſter ſhall not take a m mum the N 


of the law. Bur. 2017. ; 


3d, With, reſpect to the be in chat d, in C. A 
as to the exception to traders or merchants, it Was held, 
that an Engliſh ſecretary to a foreign miniſter, who was 

Formerly a trader, but who hath ſome years back left off 
trading, does not come within the exception, though he 


may even be under ſuſpicious e 30G, -— lo mn 


and others,.v. Bath, Burg 478. 
For if ſuch ſerbice, as is here ſpoken of, be-folficiently 


7% proved by affidavit, the court will not, upon bare /u/þ:- 
cion only, ſuppoſe it to have been vey colourable and 


colluſive. . + AR” $7 Yo üer en 


| With roſpo@ to 
the regiſtering 

of the names of 
fuck nega 


».,- wes A 
7 2 


ad, Wich reſpect 10 therothiir pert af dhe, ee 


h namely, the regiſtering of the names of ſuch ambaſſa- 
dors ſervants, it is to be obſerved, that this ist ai%ο cn | 


dition precedent to the being entitled to the privilege of a 


ene public miniſter's ſervant. It only. relates $0:ithe!: officer 
_ who- arreſted; him, and who, i in caſe of the neglect of 
ſuchrentry, is not liable to be puniſhed under that-ſta- 
tute, although the perſon arreſted may ſtill; on applica · 
tion to the court, be diſcharged.” Bur. 2014: |Hoptins 
v. De Robeck, 3 D. els 79: Seacambe 3 
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2. Tha. next” pertand, bb be ares privileged 
from arreſt, on eoant of any Aignity of . 1 
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Ho ay; 
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aa 15 ACTIONS ARE BAILABLE —& $f 


are, peers of the realm of Englavit, and peerefſes, a well | 
by birth as by marriage. 80 

The like privilege is given by the 20 of union, 5 Ann. 
e. 8. art. 23, to peers and peereſſes of Scotland. 

And even if defendant ſucceeds to a peerage after he 
is arreſted in an action, he will on motion be de 
Tyinder v. Shirley, Do 45. | 

But by peers of the realm of B85 is to be under⸗ e 
ſtood lords of the parliament of England: ſo that all deemed ſuch, - 
other noblemen, not being lords of the parliament. of this 
realm, are not privileged. | This privifege, therefore, 

__ not 15 to Iriſh or other ſareign peers. 2 Inſt, 
3 Inſt. 30. \ 

"Nor to rn RY, who e ſuch by marriage, and Not to peereſſes.. 
afterwards have married commoners : but it is otherwiſe, d), r | 
if they were peereſſes by deſcent; © For if a woman mary com- 

« that is noble by deſcent, marry one that is under the moners; 
4 degree of nobility, ſhe-remaineth noble ſtill ; hut if ſhe 
© gain it by marriage, ſhe loſes it if ſhe afterwards 
t marry. under the degree of nobility.“ Co. Lit. 16. b. 
Nor to the ſon and heir apparent of a peer; but an in- nor to the ſor 
| fant peer- is privileged, his TR) being held- Taered. 00's pour... 
Co. Lit. 156. 2 Inſt. 48. 5 

Formerly the ſervants of peers, ns e een; nero tele 
and properly employed about their eſtates and perſons, Fau%. 
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But by the: 10G. 3. ©. 50. C6. this *** ; 
ther hs all others 22 derogated Fare: the — 
mon law in matters of civil right, ſave only as to the free 
dom of the members ney” was: aboliſhed-- T Blac. | 
Com. ee | * 

4. By the bine of parlidment; as alſo the fatute _ 
10 G. 3. ans en members of parliament” abe. arreſted. | — 25 1 

This, however, is a limited protection; namely, for on ro what erat. 
forty days after every prorogation, and forty days before 
the next appointed meeting; which is now in effect as 
long as the parliament ſubfiſts; it ſeldom being prorogued li 
_— more than four-ſoore "days at a time. T Blac. Com: i 
1 * N 4 | 

b privilegs of parliament bol in ihe eaſe of in; N falha- 
formations for the king, except it be for treaſon, felony,” 
or the like; that is, where ſurety for the peace is re- 
quired, to vhich caſes it is not extended. "The Pn Vii 
ee 2 Wil. 159. | 
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IN, WHAT CASES Ch. . G. 2 


To Shs extent biſhops, members. of conyocation, and 
their ſervants, are entitled to this ee Zee ſtat. 
7 8 Hen. 6. C. 1. : e — l Ns 


G. 3) 


6 3 of Perſons 8 by reaſon of the pe- 
culiar Nature of their Profeſſion or Office. 


3 privileged from arreſts, by reaſon of the nature 


ol their profeſſion or office, are, attornies and other officers © 
of the courts, whoſe conſtant attendance in the courts is 


preſumed to be neeeffary. 
If therefore ſuch perſon be arreſted, he is entitled to his 
diſcharge ; for the mode of obtaining which, ſee . 2. 


ny of Proceedings by and againſt Attornies. . | 
: (C) Of Perſons protected only in certain cat. 


or to a certain Amount. 


; „The perſons who have hitherto been ſpoken . are 
ſuch as are 2who/ly privileged from arreſts; but chere are 
ſome who are only partially protected i in certain caſes, and 
to a certain amount; ſuch are, © 

Soldiers and failors in his majeſty's ſeinicey who: have 
either been inliſted therein againſt their ee or have vo- 
luntarily inliſted themſelves. | 


By the acts for recruiting his ede land e and 


marines, it is enacted, that no perſon inliſted ſhall be 
taken out of his majeſty's ſervice by any proceſs, other 
than for ſome criminal matter: but it was held in a caſe 
on one of theſe acts, viz. 30 G. 2. c. 8. that it only 
meant to privilege ſuch perſons from arreſts as were under 
that act campelled againſt their wills to ſerve as ſoldiers, 
and not to a perſon who voluntarily inliſted himſelf. 
Turner v. Turner, Bur. 466. 

Where defendant, an inliſted perſon, bas +56 arreſted 
and held to bail, he may be ſurrendered by his bail in 
their own diſcharge for the manner of doing which, 
Nr the caſe of Bond v. Haac, Bur. 339. 

By 1 G. 2. ſt. 2. c. 14. and 31 G. 2. c. 10: for encou- 
raging ſeamen to enter, No perſon. who ſhall lift him- 
« ſelf to ſerve on board any of his majeſty's ſhips of 
war ſhall be held to bail, but on picarn,'t at the ſum 
«juſtly due amounts to 201.” 
- Aſeaman, upon the ſhip's en tough et hs ab. 
ſented limſelf, is a feaman within _ act. Studwell v. 


Ls Bar. 2 


oz 


* Armourers, 


Dy * 
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(C) Sec. IT.) ACTIONS ARE BAILABLE. | 


- Armourers, ' gunners, &c. inliſted as common ſeamen, 
are within it. Barnſley v. Archer, Bar. 114. ' © 
By the mutiny act (31 G. 3. c. 13. ſ. 65.), in order 
to prevent ſo far as may be any unjuſt or fraudulent 
arreſts that may be made upon ſoldiers, whereby his 


majeſty and the public may be deprived of 1 ſervice, it 


is enacted, that no perſon who is liſted, or ſhall lift him- 
ſelf, as a volunteer, ſhall be taken out of his majeſty's 
ſervice by any proceſs or execution, other than for ſome 


criminal matter, -unleſs the original ſum, or cauſe. of 


action, amounts to 20l. over and above all coſts, and a 
memorandum thereof marked on the back of the proceſs. 
Not only common ſoldiers, but non-commiſſioned of- 
ficers and privates, have been held within the ſtatute. So 
are ſerjeants; and the certificate of the ſecretary at war 


of the nature of a ſerjeant's ſtation, may be read as evi- 


dence. Lloyd v. Wooddall, 1 Blac. 29. 

So is a drummer and a gunner in the train of artillery, 
Fohnſon v. Louth, Str. 7. A trooper juſt inliſted. Bay- 
ley v. Fenners, Str. 2. Recruits juſt inliſted. But an 


out-penſioner of , Chelſea Hoſpital is not. Bowler v. 


Owen, Bar. 432. 


A militia-man, under the ſupplementary militia act, 


37 Geo. 3. is not protected until embodied, and called 
into ſervice, Eaſter Term 1797. | „ 
And in all the above caſes this exception only relates 


to civil actions, not to any thing of a criminal nature; fo 


order of a juſtice, inafmuch as that is an offence ſo far 
criminal, that in almoſt every inſtance the party may be 
indicted for it. The King v. Archer, 2 D. and E. 273. 

If a perſon privileged within theſe ſtatutes - be ar 
reſted and pays the debt, in order to obtain his liberty, 
the court, on motion, will compel the party arreſting him 


to repay him ſuch money; it having been held equally. 


reaſonable, that the money paid by defendant to obtain 
his liberty ſhould be repaid, as that his perfon, in cafe the 
application had 'been on that account, ſhould have been 
diſcharged. Methuen v. Martin, Say. 107. 33 
80 perfons living in Wales, and the counties palatine, 
are protected from arreſts to a certain degree; for, by 


the ſtatute 11 & 12 W. 3. c. 9. „ ſheriffs, &c. are not 


to take ſpecial bail in Wales or counties palatine, upon 
proceſs out of his majeſty's courts at Weſtminſter, unle$s 


allidavit be firft made, and filed in court, #hat the caufe of 
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IN WHAT CASES ch. U. 


action amounts to 201. or upwards; and bail not to be 


taken for more than the ſum expreſſed in the aſfidavit.ꝰ 
Special bail was taken for 321. upon proceſs into Lan- 


ceaſhire; and on motion for common bail, plaintiff in. 


ſiſted, that as the 12 G. 1. c. 29. about not holding to 


bail under 1ol. had an exception to Scotland only, it was 
intended to Extend to all other places, and conſequently 


was a virtual repeal of 11 & 12 W. 3. But per cur, they 


are not inconſiſtent ;. ſor the 12 G. does nct ſay, you ſhall 


have ball for jol, but only that you ſhall not haye bail 
under 10l.; whereas, in 11 & 12 W. 3, there are nega- 
tive words; and the oath, in this caſe, being only to 121, 


plaintiff is not entitled to hold defendant to, ſpecial bail, 


© * Smith v. Dudley, Str. 1102: Ld. Molineux v. Charles, 


5 able one, and the party againſt whom it is brought may 


of partic 


Bar. 69. Rayner v. Brough, Bar. 89.; where it is alſa 
faid, that the ſtatute of W. is not repealed by the 12 
G. 1; „ OR ; HEE FE ang 


2 


1 


. H SECTION III. ; 


lar Circumſtances in the Caſe, which 
exempt Perſons from being held to ſpecial Bail, 
who would-otherwiſe be liable thereto. 
THE 2Qion may, in its nature and object, be a bail- 


not come within any of the deſcriptions aboye mentioned, 


ſo as to entitle him to privilege or protection; and yet, 
from ſome peculiar circumſtances, defendant may be 


exempt from ſpecial bail, : | : 
Such is the caſe of certificated bankrupts, with reſpe& 


to all cauſes of action which accrued previous to the 
- commiſſion of bankruptcy, and which could have been 
proved under it; for which they are not only not liable 
to be arreſted, but the debt, or demand itſelf, is diſ- 
charged by the certificate; and this, though judgment is 


not obtained till after the certificate allowed. Cooke's 


| Bankrupt Laws, 2433. 1 
And not only the original debt itſelf is diſcharged, but 
the whole that relates thereto; as any intereſt that may 
* have accrued thereon, or any coſfs- that may have been 
incurred, in the ſuing of ſuch debt fince the bankruptcy; 


as they all ſtand upon the ſame footing. Blandford v. 
Foote, Cowp. 138. Graham v. Benton, 2 Str, 1196. 


rern -· e waa 


But 
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See. MT. ACTIONS ARE BAILABLE. . „ 


Bat if the bankrupt pleads a falſe plea in an action but not &, if 
againſt him as executor, between the time of the com- 

Aion and of his obtaining his certificate, whereby he pen ant 
has had judgment againſt him as to the coſts of ſuch plea 
de bonis propriis, he ſhall not, after he has obtained his 
certificate, be diſcharged from ſuch coſts. Howard v. 

- Bur. 1368. * 


rupt free from 
holds good where the cauſe of action was previous to the 00 ext 


| bankruptcy, and the debt itſelf could be proved-under the where the debt 
commiſſion ; for otherwiſe they are liable to an arreſt, could be proved 
Hockley v. Merry, Str. 1043. Tully v. Sparks, Str. 867. ary" ang n 
Cockerill v. Ouſton, Bur. 436. and a Vanden of other cases ; 7 
for which ſee Cooke's Bankrupt Laws, 345. | 
And even if a bankrupt, after having obtained his cer- Bankrupt can- 
tificate, promiſes a creditor, who did not prove his debt os A. 
under the commiſſion, to pay him, and is afterwards ar- promiſe. A 
reſted on that promiſe, the court will diſcharge him on | / 
common bail. Bayley v. Dillon, Bur. 736. 
And upon Zhis principle, that the aQtion itſelf is founded why. 
| merely upon a conſcientious obligation; for, in point of 
4 law, the certificate had exonerated him from the pay- 
þ ment of the debt; the freſh promiſe, therefore, was made 
from a conſcientious motive. But were he liable to be 
arreſted and impriſoned on ſuch promiſe, * it would be 
taking advantage of conſcientiouſneſs to uſe it againſt 
conſcience ;? an action, however, will lie on ſuch pros; 
miſe. Bur. 737. | „ 
But if the . or the certificate; be fraudulent, commiſſion 
the court will not diſcharge the bankrupt on common bail, 7" nor be 
Sotbley v. Jones, Blac. 725. Martin v. O'Hara, Cowp. RT 
B23. Robſon v. Calze, be. 4228.% | 
But in all ſuch caſes the defendant foul 1 his Defendant 8 
bankruptey; ; for if he might do ſo, and neglects it, and a Teatro his bank. 
judgment 1s obtained, he ſhall be liable to + int bo as 
debt on ſuch judgment; nor will the court go further 
back than the judgment to inquire into the time of the 
bankruptey. Combes v. Blackall, Str. 47. 
"1 7 NE therefore, defendant has obtained his certificate in If Urrificay e 
time, it may be pleaded ; but if not properly allowed and pan ties 4 
obtained till after judgment, he muſt apply to a judge, or it, how to Pio 
move the court for his diſcharge, and verify the certifi- ceed. - 


* jw 7 7 


40 O's” 


5 cate by affidavit. Tarlton v. Fi Fiſher, Do. 67 1˙ Graham 

0 v. Benton, 1 Wil. 4. | 
And even ſhould: he, alter judgment obtained, bring N cer- 

t error, in order to delay execution until his cenificate be Wwe 4 EY = 


E 4 2 e diſcharged. 


— 


he pleads a ſalſe 


It is, however, to be obſerved, tink this exemption only Nor is 4 bank- 


not be arreſted 
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IN WHAT CASES 
tificate, he may be diſcharged. 41. 


But ſuch diſcharge only extends to the perſons not to the 
goods of the bankrupt z- and the above laſt cited caſe muſt 
be ſo conſtrued. 


goods of a bankrupt be taken out after his certificate is 
; bigned by the creditors, and before it is allowed by the 


Infolvent debt- 
ors and ſugi- 
tives. 


chancellor, it is valid. 


Callen v. Meyrick, 1 D. & E. 361. 
Another peculiar circumſtance which exempts a per- 
ſon from being arreſted, is, the having been diſcharged 


ſince the cauſe of action accrued on any of the infolvent 


acts, either as an inſolvent. debtor or a fugitive; for, by 


. theſe acts, after ſuch diſcharge, the perſon of the debtor is 


To whom as. 


== 


To what debts 


the acts extend. 


*S . 


free from arreſt for any cauſe of action accruing before 
the time mentioned in ſuch act, but his property is ſtill 
liable; for the debt itſelf is not extinguithed, as in the 
caſe of a certificated bankrupt. _ 

By the acts of parhament, with reſpect to ſugitives, 


they muſt be ſuch perſons as went abroad for the pur- 


pofe of avoiding their creditors. If, therefore, they go 
there for tlie purpoſe of trading, or have chiefly lived and 
contracted their debts there, they will not be deemed 
fugitives within the acts. Sheldon v. Ken, ys 308; 
Foncur v. Wetherhead, 1 Wil. 65. | 

A debt due, by bond or promiflory note, given before 
the day mentioned in the inſolvent act, though not pay- 
able till after, is debitum in preſenti though /olvendum 


in futuro, and defendant ſo diſcharged ſhall not be liable 


to be arreſted thereupon 3. but otherwiſe of a debt pay- 


able upon a contingency, from which he would not be 
diſcharged, unleſs the contingency had happened before 


the day mentioned in the act. Paget v. V. Beate, Do. 671, 


Towhat places. 
ſuch an act paſſed in Ireland not ſufficient. Denbury Ve 


Perſons ſuper- 


ſeded in a prior 
action ſor me 
fame cauſe. 


The effect oſ a 


ſubſequent pro- 


Workman v. Leake, Cowp. . 
Theſe acts only extend to England; a diſcharge upon 


Perew, 1 Bar n. 420. 

A third circumſtance which exempts a perſon from 
being arreſted, is, the having obtained a ſuperſedeas in a 
prior action brought for the ſame cauſe; in which caſe, 
his perſon is afterwards free from arreſt for ſuch debt or 
demand, though his property is ſtill anſwerable. 


Nor will any ſubſequent promiſe, in either of the two 


laſt AGE be a ane ground we A | 
| Thus, 


[Ch. II. 
allowed, and afterwards pending error, obtain doch Ty 
by, Which diſcharge is founded upon the 5 "Os 2. e. 30. 

- 13 3. | 


If, therefore, an execution againſt the 
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Sec. Hl.] ACTIONS ARE BAILABLE, 


Thus, where a defendant, having given his note for 


261. was diſcharged, on an inſolvent debtor's act, and 
afterwards promiſed to pay the debt by inſtalments, and 
aQually did pay ſome of the inſtalments, upon his being 


' arreſted for the reſidue, he was diſcharged upon common 


bail. Turner v. Scomberg, Str. 1233. 
In like manner, where the defendant, being arreſted 


for 251. lay in gaol till he was ſuperſeded, and the plain- 
tiff, meeting him afterwards, got a note of him for 20l. 
and brought a freſh action upon it, and held him to bail, 


the court diſcharged him upon common bail. Taylor v. 
Waſteneys, Str. 1218. 


And upon this principle, that ſuch ſubſequent promiſe 


being made without any new conſideration paſſing, the 
old debt is ſtill in exiſtence, and is, in fact, the real cauſe 


of action. Since, therefore, the defendant would not be 
liable, after ſuch diſcharge or ſuperſedeas, to be arreſted 
for the original debt, neither ſhall he be ſo by virtue of 


ſuch ſubſequent promiſe, made without any freſh conſi- 
deration. | 5 95 3 N 
Under this head may be claſſed all actions brought 
upon illegal conſiderations, or even where the legality of 
the contract is doubtful; in which caſes, if the defendant 
be arreſted, the court, on affidavit of the fact, will diſ- 
charge him on common bail. Sumner v. Green, C. B. 
1. 301. f * 
Thus have we endeavoured to point out the various con- 


 fiderations 42 to be attended to, for the better aſcer- 
e 


taining whether 7 cial or common bail only is required: and 


to ſhew, that it depends jirft upon the nature and object of 


the action utſelf ; ſecondly, upon the perſon againſt whom it 


is brought ; and, laſtly, upon particular circumſtances which 


may render it an exception to the general rule ; it only now 
remains, before ve conclude this chapter, to make a few genes 
ral remarks upon „ > 


#1 p 


- , SgcTIOon IV. 


The Conſequences of arreſting any Perſon not liable 


to be arreſted, by reaſon of Privilege or otherwiſe, 


and of their Remedy and Diſcharge. 


If a perſon, in any common caſe, arreſt another, ad In common _ 
hold him to ſpecial bail, without having ſome cauſe of 


action 


= 
It will not ren · 


der them liabls 
to an arreſt. 


Common bail in 
actions on ille.. 
gal conſider- 
ations. 


caſes, the re- 
medy by action 
n 
arreſt. 
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action againſt him amounting to 10l. ſuch perſon will be 


5 liable to an action upon the Caſe, for g _— 


the writ, although 


him to bail. 
So if he hold him to bail for a much greater ſum than 


- 1s due. 


But before ſuch action, for maliciouſſy holding to bail, 
is brought, the firſt action on which the arreſt is wrong. 
fully made, ought to be determined, Morgan v. Hughes, 


1 & E232: 


And this action can only be one againſt che party 


at whoſe ſuit ſuch arreſt was made; for neither the ſhe- 
Tiff, or his officers who made the arreſt, are liable. Tarl- 


ton v. Fiſher, Do. xl 65 Nor the attorney who ſued out 
e well knew that there was no cauſe 


of action, and was even himſelf a witneſs to the payment 


or releaſe of the debt for which defendant was arreſted; 
ſor what an attorney does, is only as ſervant to another, 


and in the way of his calling and profeſſion. Barker 


v. Braham & Norwood, 3 Wil. 379. 
If defendant be held to bail, and no juſt cauſe of Aion 


exiſts, the Court of — * Bench will not, upon motion, 


Oft the remedy 
in caſe of a pri- 
vileged perſon 

being held to 
bail. | 


Doubt as to any 
action being 


No inſtances. 


A irons be- 


tween arreſt on 

void proceſs, 

and at a — 
time. 


diſcharge him, becauſe they will not enter into the merits 


upon affidavits, but will leave the party to his remedy by 
indictment or otherwiſe, if plaintiff has ſworn falſely; but 


the practice of the Common Pleas ſeems otherwiſe, 

ere there is a juſt baz/ab/e cauſe of action, but the 
defendant is not ſubject to an arreſt by reaſon of his pri- 
vilege or protection, as before deſcribed; the remedy, in 
caſe he be arreſted, notwithſtanding ſuch privilege may 
be by a ſummary application to the Court. 

As to any action for damages, in ſuch caſe, it eme 
ſomewhat doubtful, whether it can be maintained. In 
the caſe of Cameron v. Lightfoot, Blac. 1194. De Grey, 
C. J. took pains to "diſcourage the kind of action; and 
although he did not poſitively give it as his opinion, that 
in no ſuch caſe an action would lie; yet he ſtrongly in- 
timated the difficulty of ſupporting it ; and that the un- 


frequency of ſuch actions was no flender proof of the 


general opinion concerning them. For though, ſays he, 
in many caſes (ſpeaking of privileged perſons being ar- 
reſted) the proceſs is declared viid; yet in none has any 
inſtance been produced, of an n action of falſe impriſon- 
ment being brought. 


between caſes where the proceſs itſelf is void, (as of ar- 
reſt. on Wn of ambaſſadors, and the * and 
ere 


He makes, however, a difference (and ſurely juſtly) 


vas an action for arreſting the plaintiff, redeunde a @ | 


reſt illegal, but only improperly timed. 
though the officer, if he knew the circumſtances, might 
ſtrictneſs of law, an action of treſpaſs will lie for arreſting lie, 
for till then it will be a juſtification. Per Buller, J. 
Tarlton v. Fiſher, Do. 677. Parſons v. Lloyd, 3 W. 341. 
| Ke the ſheriff, or his officers. For it is ſettled, that Party, OT INE 
no ſheriff, nor his officer is liable to an action for falſe achudged not 
impriſonment” for arreſting any privileged or protected 
2 diſcharged inſolvent, and the like. — Ib. Nor for ar- 
reſting an attorney, though the ſheriff was ſerved with 
a writ of privilege. Croſley v. Shaw, Blac. 1085. (The ( — as 


yore agreeable to act of parliament, is an exception; 


| heels arreſted, is to obtain his di/charge. | perſons privia 
that a perſon entitled to privilege may be diſcharged upon 
a doubt whether the party applying be really a perſon 


motion. 


Bee. w.] "THEIR REMEDY AND/DISCHARGE. . 
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witneſs from the court) the writ is not void, wed the ar- 


In the firſt, De Grey ſeemed doubtful; but in 10 laſt, In laſt n 
the court were unanimous, that no action would lie, ab- no action. 


poſſibly be puniſhable for the contempt. 
But although ſuch actions may be unfrequent, yet i in In firſt one will 


a privileged perſon, provided the writ on which fuch 
__ was made be firſt ſuperſeded, but not otherwiſe z 


uch action muſt be brought againſt the party, not againſt the 
officer; who is 


perſon, as a certificated bankrupt, a feme covert, a peer, 


arreſting of an ambaſſador, or his ſervant, properly re- ys tag 


or in ſuch. cafe, the bailiff would be liable by the Rn 
Ann.) 
5 If, however, they ſhould do any. thing a after Perhaps 3 
full notice of all the circumſtances, an action on the cafe e mon. 
might, perhaps, be ——_— againſt them. Ib. Tarlton n, 
v. Fiſber, Do. 676. | 
But the general rule, with reſpect to ſheriffs and their General rule ag. 
officers, i is, that a ſheriff is bound to execute proceſs ifſu- ciation. Jute 
n. 
ing out of a court of competent juriſdiction, and though 
there be no cauſe of action, or the proceſs be mme 
the ſheriff is not reſponſible. b. 
But the chief object, when a privileged perſon has Diſcharge of 


And it is now finally ſettled by Pitt's caſe, Str. 98 5. MS. 
motion, but it is diſcretionary in the Court, as if there is 


entitled to privilege or the like. Per Ld. r In - 

Bartlett v. Hobbes, 5 D, & E. 689. 5 
In which caſe they may put him to his plea of 3 

So a feme e i arreſted, my be Jars wm on Feme coverts, 


1 
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F 
may ben bo open to the plaintiff to ſhew any cauſe he thinks pro- 


— againſt per againſt it; and if it appear, upon ſuch cauſe ſhewn, 


At what time. 


Infants, The court will not diſcharge infants on —_— but 


will put them to their plea of infancy. 
Attornles. In what caſes attornies may be diſcharged on motion, 


| ſee vol. 2. Proceedings by and againſt Attornies. 
As to a certii- _ Formerly, when a bankrupt was arreſted, and held to 
22 bail, who was entitled to his diſcharge, the method was, 
charged, for the bail to ſurrender defendant, and then for him to 


apply to be * upon an affidavit, ſtating the 


facts of his having become wont ſince the cauſe of 
Ancient prae - action aroſe, and | rn — is certificate. But 


| dice. 3 now, where a bankrupt is Clearly entitled to his diſ. 
| . charge, the court, to ayoid circuity, will order an exone· 
Modern, retur to be entered on the bail-piece on motion made for 


that purpoſe, without the form of a regular ſurrender by 1 


his bail, Martin v. O Hara, Cowp. 824. 


When on mow If he be arreſted, but not held to ban, his diſcharge 


ay be effected by motion on his filing common bail. 
But this is a rule 2 in the firſt inſtance z and it will 


that the commiſſion was fraudulently iſſued, or that de- 
fendant had concealed: part of his effects, or had ob- 
tained his certificate e, ee ng will diſcharge 
the rule. Sowwley v. Jones, Black. Robſon v. Calze, 
Do. 228. Vincent v Brady, C. B. lich. 32 G. 


gy _ And ſhould the court not chooſe, in ſuch cafe, to de- 
doubtful, termine the matter upon affidavits, they will direct a 
feigned iſſue to try the queen. Ne v. Calze, Do. 

„ * 
* Diſcharged inſolvent debtors and fugitines may, if wrong- 
xitives; fully arreſted, move the court for a rule to ſhew cauſe 


why they ſhould not be diſcharged on common bail, on 


how to get dif- producing the proper e as ſuch inſolvent debtor 
*. or fugitive. 

And this, even after they have put in bail. Baxter v. 
Overton, Ear. 102. for they may be deemed i in cuſtody of 


Was cant their bail, 


be ſhewn agai But plaintiff, notwithſtanding the duplicate, may ſhew | 
_— of cauſe againſt 1 its validity; 3 as that, at the time defendant 
de duplicate. js ſaid in the duplicate to have been abroad as a fugitive 


he was abroad in the courſe of his trade, which is ſuf- 


ficient for court to diſcharge the mules Sheldon v. Foot, 


Say. 308. 
But in the caſe of Norton v. Lutwidge, Bar. 10 og. the 
court would not enter into the point, whether defendant 
was: within the ſtatute 3 or whether, '« on the face of the 


duplicate 
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' Sec. V.] THEIR REMEDY AND DISCHARGE, 


1 


duplicate the ſeſſions had exceeded their authority; but 


ſaid, that the quarter ſeſſions were to determine as to the 


immediate liberty of the party, and afterwards the court, 


or a judge, were to diſcharge the defendant on producing 


his duplicate; plaintiff, therefore, may put any point on 
trial, but defendant muſt not remain in vinculis till deter 
mination. But ſee 1 Barn. 420. ; 

holding to bail, any perſon not liable to be arreſted, whe- 
ther by privilege, -or otherwiſe z ſuch their remedy by 
action; and ſuch the general methods of obtaining their 
gee It need only further be obſerved, that in all 
caſes not mentioned here, if any privileged or protected 


Such, then, are the conſequences. of arreſting, and- 


perſon be wrongfully impriſoned, and held to bail, the 


f 


uſual mode of redrels is, by application to the court. 
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FE. on Made of protending len eqns Bail 15 


0 APTER ut... 


is required from an mee een a _ oe: yn 
the Declaration | 


= AVING in E the 10 e confidered the erite= 


The ings 
in actions not 
bailable, go- 


merned by dif- 


ferent ſtatutes. 


een dan uſt 


be perſonally 
ſerved with pro- 
. © ceſs, 


” rions by which an action may be diſtinguiſhed to be 
bailable or i bailable, we proceed now with our main 
deſign, to ſnew the method of commencing and proſe- 


s 


cuting ſuits in the reſpectire courts; but as. this method 


is materially different according as the defendant i is to be- 
arreſted or not, which, difference chiefly conſiſts in the 
proceſs, that is to ſay, in the means uſed to compel the 


defendant to appear in court; we ſhall, for the ſake of 
perſpicuity, treat of the practice in each of theſe caſes 


ſeparately and diſtinctiy, from the commencement of the 


ſuit until the declaration; at which point, the proceedings | 


as it were meet, and are afterwards carried on in nearly 
the ſame uniform courſe. 

Whenever the action is not a dailable ation.” or 
if it 2 and plaintiff does not wiſh to hold defendant 
to ſpecial bail, the mode of proceeding, to bring the de- 


fendant into COUT is clearly pointed out by the follow- 


ing ſtatutes. 


By the 12 G. 1. c. 29. f. 1. (made perpetual by 21 
G. 2. c. 3.) in all caſes where the cauſe of action ſhall 


not amount to the ſum of 10l. or upwards, the plaintiff or 


_ plaintiffs ſhall not arreſt, or cauſe to be arreſted, the body 
of the defendant or defendants ; but "ſhall /erve "im, her, 


or them, perſonally, within the juriſdiQtion of the court, 
with a copy of the proce N 
By the 2 G. 2. c. 23. ſ. 22. (made perpetual by 30 


G. 2 c. 19.) every copy "of any writ or ag that ſhall 


be /erved upon any defendant, ſhall, gore the ſervice 
thereof, be ſubſcribed or indorſed with. the name of the at- 


torney or ſolicitor, written in a common legible hand, 
who ſhall be immediately retained or tis oy. the 
plaintiff in ſuch writ or proceſs. 


* Although the cauſe of action he bailable, yet Malt is not obliged to 
arreſt defendant, and hold him to ſpecial bail; but he may decline making 


any affidavit, and by 12 G. 1. c. 29. f. 2. proceed by uin him with 
. — 285 2-5 Aeon 
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preſent thewaſelves to dir conſideration, f vis. 


ee e = Defendant is to be ſerved. 


Ch. III.] PROCESS IN ACTIONS, e. 


Buy the 5 G. 2. c. 27; f. 4. (made perpetual by 21 


G. 2. c. 3-) upon every copy of ſuch proceſs to be ſerved 


upon any defendant, ſhall be written, in words at length, 
in a common legible hand and character, an Engliſh notice 
to ſuch defendant of the intent and meaning of ſuch ſervice, 
and deſiring the party to appear on the day mentioned 


therein, and for which no fee or reward ſhall be 18 


the form of which notice is preſcribed in the act. 

By the ſame ſtatute, ſ. 2. no attorney ſhall charge more 53 
than 5's. for the N and decent — of Tuch Pe 
ceſs on deſendant. | 


* 


pear at return of the nay or Sickta 1 4 c now 
extended. to eight. by 5 G. 2. c. 27.) after ſuch return, it 


«ſhall be lawful Thor the plaintiff or plaintiffs, upon affidavit 


being made, and filed in the Proper court, of the perſonal 
ſervice of ſuch” proceſs as a 

ſhall be filed gratis I to enter a common appearance, or file 
common bail for the defendant or. defendants; and to pro- 


ceed thereon, as if ſuch defendant or defendants had en- 


tered his, her, ot their appearance, or filed common bail. 

Such are the general directions given in the above 
ſtatutes, for the regulation of the proceedings in all actions 
wherein ſpecial ' bail is 101 required, from 55 commence- 
ment thereof to the bringing of the party into court, i. e. 
to, the declaration; the ſummary of which. is, that a 
"copy. of proceſs duly. denied or ſubſeribed with the ats' 
torney's name, and With a notice. thereunto annexed,. re⸗ 


44 


00 72 05 defendant's 8 appearance in court at the time 5 
fitioned therein, is to be ſerved perſonally upon den | 
ec 7 and if the defendant do not appear accord- 


4 f 2 1055 Lore: Fi may, upon an affdavit of ſuch Aw, 


ce of the copy. of procels, appear or... 
«then proſecute the The vit to Pray ment. e 41 


From the above ſhort Rare four - things u. natura 
3 bs 7 1 . 


ei 


Sc. 1. The PRocrss, WITH" ai C 


Str. It 2 SERVICE of Proc, * bes 
HL & tld 4 "Fen Hunt. OE: 0 44 20 Fe eu oo 


Sec. III. The. Defendant's Arras. ver ccni. 


3 1 371 * N 
Sen ing 0 Proceſs.” arrgid 09 


810. IV. The Plaintiffs 5 TY De gudant 
WY according to the Statute. 
N >” ox: ; : To 


ap- plaintiff may 


oreſaid (which ſaid affidavit : 


and notice to 
appear annexed. 


. only to be 
Charged for _ 


vice. 


If defendant 
do not appear, 


appear for him. 


4 
. 


proceedings are by ſpecial original, ro riginal quare ol 
um fregit, which will be treated 'of 7590 another lace,) 


x = may i 


* To which may be added, 


Ste. * Some Obſervations on Defeats and Erd 


. gularities in the e 94 . Ser. 
vice ene | | 


"He 3 


ae "of 1 + Phocys and its Nate 


(A0 of the ſeveral Kinds and Forms of Pro. 
„ deln - . 
IB) How to ſue out Proceſß. 5 1 
) Of the Notice to appear ſubſcribed ter 
) Of the Indorſement of the Aer 
Name thereon. ©: If e 


(E) General Obſervations as to ; the 8 5 
5 _ reding, filling e 9 0 e of Kune 


Gt out Proceſs. „ Ml Ay 
1 * 


£ . F 


(A) Of the ſeveral Kinds ab] Farms Foc Proceſs. 


"THE ſeveral kinds of procels i in both. courts have been 
already enumerated in the Iniroduttion o this work; and, 
in all actions between common perſons, (except where Si 


firſt proceſs in the Court of King's, Bench is is a BU M 
dleſex, if the defendant i is to be {eve} in; ddleſex;;. 1 — 
if Mfewkere, a latitat”: in the ; Common, 8 b th 


| defendant refide where he may, it is a © 


Ao $124 
II the defendant c cannot be found 4 ed with the 
eſs before it is returnable, further proceſs. mu 1 25 


N Dich ! is called in K. B, an alias bill; or, if the firſt writ 
was a latitat, an alias capias; and in C. B. it is termed a 


3 4 continuance; and if theſe be not duly ſeryed 

time of their return, a Pluries bill or pluries 
e in K. B., or another capias. by continu- 
ance taken od in C. B. according to the firſt proceſs, and 
the court in which the action is brought; and if defend- 


ant is to be ſerved in any liberty, Proceſs called a non 
omittas bill or capias muſt iſſue. 


The above ſeveral kinds of proceſs are printed with 
Ther rf and fold at the different ww . eee 
* forms are as ** F 


Form 


PROCESS IN 'ACTIONS ben. ur (a 


> 3 2+ > ky». 2. ted o 


o Sas: 


TIES OS => 


8 2 


=] 


@ R-Þ Xs Ot. 


— 1" ro 


[— 


ta) See. L] 


= Bill of Middleſex. 
Middleſex, c 


to ait. commanded to take 


Thomas Scott (5) and John 


oe (c), if they may be found 
- 15 e and and ſafely 
them, Ja that 
15 their bodies the 2 
Lord the Fong at Weſtminſter, 
en Saturda next after the 
morrow of the Holy Tri- 


nity (4), to anſwer oc 


Day in à plea of treſpaſs (e); 
—— he ny bv there then 
this pnecept | 7 
e 
Mansfield and Way (3). 
(.) Mr. Thomas Scott, you 
are ſerved with this proceſe to the 
intent that you may, by 2 at- 


appear in his Majeſty's 
Gor of King's Bench at the 


return thereof, being the 16th 
day of June next, in order t0 
your defence i in #bis action, 


— 
7 


The Sheriff „ 


e Gad of Great Britain, France, 


| fuſe (2); and cur Jaid 


- behalf of the'ſaid 
Sufficiently 1 in our 2 uff, 


NOT BAILABLE. 
Form. of Writs in King's Bench. 


L.atitat. 
George the Third, by < "Wo 


and Ireland King, Defender of 
the Faith, &c. To the ſheriff 
of Buckinghamſhire (a) greet- 
: Whereas we _ Fong 
wake our iddleſex, 
that he yt —— | 
Scott (5) and John Doe (c), LY 
they might be found in his þ 
wick, and ſafely keep them, i 
that he might have their bodies 
before us at Wiſtminſfter at @ 
certain day now-paſt, to anſwer 
Samuel Day in a plea of treſ> 


0 
x, at that day, returned ff 75 
to us, that the Jaid Thomas 
and John wert not found in bis 
bailiwick. Whereupon, on the 
amuel, it is 


before us, that the ſaid Thomas 
and John do lurk and ſecrete 
themſelves in your county; there. 


ON OO 


=> LY 


a) The dire&tion of the writ to the proper ſheriff or officer who Is to 
execute it; c ; 


eaſe may be. 


(5) The real defendant's name, if only one. 


EY, 


(e) If two defendants, this is alſo to be the real defendant's name; but 
i only one defendant, this blank to be filled up with PR or Richard 
Roe; the writs being printed in the plural number. 

(d) The day that you make the writ returnable. ; 

(e) If the writ is bailable, here the ac etiam is inſerted: 

In the 37 of Middle ger, thus: And alſo to a bill of the ſaid Samuel, to be 
exhibited againſt the ſaid Thomas, for gol. upon promiſes, (or as the caſe = 
mo be,) — to the cuſtom of the court o of our lord the king, before 

if. 


In the /atitat thus: And alſo to a bill, &c. andy <> the ahn of our 


eurt, before US, 


(f) The bill of Mideleſex is only a precept, and has no tete; the latzt | 


being a writ, is teſted. 


) The teſte of the writ, vis. the day when it is ſued out. ED 
(5) The chief clerk of the court's name, by whom the writs are ſealed. 
(i) If the writ is bailable; here is inſerted the ſam ſworn to, ar | 
Oath for gol. per affidavit filed, Thomas Smith, attorney. This i 18 uſually . 


indorſed — other writs. 


e this notice is omitted in the 
Vox. I. 


(05) if the ao bs batble andthe deſenant Þ 0 eaſe, ber | 


F 


PROCESS 1* ACTIONS | Wh 


— Alias Bill. | 
| Middleſex,” 75. fer i. 16. 
to avi, manded, as before 
be was” | ded, 1 vie, 


e. 

„ Plorles Bill, SUIS 
ee, 7 be peri + 
vw LES 2 , 
oftentimes he hah deen com- 
manded, fo fake, &c. ' 


ry m_ 
to ir. commanded that be 
— — y reaſon * 
eee at ke, 


* 


i 
* 


Ales C piss. 
2 be. To the Jhertf, &c. 
- ab before we have commanded 


as "hz el of che plea * and 


have you 


there then this aurit 77 


Witneſs Lleyd Lord Kenyon, at 


Weftminfter, the 15th day of 


June, in the. 37th year of our 
z"Y, | 


—_ and Way (6). 


Lr (i). 


W + 8 1 


you, that you take Thomas Scott 


and John Doe, if hey muy be found in Mor bailiwick, and ſafely 


Alp them, fo that you niay 


have their bodies: before us at i, g.. 


iner, on Monday next after 15 days of the Holy Trinity, # 


2 


- Pluvies 3 
| . as an only Infend of "the 
have 'oftentimes commanded Jon, 


unſvor b. — Ge 5 60 3 and have there then 


Mansfield and Way, 


ords 5 before, Jay, as aut 


— 


i "Wa Omittas ip | 
Same as above, only ſay, We dommand you, that WY omit 
bet vy reaſon of any e in your ny — that you enter 


the fame and take, De. 


Writs to the hun Palatine. | 
Same as latitet above, with the addition in the body f the © curit 
a ar note (m), and a proper direction, as poſt (C). 


( be yrit is to be executed i in the poyny palatine of Lancaſter or 


e command you 
42.8 cou — ty palatine, to be dul, 
palatime, you c 


Cheſter, you here fay : We 


ade, and to be 
the faid Peri 


yan, that by our awrit, under the ſeal of our 
irected to the ſheriff of our aid 


that he take, &C. 


21 be executed in the county palatine of Durham, you here ſay: V 


command vou; that by oar writ, under the ſeul of your bift rich, it due manner it 
| be mide and dive OY i ry; Sen cauſe the jail 
to be commanded thut V take ; 


— 


is only a royal — fo — "difference in the forms of proceſs ene · 
Infornuicion as to the direftivg ana filling up proceſs, ſee this 


Fron 


e bl 7 le 


But if the writ 


take Thomas Scott (5 
man, and John Poa 


* 


5 1% 17 Nor BAILABLE 


Ferm of Writs in Common Pn 


385 Capias Quare Clauſum fregit. 5 

Gorge the Third, by the Grace of God of Great Britain, Prom 

und Ireland King, Defender of the 2 and % fortb. To rb. 
iff of Middleſex 3. reting : We command you (m); that on 


_ of 7 Iminfler in your county, yeo- 
c), late fl rr ame place, » eomax, NA | 
3 be found in yeur be Safely 25 e that you 

ar Pg their * before our juſtices at Beumer, © on the 

wr Gt of the H Kinley (4), * anſwer Samuel Day in 4 
rom ewherefore, wi a foree and arms, the cloſe (e) of tbe fail 


Samuel, at Weftminſter,' they broke, and other a0 avrongs to him did, 
150 the grant th ti re, Wang Fans Br, Rn, 


and have you there this writ. Wu Sir James Exre, Kai 


Mein inſter, e 10th day of June i in the 37th year of our | 
Apts to 2 


(5) Mr: Thomas Scott, you are fir with thi - 
intent that you may, by your attorney, appear in his 2 s Court 
of Cn FRE 2 return 5 870 W the 16th day 4 Jun ; 
infant, in ne, t you fence | in this attion, 


ous Capigs by Continuance. | 

This is preciſely in the Jane form as the above capias, ade c 

; ay r wn as before we have commanded you, or the like 3 
the only di ifference is in the præcipe, py It is Aims IT 25 


| continuance.” Ser this Section (B). 


Non Omittas Cupias 

as as common een only faying, We command you, that 
you omit. not by reaſon. of any liberty in your Wien. but 

chat * enter the lame, and take, Sc. | 


| Teſtatum Capias. | 
"hs æurit aua: lar in principle to the latiiat in K. B. 3 an. 
reciting the firſt capias, it then fared, that it wyas teſtiſied that de- 


- fendant doth lie hid, and runs from place to place in Jour county, 
| Kc. ; % that when the DES not ee in the firft 


03 () (e) 05 See the notes to the above writs in King's Bench. 
) If the writ is to be executed in any county retten then let it be 
as Are ante in note (m) to the latitat in K. B. 
(e) This is the conſtant form of this writ, Fought for a pretended treſ- 
paſs, and therefore called a puare clanſuin Fregit. For explanation thereof, 


ſee the Introduction to this work. 


(F) 1f it is a bailable writ, here inſert the ac etiam thus: And alſo, that 


_ the ſaid Thomas Scott may anſwer the ſaid Samuel Day, accotding to the 


'cuſtom of our court of Common Bench, in a certain plea of treſpaſs on the 
caſe upon promiſes, (or as the cauſe. of action may be,) to the damage of 
the ſaid Samuel of 10ol. 
ad Teſte of writ, viz. the day when Wed ut. 
This notice to be omitted if defendant is arceſhih, and writ tobe in 
be ay from to, and the F rin $ name. 
| : county, 


6 * 


Præcipe, 
what. 


Its origin. 


; Lern 1782, this writ has, been out of uſe. For the reaſon 


ait 
2 


36) How to ſue out 


8 * 


©» PROCESS IN ACTIONS ted. m. (4 


F x 


county, a new capias 722 called a teflatum eapias, to the iff 
the county where he vas to be found; but, fince the rule of Hos, 
of 


o 


web, ſie Ch. IV. Sec. II. | 
Write to Counties Palatine, © _ 


Wo 5 4 Fame as common cupias, with p- directiłon Zu (c 8 
WC 
79 t It is to be obſerved, that under this head are con- 
| tained the forms of; writs in bailable actions as well as 


in actions not bailable : this was done to prevent the repe- 
titlon which would otherwiſe have occurred in the next 


Chapter, and to render the ſubject more clear and ex- 
4•̈ᷣk̃,„ CCR 
4 "wot 72 b f . 8 155 5 ; 
the Proceſs, _ 
When an action is to be commenced, the firſt ſtep ne- 
ceſſary to be taken in both courts, is to procure a me- 


morundum or minute of the warrant, to proſecute on a 


28. 6d. ſtamp, agreeable to ſtat. 25 Geo. 3. c. 80. They 
may be bought at the law-ſtationers, or had of the officer 
who ſigns the proceſs. See ante, chap. 1, ſec. 2.(C). 
The next thing is to make out a præcipe, which is 2 


mere note or abſtract, written on a flip of unſtampt paper, 


containing the nature of the proceſs, the time when re- 
turnable, and the names of the parties, and of plaintiff's 
attorney. It is left with the officer who ſigns the pro- 

- ceſs, and ſerves as his order or warrant for ſo doing, and 
alſo as inſtructions to him to make a proper entry of ſuch 
proceſs having iſſued, which is afterwards done in a boo 

or on rolls kept for that purpoſe. _ | OE 


In the Introduction to this work, ſec. 3. it is obſerved, 


that there were two kinds of original writs, a præcipe 
quod reddat and /i te fecerit ſecurum, or pone, which iſſued 
out of the Court of Chancery; and that formerly, when 
either of them were applied for, they were procured by a 


note to the curſtor, called a præcipe or pore according to 


the nature of the writ. This was always done in the 


Court of Common Pleas, and in the King's Bench, when 


; 8 were by ſpecial original. If they were by 
'bill, there was no occaſion for any ſuch note or præcipe, 


as the original bill was filed; and the chief clerk upon 


that iſſued his proceſs of the bill of Middleſex ; but after- 


Wards, when it became the practice not to file the ori- 


5 ginal 


1 A A A 


ci 


Y 


SES 


fa 


June 10, 1797. 1 ; 


ws 4 woe Sr OCD S Rao 


1 
0 


G5 NOT BAILABLE. 


EY ginal bill in K. B., nor to ſue out the ſpecial original 
in C. B., but the #-/# proceſs in the one court be- 


came the bill of Middleſex or latitat, and in the other, 


capias quare clauſum fregit (as may be ſeen in the In- 
troduction, ſec. 1, 2, 3.) it then became neceſſary, in all 
caſes, to leave a note or memorandum of ſuch proceſs 


iſſuing with the proper officer, which is now, in all caſes, 
called a præcipe. This ſerves: as the document, from. 


which an original bill in K. B. or original writ in C. B. 


may be afterwards made out if neceſſar x. 

In the Common Pleas, the filazer enters theſe precipes 
on a roll, which, at the end of the Term, he delivers to 
the curfitor, who makes out the originals from them, all 
at once, to be filed with the cite brevium. But theſe 
originals are nothing more than printed blank forms of 


the clauſum fregit, filled up by the curfitor, with the 


parties names, &c. neither ſtamped nor ſealed, but filed 


with him pro forma 10 give the Court juriſdiftion. Theſe, 
however, will not do if a writ of error be brought after 
judgment by default; for then a ſpecial original in C. B., 
as was formerly neceſſary in the firſt inſtance, muſt be 
ſued out, which is obtained by petition'to the maſter of 
the rolls. So alſo is the original bill in K. B., if required, 


upon error brought. But, after verdi#, the want of both 


are cured by the ſtatute of zeo farlle. As therefore, in the 
King's Bench, the ſtudent ſhould always bear in mind the 
diſtinction between the original bill, or bill in treſpaſs, 
and the proceſs of the bill of Middleſex; ſo in the C. B. 
he ſhould equally remember the difference between the 


real ſpecial original, by which all proceedings in that 
court are ſuppoſed to be, and the common capia: guare 


clauſum fregit, which, in ſtrictneſs, is only meſne proceſs, 
as founded upon ſuch original writ. „„ 


| The Form of the Precipe as now uſed, is _ follows: 5 


| In K. B. nan 
For bill of Middleſen. 5 
Middleſex. Bill for Samuel Middleſex. Capias for Sa- 
Day againff Thomas Scott (a), muel Day again Thomas Scott, 


returnable on Monday next after treſpaſi at Weſtminfier (a), re- 


the morraw of the Holy Trinity. turnable on the morroxo of All 
Thomas Smith; attorney. Souls. : 


Fane 10, 1797+ 


( If it is to be a bailable writ, with an ac etiam, here inert in the præ- FED 
elpe, * Caſe for ol. upon promiſes,” or as the cauſe of action may be. 5 


Ty . For 


Thomas Smith, attorney. © | 


RY. 6 


wo 


Its uſe. 


| Ed Sf Mtiddle- 


ker i Latitst, 


* | e Latitat for Sh ah 


* by againſt Thomas Scott, tre. 
7 5% return. ble on, &cC, (4 as 


8 ATbomss! Sith, attorney. | al 


Fans 19, 7575 1 
So are all 


or non omittas bill, 


PROCESS IN derions ben by 


Caplas by Continuance. 


A, abooe, only ſay capias b 4 
t 


continuance, Ver, &C. and put 


date of the iat writ on the pre. 


tips. 
80 EY non omitias a th 


25 Jay, alias 4, or 1 85 


alias a non — — ca. 75 


Pias, ar 
5 | e avg, and pu 


like, accor to the 
wg. date 


when the firſt writ Mel, on the _ Y 


Mas: x 


N. B. Tt the writ is to & to a nutz nahe, or the . 
ale porth, the Ware e is as above; only in the widen, 


ſtead of the coun 
cinqu . as the c 8 
Having 


prepared t 
ee as. 1 4 ge 


5 TY vil of Miadleſex. 
Han e fas out Babs Blank bill, ohich. gh + 
at 2 Bill of Middkjex Office 3. 
Fill it p; — the bill, præacipe, 
and memorandum of auarraut, to 
the Bill of Middleſex Office, and 
the 2 cer will gn i it, {a which, 
if in Term, pay 6d. ; if in va- 
: 6k 10d. f Liavt the pre- 
cipe and memorandum of vb. 
rant at the office —— e bill f 
Middleſex is not to be ald! 

By alias ill.] 27 defendant 


ſex. 


| out an alias Sill. W's 

Pluries bill. 'By pluries bill.] I ile alias 

Pluries capias. By not ferwed before ny return, 
N 5 out a 4 ee Wo» 


recipe for 60 Wall © of 


2797. 


te th King's . # 6] 
15 upbt at the fates, had 7 | 


_ officer for ſigning 28. 64. z 


 evarrant with bim. 


-avrit 10 Seal Offices 7 For. fe 


125 uy Palatine 52 Che W 


ocured Fake eee af warrant (3); and 
pricipe, which * eb ven my an eee 


Het e, 992 
Get a blau aurit, to be wks 
28 fationers, or had at the 

ce; ; fl it up, carry it, 

5 the præcipe and memoran- 

dum of warrant, to the King's 

and Bench, Office to be figntd; pay tbe 
leave 
the præcipe and aner and of 

Den carry 


OO 
By 1 capias. a, IF the. de. 


| be not ſerved avith the bill of fendant be = ferved with the 


Middljex before the rerurn there- latitat before t, 
fue,out an alias * 


8 return thereef, 


By pluries capias.] If the 
tas be not ſerved in time, ſue 
out a pluries __ ; 


0 vu. FE note in the 1 page. i 
5) If a bill of Middleſex has been, in fact, ſued out, and afterwards it 
be found 9 4 ſue out a latitat, the old memorandum of the warrant 
Which was the bill of Middleſex will be ſufficient ; only add to the 
Beta latitat, iddleſex Toys out the vor day of ſune 


The 


of 4 85 or latitat muſt be ſued out; but I conceive'a 


; eise as above, take the pracipe and memorandum 2 warrant f 


See. ) NOT BAILABLE _ | 
The made of aint out the alias. The alias aud Nee capias 


| 25 7 7 5 is the fame as the are ſued out in R 15 5 5 


Ly in the the latitat, only 2 is 
0 off NN the 2 io ſigning, but 
. . ar pluries Gil » and 


elf inſert the date auben the firſt * a be frecipe far the 167 | 


bill of Middleſex i Mud. Pay no Pp ay, alias or pluries capi 1 | 


han ad. , cad Wd. oof. aan. no 
pron le, The ar Cher the Bü fend. 


av Non omit. bill; 
. omittas dg 22 2 12 Non omit ap. 


+ E - ; 


22 | wy i * | | 
a Fi br « non omittas bil YM A das capſas.”” Ag 2 wy g 


. ; . Sued out in fire 
neceſſary, i is now preſumed an prin with; and the ſtance.» 
non omittas bill, or 'capias, may be ſued out in the firſt _ 
inſtance, without any previous writ or return. -  / | 

If, after having ſued the luries bill, or pluries capias, Pluries writs | 
or pluries non omittas, as the caſe may be, defendant ſtill Term to Tem 
be not ſer ed before the wit is returnable, then ſue out e 
another pluries in the ſame way as the laſt, and ſo con- 
tinue them from Term to Term, ſtill putting in the Pre- 
cipe the date when tlie if proceſa iſſued. . 

It is ſaid in ſome books, that pluries w its can only be New wil only, 


continued for four Terms, at the end of which a new bill © 7 


new bill of Middleſex or latitat 3 is only Ts; 15 
_ tiff lies by for four, Terms, A nd 


Th | 1 fo 
Having procured memorandum of warrant, and prepared præ- capias. * 


to the proper 7 5 who will make out the Capias, 
" fame ; 3 and, at his leifure afterwards, as obſerved above, 22 
cure the original writ from the curſitor to auarrant it, which be re- 


r ae . e 25. 2d. f-. 


27 & | 3 


/ = 


% 


"913% « 


Won omittas 


c eee ACTIONS . [Ck.III. (5 


ant cannot be ſerved be 77 the return thereof, fue out a 
. continuance (a), whic preciſely the ſame as the firſt 
capias, — ly put in the præcipe the words capias by continuance, 


| and alſo the date aoben the finſt writ iſſued. If the capias by con- 


tinuance be not ſerved in time, ſue another capias by continuance, 


__ s ew Tere vo Term; pay figning thy c evrits 10d. ſeal. 
ing 7d. 


a liberty, then ſue „ a non omittas capias, in Jame manner as 


dannen capiat, only in præeipe call it & non omittas capias.“— 


2 , er, e ola inſtance; i, not d in line, fad ag 


let it be what it may, whether bill of 
or capias, there ſhould be annexed, or ſubſcribed, a written 


9 the date when 


an alias and pluries == omittas capias, always Putting in RG 
firſt avrit Mood. ONE 


E Such i is the mode of ſuing out proceſs in the re. 
e courts of King's Bench and Common Pleas.— 


A copy of this proceſs is to be ſerved on defendant; but 


it is previouſly-neceflary, that to ſuch ep7 of, the proceſs, 
iddle eſex, latitht, 


notice to the defendant to appear; and alſo the name of 
the attorney retained by 3 aue nee 


will conſider; wary hop OY 5 Sen: 


(00 T he Notice to Aer, to de inſerted in a we 


(e. 17 


Copy of ſuch Proceſs. 


. 1) 4 The Intent and Form dees 
(. 2) How Notice ſhould be filled . 
(C. 3), In what Caſes neceſſary. 


By the 5 G. 2. c. 27. ſ. 4. upon every copy of ſuch 


| proceſs to be ſerved upon any defendant, ſhall be written, 
in words at length, in a common legible hand and cha- 


racter, an Engliſb notice to ſuch defendant, of the intent 
and meaning of ſuch ſervice, to the effect following, viz. 
A. B. You are ſerved with this proceſs to the intent that 


- you may, by your attorney, appear (b) in his Majeſty 5 court of 
2 f 75 


; at the return thereof, being the y 
of 15 (as the èaſe ſhall happen to Debs © in order ta 


: As in this action. 


e „ 


— 


(a So called, becauſe i it- indent x on | the roll by the Alazer from the 
time the firſt writ iſſued, and fo on from Term to Term, until the deſend- 


(5) 1f it be againſt huſband and wiſe, fo, for yan elf and Mary your wife, 


on omittas capias. 74 If defendant lives, or is to be ſerved in 


And 


Aa r TS: one. 


C. 2) How Notice ſhould be filled up: 


There are only three blanks in the above form to be 


filled up; firſt, the name of the party to whom it is ad- 


dreſſed; ſecond, the court in which he is to appear; third, 
the day on wwhich he is to appear. „„ 
As to the firſt, the name of the defendant muſt be 


mentioned in the notice; nor is it ſufficient merely to 


ſay, you are ſerved, &c. Bebema v. James, 1 Wil. 104. 


B. R. Worgman v. Plank, C. B. T. R. 100. 


If there be ſeveral defendants, they muſt all be n yy 
And they ſhould be accurately named; for if the name 


in the notice differs from the name in the proceſs, it will 


be bad. _ Simpſon v. Claypham, P. R. 348. Cromwell v. 
Good uin, Bar. 409. 45 1 b * 


As to the ſecond, the name of the court in which the 
action is broyght, either King's Bench or Common Pleas, 
ſhould be properly inſefted..  __ 5 
As to the third point, viz. the day on which he is to 
appear; it ſhould, perhaps, ffri#ly be the day of the 
month on which the return-day of the proceſs exactly 
falls; as, ſuppoſing: the return in a common capias to be 
in eight days of St. Hilary, the notice ſhould be thus: 


( at the return thereof, being the 20th day of Fanuary.” 


And this, although the 20th of January ſhould fall 
on a Sunday. Alſop v. Bagot, P. R. 346. Fenner v. Oat- 


ridge, ib. For if it were made the 21ſt, it would be bad, 


Green v. Watkins, ib. 347. 


The reaſon of this practice, of giving notice to appear 


on the Sunday per Ld. Mansfield in the caſe of Swan v. 
Broome, Bur. 1600. is, that in ancient times the courts 


te uſed to fit upon Sundays ; whilſt they did ſo, the notice 


* muſt followy the practice then in uſe, and muſt of con- 


« ſequence be given for appearing on the Sunday. But 
*& now, that old practice of their actually fitting upon 


How to fill up 


the notice, 


it, As to the 
name of the de» 


2d, As to the 
name of th 
court. 


za, As to the 74 
day on which 
defendant is to 
appear. 


Muſt be the 
return day, 
though Sunday. 


The reaſon 
thereof. 


1 


« Sundays, being altered, and at an end, theſe notices 


© muſt neceſſarily relate to the Monday, when the courts 


But, with due deference to ſuch authority, this reaſon 


does not ſeem fully ſatisfactory; becauſe, firſt, the courts 
did not ſit on Sundays, at the time when the above act 


paſſed, namely, the 5 G. 2., nor long before; and there- 


fore there was no ſuch practice then in uſe for the notice 


to follow ; and, ſecondly, the ſpirit, and indeed the letter 
of the act, is clearly otherwiſe ; for it direQs,, that the 
| 8 plaintiff 


& do fit, and therefore the defendant cannot be miſled by 
„ having notice given him to appear on the Sunday.“ 


Reaſon not ſa- 
tisfactory. 


— — — 3 — 


— — .——— a SR EIEIOY — — —— "i 


plaintiff ſhall give defendanit notice of the intent and mean- 
ing of the ſervice; the intent of which cannot now e be for 
SA a] defendant to 7 in court on a Sunday. 
In C. B. notice The Court of Common Pleas, in a late tale. were of 


: 8 not the defendant to appear on the exact return-day, but 
on the retum- agreeable to the fact. Defendant was ſerved with a 
. clauſum fregit, returnable in 15 days of Eaſter (5. e. the 
8th of May); but the notice to appear was thus: ar the 
return thereof, being the 11th day of May 1791 (i. e. ny 
quarto die poſt); and upon ſhewing cauſe why proceed 
_ Ings ſhould not be ſet aſide for irregularity, the court 
ſaid, Nane. were clearly of opinion, that the notice to ap- 
pear on the quarts: die pot" was good, 'that.being the day 
ben, in point of fa, the defendant was to appear. 
BE p and others, C. B. "DER BS. *- - 
There is a N. B. in the report of this caſe, that the 
old practice of giving notice to Cent on the Effin-day | 
23685 


[the return of the Proceſe)! is not away by this de. 
: , ter ination, _ 
May be either © | early not; ; but as the profits” 10 5 ſtands, che e 


eee i the notice of a capias may be made either the actual 
e pin return-day, as. mentioned in the writ; i. e. the efign-day, 
or the day, in fad, when defendant i is to appear, vi. the 
| . e die poſt, 
| . Nooccafionto- Formerly the courts held it neceſſary for the notice to 
—— ſpecify the year as well as the day of the month; or to 
add the word * inſtant,” or “next. Vi ing field V. Beard, 
| Bar. 419. bite v. WW: aſbingten, P. R. 


8 888 ficient to inſert the day of the month, as the 26th of June, 
| Without ſaying inſtant,” « next,” or expreſſing the year. 

The Weavers Company qui tam v. . Str. 270 
Elliott v. Parrot, Bar. 425. ; 


(C. 3) p (C. 3) In what Caſes Notice. is eehte. 


In what caſes A notice is moſt unqueſtionably neceſſary, by the ſtat. 
"coy neceſ- 12 G. 1. and 5 G. 2. in all caſes where the cauſe of 
In all actions action ſhall mt amount to 10l.; and if omitted, proceed- 
under 10. ings will be ſet aſide. 

acta ne It alſo was held neceſſary in C. B. in all caſes where 
ſerved; rol. Longbothum v. Knapp, Bar. 404. Atꝛuood v. Mere- 
dith, P. R. 349. * 9 5 RE 145 Cock v. Tur. 
ner, ib. 100. 


. 
$- 


' PROCESS IN-ACT IONS fcb. Ill. Cc. 2 


held e opinion chat the notice was good, though not made for 


8 347. a 
The day of the But now theſe caſes are exploded, and it is held ſuf.” 


zo]. if proceſs Proceſs is ſerved, although the cauſe of action be above 


— . 8 
e Dc  @a fo 83ÞLÞ” but anc i. G 1 23 W LIT 


a) 


> X 


* *˙* et 


ASF „S888 


(6/3) 86.1) NOT BAIE ABLE. 


But in the caſe of Milli v. Lewis, in B. R. 1 Wil. 224 but notfoin 
*: was reſolved, per cur. that there was no occaſion to put © · R. 


4 


is this caution necefſary in caſes of greater magni» 
tude? The only difference in à bailable writ is the 


"FL 


the notice to appear at the bottom of the proceſs, accord - 
ing to ſtat. 5 G. 2., it being above 10l. See alſo Tidd, 

ONO , e , TV I aoe ters 
71 is queſtion, however, came before the Court, Tri- 


nity Term 1797, on- a motion to ſet aſide proceedings 
for an irregularity in the notice. The proceſs had been 


ſerved, though it were a bailable writ. It was contended; 
therefore, that no notice at all need have been given, the 


cauſe of action being above 1cl.; and the caſe of Willis 


and Lewis relied on. But Lord Kenyon ſaw no reaſon 


for diſpenſing with the notice in ſuch caſes; and on 
looking into the acts of 12 G. x. and 5 G. 2. thought 


that it was neceſſary, and rule was made abſolute. 


Surely ſuch a notice is agreeable both to the let- 


ter and ſpirit of the above ſtatutes. For the 12 G. 1. 


c. 19. and 5 G. 2. c. 27. being in pari materi, and the 
latter having paſſed, ſpecifically, for the purpoſe of ex- 
plaining and amending the former, muſt be conſidered 


together, and be looked upon and conſtrued as one act. 
Now, by the 5 G. 2. f. 4., a notice is poſitively directed 
to be written upon the copy of every proceſs ſer ved on 
„ „% ) a 
But it may be ſaid, that by that act this clauſe can only 


relate to proceedings in actions under 10ol. Be it ſo; it 


muſt then be looked upon as a neceſſary part of the pro- 
ceedings, as directed by the 12 G. 1. in all caſes where the 
cauſe of action does not amount to rol, 3 


Now, by che ſecond ſed. of that act, it is poſitively 


enacted, that if any writ or proceſs ſhall ifſue for the 
ſum of Tol. or upwards, and no affidavit and indorſement 


ſhall be made, the oper ſhall not proceed to arreſt 


the defendant, but ſhall proceed TN LIKE MANNER as is by 
that aft directed in caſes where the cauſe of action does 


not amount to the ſum of 10l. It would ſeem, there- 


fore, as if a notice were neceſſary in both caſes, more 


eſpecially when the intent and ſpirit of this law are con- 
ſidered; for it is a law in favour of defendant, to put 
him upon his guard, to explain to him the nature of the 


proceſs, and warn him of his duty to appear. If, then, 
the legiſlature thought fit thus to caution defendant in 
matters of little moment, in actions under 10l., 2 fortiori, 


* 


- 


* 
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4 — rout thas man no | means —_— the pcs * the 
notice. 


(D) 0 of the ee om of the Atcomey' 8 Name 
| on the Proceſs, 


Indorſement di. i By 2 8 2. E. 23. L. 22. it is nated” that every copy | 


x<ted by fta-" of any writ, or proceſs, that ſhall be ſerved upon any 
ate. defendant, ſhall, before the ſervice thereof, be ſubſcribed 
| or 11dorſed, with the name-of the attorney, or ſolicitor, 


who ſhall be immediately retained, or employed by the 


plaintiff in ſuch writ or proceſs. 
omiſſion ſor- It was formerly held, that the omiſſion of the attorney's 


mer did not name did not vitiate the proceſs, and proceedings were 


vitiate proces. refuſed to be ſet aſide upon that account. Fawkes v. 
| Fay, P. R. 440. Blackhall v. Gould, ib. 441. Bar. 40). 
But now it does. But theſe caſes were previous to the paſſing of the 
12 G. 2. c 13.3 which, though it only immediately re- 

lates to bailable writs, on which warrants to arreſt iſſue, 

yet it ſhews the wiſh of the legiſſature to enforce this 

practice of the indorſement ; and ſince that time ſuch 


indorſement has been [deemed neceſſary by both courts, | 


In C. B. Chapman. v. Ryall, and others, Bar. 415. In 
WES [7 "oft. 58. and Oppenheim qui tam v. Harriſon, Bur, 
By 203 and for. want thereof, proceedings may be ſet aſide. 
It muſt be the Further, it muſt be the name of = attorney. actual; 
real artorney's retained; for although, in the laſt caſe, it appeared tliat 
name. there was a real attorney's name thereto, yet it was put 
' without any authority from him by the plaintiff's attor- 
' ney, againſt whom, for ſo doing, the court granted an 
attachment. Ib. Bur. 20. 
| — who the attorney for plaintiff is, to whom he may apply 
for information about the ſuit, or to 9 the 
| action if he thinks fit. 
Not neceſſary if Where the plaintiff himſelf, otras { is an attorney, 
attorney plain - and ſues as ſuch for himſelf, no ſuch indorſement is ne- 
i cefſary. Fields, one, Ee. v. Lewen, 4 D. & E. 275. 
Indorſement of Nor is the indorſement of the date on the back of 
date no part of the writ any part of the writ; if the teſte is right it is ſuf- 
writ. 


Norrit, 1 Wil. 91. , 
Thus where the writ was in fact ſued out on the 24th 


January 1785, but by a miſtake it was indorſed 24th 


Py 1784, the variance at the trial was held imma- 
oj 3 nol, 2 


ficient, though the indorſement be wrong. _ Coleby v. 


— 


The intent of this indorſement is to ſhew the defendaht 


. 
A 2 
a nn ao _ vet * 


15S NOT BAILABLY. 


| terial; but the ſame miſtake having been made in Le 
return of the writ, the judge thought that a material va- 

riance, and nonſuited the 1 _ Green v. Rennet, 
1 D. & E. 656. | 


IF The proceſs — PUT thus 1 iſſued, and a 
written notice to appear, /ubſcribed or annexed thereto, and the 
attorney's name indorſed thereon, it is completed for ſervice 
upon the defendant ; but, before the treating of the ſervice 
thereof, it may be uſeful to make ſome general obſervations on 
the nature and extent of the proceſs, = mode of directing and ; 


filing it 75 and the time f ſuing it 5 


65 Obſervations on the weck 


2 . 1) The Nature and Extent thereof, 
(E. 2) How to be directed. 1 
9 3) Of filling up the Proceſs as to Names of ; 
: Parties, Cauſe of Action, and Teſte 

-. 8nd Rent... 
(E. 4) Of ſubſequent and former Proceſs, how 
4 + they ſhould agree. | 
(E. 5) Of the Time when Proceſs may ine; its 
legal Operation, as to being or not the 
Commencement of the Suit; and how I 
it may be now pleaded. _ | 


# 


ht (E. 1) Nature and Extent of 1 

1 | The bill of Middleſex i is a mere Precept, having only a 

* return, and no direction nor 7Ze/e ;_ nor can it run over all 

England, but is confined to the county of Middleſex. It 

4 is a proceſs of the Court, iſſued by the chief clerk of the 

” court, and not a writ in the name of the king. 

f So that if defendant be ſerved with, or arreſted upon, a 

. bill of Middleſex, in the city of London, or out of the. i 

; county of Middleſex, proceedings will be ſet aſide. Bor- 

7 Eg v. Bellamy, 1. D. & E. 187. Devenege v. Dalby, 

0 84. „ 

' But if it be doubtful whether the ſpot where defend- 
ant was ſerved be in London or Middleſex, it ſhall be 

{ ood ard "_ v. 3 A 


A latitat 


« 


at PROCESS IN ACTIONS ch. Ii. K. 1) 
Latitat nd A latitat and capias are ſometimes conſidered in the 
2 nature of original writs, but ſometimes only as proceſs. 
Extent of lati- 1020 Li confined to any particular county, but 
ar. may be ſerved in any. Borman v. Bellamy, 1 D. & E. 
2 7 Even in Middleſex. Kelly v. Shaw, 6 D. & E. 7, 
For if perſonal notice be given to the party, it is ſuffi. 
cient, provided it be not a bailable proceſs, 
oe PECAN Although, after long argument, it was held, that a la. 
Runs into titat did not run into Wales { Lampley, and others, v. Thomas, 
Wales, and others, 1 Wil. 193.); yet it has fince been deter. 
mined that it does. Perry v. Taue Do: 214. 
- I be latitat and capias exten 


4 


to a county palatine, and 


| 2 to coun- are immediately directed to the chancellor, or the biſnop, 


as the caſe may be; for the meaning of the expreſſion, 
breve domini regis non currit, is not, that the king's writs 
are not to be executed in ſuch places, but that the Court 
cannot direct them immediately to the ſheriff; if, how. 
ever, ſuch writ be directed immediately to the ſheriff, 
and it is acted upon, and a bail- bond taken, ſuch proceed - 
ings are not void; for the ſheriff is bound to obey the 
proceſs of the Court, although it may be an infringement 

of privilege; and the chancellor or biſhop of the county 

| N may interpoſe, and make his claim accordingly. 
But ©, Whether on application to the Court ſuch proceſi 
might not be ſet aſide for irregularity. Jacihen v. Hunter, 


6 D. & E. 73. - b 
(E.2) (E. 2) How Proceſs to be directed. 
̃hue bill of Middleſex has no direction. 


How proceſs to The latitat and capias are generally directed to the ſhe. 
be direRted ge- riff of that county where defendant is likely to be found, 
; 207 To the ſberif of Berkſhire, and the like. 
But there are many cities and towns. of excluſive juriſ- 
dictions governed by their own officers; ſome having 
_- em, ape athers , oo. 
I be cities of Bri/ol, Chefter, Coventry, Gloucefler, Lin- 
coln, London Le and York, and the tozun of Notting- 
ham, have two ſheriffs 5 
WMirits are therefore directed to the ſheriffs of the city of 
pe and the like, and of the zown and county of Not- 


Bat 


of 
lots 


' 


te -NOT-BAILABLE.. . * 


But the cities of Canterbury, Exeter, ee and 


Worceſter, and the towns of Kingſtan upon Hull, New- 


2 upon Tyne, Pool, and nne have onl y one 
ſheriff. 
Writs are therefore directed to he ſheriff of the city of 
1 and the like, except Litchfield, which being 
county of itſelf, it is the ſheriff of. the city * 
Talea and the county of the ſame city. | 
And to the ſheriff of the town 0 county of Kingſton | b 


upon Hull, and the like. 


2 they iſſue to a county | palatine, they are d. 
To the Chamberlain if eur county palatine of Chefter, or 


Bit deputy, erecting. 


OF the Chancellor of our county palatine of Lancaſter, or 
deputy there, greeting: 
15 4 the Reverend Father in God, by permiſſion, Lord 


| 475 of Durham, or to his Chancellor there, greeting. 


But ſometimes a particular ſpecial direction is neceſſary; How, if terit 


as if the ſheriff be a party, the writ would be bad if di- ee 125 


reed to him, although it were mere proceſs in a com- 
mon action. IV gſton v. Coulſon, Black. 506, But it a 


- ſhould in ſuch caſe be directed to the coroners ; and if the 
— ners be parties alſo, it ſhould be directed to two per= 


either named by the court (3 Black. Com. 354. ), or 
uominatod by the maſter (Imp. 160.), called « an 


E. 3 of filling up the Peer a to Messe (k. 3) 
Parties, Cauſe of 1 and Teſte and ; 
NSN. CE” 


rh is not neceffary to inſert in the proceſs, an wht! ac- Of ew detiths 
count, or in what right, the party ſues ; ſo that executors, nes ik 
adminiſtrators, aſſignees, and the ike, need not'be de- 


ſcribed as ſuch in the proceſs ; but it may be generally to 


anſwer A. B. in a ih. He., and 22 may afterwards 
declare as executors, &c. or plaintiff, u fuch general 
proceſs, may declare qui tam. The Witvers Company v. 
Fare eft, Str, 1232. L gui tam v. Wi iliams, Block: | 


722. So, on the other hand, it was formerly held, that Need pot kate | 


if the proceſs were particular to anſwer A. B. as ex*cutor, - beans 


adminiſtrator, Or the like, plaintiff might have n proceſs may b 


— and not as executor or adminiftritor. Not fo, general, and 
* if the action had been a qua tam aQtion > for plaintiff after- 


wards declare 


Tr then, in ſpecial cha» 


racer; - 


— 


# 
? 


- . - PROCESS IN ACTIONS 6. ut 6. 


8 it the procels were qui tam, plaintiff could not have. 


declared generally. 


though the plaintiff may be ſtyled executor, or give him- 
ſelf. any other ſuperfluous deſcription in the proceſs, and 
declare otherwiſe; yet this will not hurt, for the demand 
is the ſame; but in the caſe where the proceſs i is qui tam, 
and the declaration general, / the very nature of the de. 
mand is altered, the proceſs importing a demand to the 
king and plaintiff, and the declaration a demand to the 
plaintiff only. Lloyd v. Wi amt, Black. 722» Canning 
v. Davis, Bar, 4 494- 

1 This diſtinction, if cg examined, does not ap- 
or ſatisfactory z and, indeed, has been ſince over. 


8 Where che proceſs being to aufer plaintiffs as aſſig- 
vers. nees of a bankrupt, and declaration generally in their own 
—_ right, proceedings were ſet aſide; and it was held, that 


plaintiffs could not declare generalinon proceſs ſued out in 


a /pecial character. Meggs, off ne, v. Ford, Eaſt. 25 


8. 3. Imp. 6th edit. 199. 

Ihe preſent practice therefore Gus” to be, that, u 
22 eneral proceſs, plaintiff may declare i in a ria charac n 
| ut not vice ver/a. 
| Orthe deſerip= The proceſs ſhould expreſs the datendant by his tame 
_ -e of baptiſm and ſurname; and if more perſons of the ſame 
rern N name, a proper diſtinction ſhould be made, as elder or 
ON younger, Cc and in C. B. it ſets forth his addition of 

Place of abode and calling; but that is now become mere 
matter of form. 


Only fourina No more than four defendants muſt be put into one 1 


wit. wWrit. This number ſeems, particularly recognized in a 

HY rule of Court, 20 Geo. 2. whereby attornies ſuing out at- 

tachment of privilege againſt any defendant, are ordered 

to leave a præcipe with the ſigner of the writs, with de- 

fendants names, not txceeding four in each writ. 

Ie need not be It is not neceſſary that it ſhould be a joint cauſe of 

a joint cauſe of action, becauſeyfour are inſerted ; for plaintiff may join 

not bailable, four defendants in a latitat for four different and feveral 

atherwiſe it cauſes of action, and afterwards declare againſt all or any 

*. of them, as he pleaſes; the latitat being thus conſidered 

| | as mere proceſs to bring, Parties into court; Roe v. Cock, 
2 D. & E. 258. 

But this 1s. whers the bons not baile; foe in 2 

bailable 3 che defendant or defendants i in that _ 

: | only 


And the 3 given for this diſtinQion was, that 


C Pg URDU Ie CU; "7 RD . 


red 
de- 
join 
any 
red 


in 2 
tion 


. 3) 80 


ſubſtitute for the original, and muſt, be ſtrictly. abided 


Vor. 1 ; G i : i 1 If | 


| \ 25 - 0 0 | « | : , 
a . , þ 25 5 8 
e. LI NOT -BAILABLE» = » 4 261 


, lling up Proceſs. . 
only mult, be inſerted in the writ; for the ar etiani is aa 


4 


by. If, therefore, two are named in the writ, and one 


only declared againſt, proceedings will be ſet aſide. 


Holland v. Fohnſon, 5 D. & E. 695. Holland v. Richaruls, 

and Yardley v. Burgeſs, ib. 697. Moſs v. Birch, ib. 392. 

It is clearly not neceſſary in common proceſs, where of ſtating tbo 
no ſpecial bail is required, to ſtate the particular cauſe of *cauſe of action 
action: in the Common Pleas the capias is general-where- W We 
fore he broke the cliſe; and in the King's Bench it is as Need not be 
general to anſwer plaintiff in a plea of treſpaſs, let the cauſe nen. 
of action be, in fact, what it may. Faſter & Bonner, 

Cowp. 355. See alſo the Antroducti m. 

Me have ſhewn, in the Introduction, that as the court 

of King's Bench originally got eognizance of the cauſe, 

upon the ſuppoſition of a treſpaſs having been committed, 
it was formerly held neceſſary to allege a treſpaſs in the © 4 
proceſs 3: but the jurſſiction; of this court being, at this Proceſs not bad, 


day, firmly eſtabliſhed, it is not ſo ſtrictly inſiſted upon; though to an- 


ſwer plaintiff in 


ſo that where the bill of Middleſex was to anſwer plain; a plea of deb 


tif in a plea of debt inſtead of treſpaſsÞ the proceſs was inſtead of treſ- 


®held good. Barber v. Lloyd, 2 D. & E. 513. Cox v. _ 


/ EET 
But there is one inſtance where the cauſes of aQtidn Should ftate the 


muſt be inſerted in the proceſs, though ſpecial bail is not nf of actin 


* . . - . . . '. if gal ſt . q ; 
required; which is, in an action againſt bail upon their — 2 
recogniz ance, when the following ac etiam, by a particular N 


rule of the court of B. R. (E. 15. G. 2.) muſt be added . 
after the words, in a plea of treſpaſs: And alſo to t ge 
bill of the ſaid Joſeph to be exhibited againſt the ſaid 

« James in a plea of debt on recognizance, according to 1 


« the cuftom of the court of. our lord the king befage.the king. 
«, himſelf,” if it be a latitat; but if a bill of Middleſes, 
ſay, according to the cuſtom of cur tourt before us,” other- 
wiſe the defendant, or his attorney, ſhall not be bound 
to accept of a declaration in debt. upon ſuch recogni- 
zance. The intent of this rule was to prevent a ſurpriſe 


upon the bail. | 


The fame writ muſt not contain different cauſes of 


actions againſt different defendants under ſeveral ac etiam. 
Huſſey v. Milſan, 5 D. & E. 2544. OO 


pf , 


A dil of Middleſex is no writ, and has no 15 .  Ofthe tee and 
Every /atitat capias, & ce. mult bear teſte in term, other - return of pro- 


Bur. 2588. Black, 683. 


5 


7 ee * 
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„ PROCESS IN ACTIONS 


ths 


+ 


CTIONS (Ch. m. . 
Te Of filling up Proc fs. 
Al proces . If therefore they be ſued out in vacation, they are to be 


muſt be teſted, teſted rhe laſt day of the preceding term. Fohn/on v. 

| Smith, Bur. 964. Bennet v. Sampſon, Bar. 407. 925 

If ſued out in term, they are generally teſted the firſt 

iy of ſuch term, unleſs it be an aliat or pluries writ; then 

its teſte ſhould be on the return day of the 4% writ; and 

the clerk ſhould ſubſcribe under it the term when the 
* firſt writ iſſued. Reg. Tr. 1656, ; 


and made re. As writs are teſted, fo muſt they be made returnable in 
een term; otherwiſe, void. Mills v. Bond, Str. 399. 
Bill of Mfagte. - A bill of Middleſex or latitat, with their reſpective 


ſex or latitat on aliaſes, & c. muſt be returnable upon a day certain or par. 


n certain; ticular return, not on a general return day. Vid. ante, 

| Ch. I. (C). ff!!! IMET 
which may be There are no certain number of days in which the re. 
de benden turn muſt be made: a bill of Middleſex or latitat may be 


= in in es rcturnable the next day after it ig ſued out. Loving y, 
Avery, Str. 917. Nay, even the vt ſame day it is iſſued. 
Oxlade v. Davidſon, 4 D. & E. 610, Though the caſe 

of Green v. Rivet, Ld. Ray. 772, is expreſsly- contrary, 

_  faying that the proceſs is de die in diem; and it mh 

ſieems hard, as the very day a debt is incurred, a writ may 

de ſuedSut, made returnable, and a declaration delivered 

die bene fe without an opportunity for defendant to pay 
the debt. Imp. 6 edit. 135. RP 

In every capiac, the proceedings being founded upon an 


adam de fave original, the return ſhould be made on a general return 


fifteen days be- 3 f | 
Ca 3 and day; but if only a common capias, there need not be 


return, if not, it fifteen days between the teſte and return. Formerly in- 


Rn , 1 * deed, it was even held error if otherwiſe, and not merely 
amended. an irregularity, Williams v. Faulkner, Bar. 409. After- 


wards the court deemed it only an irregularity, and et 
aſide the proceedings. Athinſon v. Taylor, 2 Wil. 117. 
The next ſtep was, to allow the writ in ſuch caſe to be 
amended. Carty v. Afoley, Black. 918. Ib. 3 Wil. 454. 
And now, although there be not fifteen days between 
the teſte and return, the court will not take notice there- 
of; nor even grant any thing upon a motion on that ac- 
count, but allow it to be amended, as a matter of courſe. 
Biurebier v. Whittle, 1 H. Blac. 919... 
It is to be obſerved, however, that this practice only 
relates to proceedings by common capias quare clauſum 
 fregit ; which is a writ founded upon an original, ſuppoſed 
to be previowlly iſſued, and not to proceedings by /pecia/ 


t q 


846. 8. C. 


and the plaintiff afterwards proce 


155 5) Of the Time when Prin may iſſue; its (E. 5) 


of action has accrued ; becauſe, generally ſpeaki 


bitianem bille, by which muſt be here 
filing of the declaration, though, after 


3 


. 3) Yee Ly © NoT BAILABLE, | 


1 iben Proceſs may ue. 


0 af proceſs, in either court, a term muſt” not inter- Proceſs N 
vene between the teſte and return, as the cauſe would be a term inter 


| then out of court, and the writ abſolutely void; and if 


defendant were arreſted thereon, an action of falſe im- 
priſonment would lie againſt the plaintiff in the aQior 
though not il the officer. Fogon v. Lloyd, Blac. 
il. 344. 
If i it be wits in = wrong year of the reign, as the Or if tefted wh # 
ziſt inſtead of the 32d, it is irregular. Taylor v. Ni- wrong year: 


cholls, Bar. 409. 
Formerly it was held necefſary for the filazet to put his No need of | 


| filazer's name 
name to the capias; but there is now no 9 occaſion for i it e 


Foſs v. Eyles, 1 "Th Blac. TR a 


6. 4) Of 1 ISRLR and former Proceſ how 450 5 
they ſhould agree. 7 
AlN aids nod e ene nds" ee e e naman all 


firſt writ ſued out; for if the - /atitar be againſt the de- n—_ 
fendant by one Chriſtian name, and the ali ROE ER” 


aſide the proceedings for n ty. Cerbet AL ST, 
3.9: * * 0080s” | by 55 
| * 


legal Operation as to being the Com- 5 
mencement of the Suit, and how i it t may „ 
be pleaded. ; 


| 3 may be ſued out in Hart al but muſt be teſted When| ll, 
as of the preceding term. art, aſſi ee, v. Hingeflot, d 
Bur. 28588. 5 "I . Abe; . = 


So a latitat may fometimes. be ifſued before any cauſe and whether to 


in all be conſidered as 
common caſes, a latitat, by the practice of cell, 3 aer 2˙ 
conſidered merely as a proceſs or ſummons ; and the de- keene . 
claration is deemed the commencement of the ſuit, and is Ia common as proceſs 


what is meant by the exhibiting of the bill. 


The time 6f iſſuing the latitat, therefore, i is immateril; Time of ifſuing 
for if any cauſe of action accrues at any time, ante exhi= immaterial. 
nt before the 
ſuing out of 
the proceſs, it is ſufficient. Fo/ter v. Bonner, Cowp. 454. 


foinfan v. Smith, Bur, 9 50. 7 
'0-2 And 


* 


" 
— 
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5 When Proceſs may iſſue. 1 905 


And this, although the writ was a bailable one, for the 

reaſon giren by the court is, that the ac etiam clauſe ſays, 

and alſo to anſwer to a bill to be filed.” Beft v. Wilding, 

This ſeems to be now the fettled practice of the court, 
und Lord Mansfield's determination in Foſter and Bon- 
ner, that the exhibiting of the bill means the filing of the de- | 

claration, has been fince adhered to. But, with great de. 

_ - ference, I conceiye that the phraſe ante exhibjtionem bille 


% 


- et an original writ, and it is the firſt ſtep on the record, 
„„ The want of a hill, is the common error aſſigned as the 
F c want of an original is in the Common Pleas, and both 
„ are alike cured after verdict, If the plaintiff, there- 
ec fore, duly proves a treſpaſs or injury before the ex- 
« hibiting of the 5, it is ſufficient.” All this I admit; 
but the queſtion is, what 5/ is here alluded to? not 
ſurely the declaration; for how can that be conſidered ar 
an original writ ? Beſides the common error aſſigned is 
never for want of a declaration. The very argument, 
therefore, ſubmit, proves the exh3bitio bille to be the 
exhibiting of the original bill or bill in treſpaſs, which is 
in appohtion to, in the nature of, and anſwers the ſame 
end as the original writ in the Common Pleas; and that, 
tterefore, ſtrickly ſpeaking, whenever the exhibiting of 
tze 610 is termed the commencement gf the ſuit, we 
___ "ought ſurely to underſtand the filing of the briginal bill, 
which is ſtill ſuppoſed to be filed ; and the want of which 
Was in all des error, until the ſtatute of Elizabeth, 
when it was cured after verdict, but for which, error ftill 
may be, and commonly is aſſigued after judgment by de- 
T OT.Y >. 


U . 
- 
* 
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wad %s 5 ys = wp; 1 4 22 «„ * 5 5 — „ 
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But the above reaſoning ftill holds ſtronger in eaſes of 
bailable proceſs; for it has been generally allowed, that 
the ac etiam clauſe was introduced as a ſubſtitute for the 


original writ; and in many caſes it has been declared to 


be as an original. "Hof and Birch, 5 D. & E. 722. 


But the original writ has been always deemed the 


+ 
i © ot % GA 44 ih 
1 — — . 
wy > 
* * * 
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*> 


* 
* 


commencement of the ſuit; why not, therefore, an ac 


etiam writ? nor does the reaſon given in the caſe of 5 
and Wildiug appear perfectly ſatis factory, via. that the 
ac etiam elauſe is, and alfo to a bill 20 be exhibited ;? : 
becauſe it is to. be remembered; that when this clauſe was 
firſt introduced into the proceſs, (for which ſee the 1ntro- 


duðction, ſec. II.) it was merely to evade the ſtatute 13 


Car. 2.; and its operation was to bring the defendant into 


court upon a coilateral charge to be exhibited againſt him, 


whilſt the ſuppoſed offence for which he was arreſted, 


and held to bail, was the 2reſpaſe mentioned in the writ. © 
It was upon this he was brought into court, and being 5 
once in court, he was then further to anſwer ta the comm: 


action to be exhibited againſt him, which was in fact a de- 


claration by the bye... But now the practice: is alti d, 


> 


reſted or held to bail for any other cauſe than that men- 
tioned in the ac etiam; becauſe, hy 12 G. 1. c. 29. a po- 

ſitive affidavit is now required of the true cauſe of action, 
for which plaintiff is to be held to bail; which ſurely is 


defendant has been held to bail ſhould be deemed at ori- 


% i 
2 
1 
: . 
' 1 1 
. 4 


and there can be no pretence that the defendant is ars Fe. 


an additional rènſon why all ar etiam writs upon which 


ginal writs, and, therefore, as the commencement of the 
fuit, and not be iſſued before the cauſe of action has 


actually accrued; and this the rather, becauſe it has been 
determined, that an attachment e privilege ought not ta 


bear date before the cauſe of action, on the ground of its 


being in the nature of an original. © Jones v. urnet,:cited 
FF * hk cs 4 ye 1 th 


Burr. 967. 


— 


| $ ; 8 ng. 3 9 2 E. e ee 
But although bailable proceſs may be ſued out, the de- 


fendant muſt not be arreſted before cauſe of action has 


- accrued. Hanqway v. _— Vent. 28. Bur. 967. 


And moreover, in all caſes, even of proceſs not bail- 
able, when ſued out before cauſe of action, it will not be 


good, unleſs the cauſe of action afterwards accrues before 
the time when the declaration ought in ſtrictneſs to be 
filed; that is to ſay, in the courſe of the term when the 
proceſs was returnable; 


#"; « 
* 
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8 adered 8 com- 
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PROCESS IN-ACTIONS (cu Hl. &. 5 
Iden Proceſs may . LD 


Whictrought to By the e of the courts, indeed, the plaintiff may 
wes y 
og qt d e at any time within the ſecond term after the writ 


is returnable z but that is merely an indulgence, and the 
declaration muſt ſtill be intitled as of the term when the 
proceſs was returnable. Therefore, if proceſs be ſued out, 
and no cauſe of action accrue until after the term when 
the writ is returnable, although before the expiration of 
et” the time allowed for plaintiff to declare in, and before he 
e actually has declared, it will be of no avail; nor will 
plaintiff be aſſiſted by intitling the declaration of the ſub- 

| | * term. Smith v. Muller, 3 D. & E. 624. 

N 18 There are various caſes, however, in which the latitat 
_ is not to be taken as mere proceſs, but as the commence- 


mencement of Ment of the ſuit; and theſe are, whenever the actual time of 
a ſuit, _ ſuing out the writ is material, and the Juſtice 7 the N 
quires that it ſbould be preciſely aſcertained. 
Where the time As in. penal and all other actions, where a Umited time 
. ws | 6p dere is {fixed for the commencement of the ſuit, and which 
2s in caſesofpe.. time expires in a vacation, if a latitat be ſued out in that 
_ 3 be hem rot * after 0 time has ee z yet, 
5 being zefed as o preceding term, it would appear 
po ood dd 3 if it had.ifſued in due time. 201 it * be rw the 
ſtatutes of limitations. 
In like manner a nd made in 5 Bo nid; in fac, 
Before any action brought, if a writ were ſued out in that 
vacation, would appear by the teſte of the writ, being of 
the preceding term, to have been made after the bring · 
ing of the action. Again, if two actions be — 
againſt defendant for the ſame offence, it may be material 
to ſhew the priority of one of the actions. Many other 
inſtances may be adduced of the like kind; but it is ſuſfi-· 
eient to tay, that in the above, and in all other caſes where 
| the merits of the cauſe turn upon the exact time when 
The exact time the writ was ſued out, that exact time may be ſhewn 
e e ; in the pleadings, or ſometimes given in evidence, contrary 
a to the tegie of the writ, though a matter of record, for 
io cedit veritati; and although the fiction cannot be 
contradicted, ſo as to invalidate the writ, yet it may for 
they purpoſe of eſtabliſhing oth and Ong 
„„ . 
| Anddefendant + In all ſuch caſes the defendant i is: entitled, as well as | the 
goes "vs anger, plaintiff, to-ſhew the true time of the writ uing, if it be 
N to his advantage ſo to do. The leading caſes on this 
M head, and in which the whole of the above doctrine may 
be found, are, * v. Smith, Bur. 55 50. Foſter v. 


* * 


tr 5) See. 11 ver BAILABLE: * we 


ET When Procg os may iſſue. 
Bonner, Cowp. 454. Wood v. Newton, 1 Wil. 11. 
Morrit v. Pugh, Bur. 1241. Combe v. Pitt, Bur. 1923. 


M v. Fabrigas, Cowp. 178. 
; 1 — 8 doctrine equally applies to the capiat in in the The above doe- 


Common _ Doug. G2, N: Leader v. Moon, tine equally 


| 3 


applies to the 


When a * muſt be brought within 2 limited time, 2 
it is ſufficient-for the plaintiff to prove a nit ſued. out writ when ne. 
within ſuch; time, and a declaration within à year aſter- Na de 


wards, without ſhewing ſuch. writ to hore: deen either ©" 
ſerved or returned. 
But where two writs, as. a latitat Fe an * were 
good in evidence, and it. was neceflary, in order to - 
e time, to thew that the ſecond writ on which plaintif 


order to warrant the iſſuing of the alias writ. Parſon! 
v. King, 7 D. & E. 6. Harris v. Wolford, 6D. & E. 
As it is now ſettled that A latitat may. be ſued. out in «the 
firſt inſtance; it may be pleaded as in a replication to 
ſtatute of Jimitations and the like, without ſhewing any 
bill of Middleſex. Holliſter v. Coulſon, Str. 53 50. Jæünſen 
v. Smith, Bur. 961. 
In like manger it is ſufficient to ſhew a capias in C. B. 


which every body underſtands to be now the commence- Fer to 
ment of a ſuit there; and that the court always intends ' 


that an original has regularly iſſued, whereupon the capias 


is grounded, ſo that the capiat is deemed ſufficient evi- 


dence of ſuch original. Leader v. Moxon, Black. 925. 
The want of an original bill, or original writ, is cared 
after verdict. Foſter v. Baumer Cowp. 455. And al- 
though by the ſtatute, 4 Ann. 6. 16. they are ſtill neceſ- 
ſary in caſe of judgment by default; yet, if error be 
brought, they may be after worde obtained to ſupport the 


judgment. 


Formerly much delay and expence were occaſioned by Craving gere 


defendants craving cyer of the original writ, in ordet to 
ſet it out upon the record, and plead any variance, omiſ- 


countenanced, ad it is a ſettled rule in both courts, that if 


defendant craves oyer of the writ, no notice need be taken 


thereof, but plaintiff may ſign judgment as for want of 


a plea.” Boats v. Edwards, Do. 22 7. B. . Ford v. 


en * 340. 4 BS: 


. 


G4 


declared was a continuation of the firſt writ; in 
ſuch caſe; it is neceſſary to ſhew the return of the firſt in 


Air. 1 


No occaſion to 
ſhew original 


or original 


_ writ. 


Want thereof 


* after ver- 


ict, though not 
— jyagment 
dy default. 


original not 
ed. 


ſion, or the like; but this practice is now wholly diſ= 
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8 — Nos "Of — "of Copy of Prof on Defendant. 


| Of the erde. IT Was hg, 3 ade in 'the be, nie of t 
a me 1 Lol Chapter) that; * — 12 G1 1. o. 29. wes new — rh 
of action dess not amount to101;/ or if it does, and plain- 
= POR TS 88 makes nô affillavit thereof, à copy of the: proceſs muſt 
de ſerved: personally upon the defendant ; thb form, nature, 

And effects of which proceſs has alſo been fully treated 
-" it thereſpre hors uin in this Faeser ed e | 
: | *. 4 Y 2 1 25 78 e 6 
(A) (A): What ir i be long 4 good. and 
5 rd aHetvies:: een o the Sante and 
035 > betting 2 0 gel as amor e 
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3 10 A. 1) of the Copy of Proceſs | to be pda 
e 1 20 The Perſon by whom ith is to be 8 
f "> (A. 3) The Manner ia Which. it is to be ſerved, 
(A. 4) The Time hen it is to be ſerved. 
(A. 5) The Place chere it is to be ſerved. 
e . x In caſes the Proceſs be — 9 AM 
n ow eee xy! e or. againſt ann! and 
| 92 8 Wife. A 
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. LY | 0 * Of the Copy of Proceſs to Be: ſerved. 


Of the copy of = A complete . . copy of the * proceſs muſt - 
ns apes be ſerved. Cutliſf v. Standiſh, Prac. R. 354. 
' How, if by ori- If the proceedings be by original, a copy | of the capiat 
| upon the original, and not of the original itſelf, mult be 
ſerved. Smith v. Wnderton, Prac. R. 50. e v. Reig- 
fer, ib. 8. C. Bar. 410 ö 

How, if in If defendant be ſerved xthhis; the cingue ports, it ſhould 
„ be with a copy of proceſs, properly direcfed to the con- 
| Rable of Dover Caſtle. Bax v. Culmor, Bar. 422. 
How in Wh If defendant be ſerved in a county palatine, it muſt, be 
palatine. With a copy of the a out of the original court, and 
3 not 


OY 


\ 


(4) 


d 


ed, 


. 


W 


ſerved. Pa | 
There is no occaſion to ſhew the hit Kielf at- the time — not Mew 
of ſervice; for the act only requires defendant to be the writ, | 
ſerved- with a copy, which is the ſame as if it had been | 


(A. 1 08 13 NOT BAILABLE: | les 1 


Of the Service of Proceſs: 
not with” a aw of the mandate. | W v. Whitaker, | 


trary in Beach and Smith, Prae. R. 343. 23 all theſe - 


kind of caſes, the general rule is, that a copy of the pro- 
9255 out of the orien counts muſt be ſerved,” . \. 


(A. 2) The Perſon: by whole i 18 ſerved.” a e . 
een the e ee Ken Biv- By <a gi 


"riff officer; if by the attorney, or his Herky it is fully ©: peak by to be 


* 


cient. Delafield v. Jones, Prac. R. 348. 
But by the 5 G. 2. c. 27, f. 3. in particular bancib fee If in particular 


and juriſdictions; the proper officer there muſt exepuite — 


the proceſs. County palatines, however: have been hel h. 
not within this act, 2 has been colfirued to extend Karan 
vnly to particular libe ies in nn 8 aue & e 


2 Barn. 399 * 
In theſe Wette Abesties, the es ſhould be 1 Te en, an” 
by the bailiff, or officer belonging thereto ; but if it be quenee of being 


ſerved i * | 
ſerved by an improper perſon, the court will not ſet aſide r | 


the proceedings, though the party will be liable to an berty 


action. Hall v. Willy, Bar. 40g. S. C. Prac. R. Inte (2095457 e 123 


But, in all caſes, the perſon, who ſerves the proceſs Perſon ſerving's 
mould be able to read, ſo as to ſwear, if neceſſary, that proceſs hond 
he ſerved a true copy; ſor where ſervice was made by a be able to read, 
baijiff who could neither write nor read, it way Gin bad. = 


e v. en Caf. EN in C. B. Sen „ 


(A. 3) The Manner i in ch ib 48 tb be deere 3 


The defendant, by the ſtatute, 18 to be Pahl . 9 be 


ſaid,” deliver a' copy. Worley v. Glover; Str. 12 B. R. 


Pencband v. Waalley, Bar. 30 55 8. C. Prac, R R * 383: 0. 


well v. Roberts, Bar. 422. But if ann ould de- unleſs requeſt 
mand a ſight of the ' writ, it ſeems: it. $0875 een 


Edgar & Farmer, Caf. temp. Hard. 138. Nor is there nor read it over, 
any neceſſity to read it over; but if defendant refuſe to | 
take it, upon its being tendered, ant it is left at his houſe, if left at his 
it will be ſufficient. Mood v. Dody fon, Bar. 278. Gr if houſe, or ſent 


in a letter, or 


| ſent incloſed in a letter, and defendant opens the letter put through the 
and takes out the copy: Boſwell v. Roberts, Bar. 422, door, it is good. 


Or If 1 ir be put * the crevice of a door to defend- 
aut, 
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It may be upon 
freturn day, 


* 3 f 
though the 
court is up, 
but not before 
the date thereof; 
Fuller, 1 H. Blac. 222. For if defendant cannot be 


FELUM ; 


(A. 4) 

The time hen Service of a latitat Wenn en in the evening of 
it is to be ſerved. the day when it was returnable, held 
85 although the declaration be left in the o 


| + out freſh proceſs, 
nor when de- 
fendant is at. 
' tending the 
court. ; ; 


(Ag 
% (A. 6) In caſe the Proceſs be 


How, if procefs 
de againſt ſeve- 
ral defendants. 


PROCESS IN ACTIONS co. mr. 3 


Of the Service of Proceſs. 
ant, who had locked himſelf in, the nature thereof being 


at a the ſame time Lag, "py to him.” my v. Wi 975 


A BH The Time hen it is to 5 e 


ood 3 and this, 
ef th 5. u. | 
the ſame day. Robertſon v. Douglag, 1 D. & 191. 
N. athewws \ v. Partridge, Prac. R. 5 * 
In one caſe it was held good fe 2 rvice at eleven, on the 


night of the return day. Wepburn & Neale, cied in Bur, 


v1 * 

And it is ide ſettled (notwig] anding the a 
was otherwiſe formerly, as appeats from Bar. 415. 424 
that ſervice of proceſs upon the return day thereof, is re- 
gular in both ans. in B. R. Maud v. Barnard, Bur. 


5 813. In C. B. 2 Wil. 372, ; and this, although it be 
_ notoriouſly after the riſing of the court. 1b. 


Service of proceſs on a day previous ta the date of the 
proceſs is bad. Humphreys v. Mitchell, Bar. 408. gh, 
So if it be after the date of the return, Whale v. 


ſerved before the return of proceſs, plaintiff ſhould ſue 
Smith v. Muller, 3 D. & E. 627. 
Proceſs muſt not be ſerved when defendant is attend · | 
ing the court upon any cauſe in which he is concerned; 
as it will be deemed a contempt of the court in the at- 


. _ who ſeryes it. | Cute v. N my I 094. | 


(A. 5) The Places wines it is to {be ſerved, 
Peri _ ſee _ this RIP, ſec. J. (E. 1). 


inſt ſeveral De- ; 
fendants, or againſt Huſband and Wife. p 


If the proceſs : againſt ſeveral deferidants, you muſt 
name them all in the notice, and in the copy of the pro- 
ceſs. Cutliff v. Standiſh, Prac. R. 354. And every one 
mult be /erved ; for i any one of them cannot be ſerved 


before the return, freſh proceſs muſt be ſued out / Smith) 


v. Muller, 3 D. & E. 627.), unleſs plaintiff proceeded by 


| ſpecial original; and then he may go on to outlaw ſuch as 
could not be. met with, NG? v. 2855 Prac. R. 351. 
8 


But 


| If at che time of ſervice defendant ſpeaks contemptu- Deſendant m 


copy of the proceſs, it is his duty to appear in obedience 
by attorney, which appearance is effected in K. B. by 27 


fary in all caſes, becauſe the defendant muſt be in court 


1 
1 


5 (A) How Defendant is to appear in the reſpec- 


(AO Se. ] NOT BAILABLE ' 92s 

O the Service of Proceſs. „ 
But until all the defendants be either ſerved or outlawed, All muſt be 
plaintiff cannot proceed. 8 * nam ad | 
If proceſs be againſt huſband and wife, ſervice on the How, if again 
huſband is ſuiient for both; and if he does not appear huſband and 
for himſelf and wife, plaintiff may, on affidavity.enter an 
appearance for both. Colhns v. Shapland and Wife, Bar. 
412. Bunconh v. Love & Ux. Ib. 406. 8. C. Prac, R. 
d ng 1 | 
(A.7) Of Puniſhment of Defendant if he. treats" (A. 7) | 

| Proceſs with Contempt. | | 


not treat pro- 


ous words of the court, or of the proceſs, an attachment en with coge 


will, on motign, be . againſt him: in the firſt caſe 
even without a rule to cauſe, but not ſo in the laſt, 
Rex v. Kendrick, Say. 114. Semb., cont. Rex v. Jones, 
Str. 185. Yet quere, whether, in the firſt caſe, with- 
out ſhewing cauſe, if upon the affidavit of one'perſon 


„ 3," e ay 
Of Defendant's Appearance according to Proceſs. 75 
WHEN the defendant has been regularly ſerved with a 


thereto. This appearance was formerly in perſon, and Formerly in 
entry was accordingly made, that the defendant obtulit ſe perſon. 
in proprif perſond but it is now the practice to appear Now by artor- 


what is called filing common bail, and in C. B. by entering 
un appearance; for the origin and reaſon of which, ſee 
the Introduftion, ſec. V.; and this appearance is neceſ- What it is. 


before his attorney can plead, or take any ſteps on his 
behalf, or plaintiff can proceed againſt him, except by _ 
declaring de bene efſe, or conditionally ; for which, ſee 
fot, Chap. VI. | N 

In treating gf this head, we will briefly conſider, 


> ve Courts. /- | 
(B) Who may appear by Attorney, 
de Who may appar by ae, e 


(A) 
9 to fille 


common "bail - 
and enter an 


Var ther, 


PROCESS IN ACTIONS lex m. (ay 


Of fling "Common. Bail, 
(0). When Attornies are ams to/appear for 
Ina Defendant, ck 
3 D) Of the Time of Appearance.” , 
c Of Appearance i in en Near 
Ge and Wife. 


(E/ Whether Defendant is Hable to Penatty 
for not appearing; 


(a How Defendant i is to appear ine reſpective 
Courts. 3 
Fin get a en er minute of auarrant, 10 defend; On 


TY amp, agreeable to flatute 25 G. 3. c. 80. and in the 
+ flamps. 74: for which: ſee qe, 1 9 IM. . 


TR 


ein pre, 
then e in ex. ning 7. f. 


7M delivered to bail 


* : i 5 


Ii F. N. 
Mn N fling Common Ver 


"Get a rommicn bail piect, Ty 
may be bought at any law Ha- len on 4 
ſioners, and i is a piece of parch- 
ment in the following 4 


famped with a treble fix 
amp; fill it up with the 


of the parties Wa Ws An 


- | Hilary Term, in the 7 . | 


king Geo. 3d. 
Middleſex, to wit: 


ma gs mes Davis | 
having been ſerved wit 


r 8 is 


1 0. B. * 
+ entering Appearance. 


4 Common appearance is write 
ce of unflamped puper 
in the following form: 
Middleſex. Appearance for 
ames Davis, late of, Sc. hofrer, 
x "fo as ON 1 * writ, ) at the 
uit of Tojeph Sims, to @ capias 
' returnable on the morrow Fa 
Souls . 
| 5 1 8. attorney. 
| Carry this to. the flazer of 
"the county, in which proceſs aua, 
ſued out, who enters it ina book 


cording to 
{ tatute, i in- 
ſert theſe 
words, filed 
according to 


- | mb, 'To od Diels; t 
l. If filed a 


Richard Roe, of | 


eſtminſter, 
veoman, | 
and 


ſame. place, 


4 


kept for that purpoſe. 
At' the filazer s pay 25. 64, 


(win. 15. 6d. for duty, and 15, 


for -e ene defendant. if 
. feveral ſued jointly, pay 25. = 


| | {50 8 Thomas Smith, 


era 


Joſeph Sims. 


At the FER of | 


| For firſt. defendant, and 44d. 
each of the others. If ſue 425 
= farately, 25. O d. each defend- 


attorney for 
__ defendant. 


Carry this with the memoran- 


dum to the cler of the common 
bails, in King s Bench Office, to 


be es ; WE filing pay, $a in 


"IX 


ants 

The warrant or memorandum 
above-mentioned is 10 be 2 
with it. 

Where the 3 are by 
bill (as againſt attorneys, fc.) 
appearance is then entered with 
the protbonotary. 


-  (B) Who 


5 


(4). ea) See 10.3% 4 NOT) BAIE AB BE: A 


and entering an-Appeargnce. i 
/ 85 : \ : 6" * * : : . | : Ln * 
for term, or within fix days after en aow ue t n. 
8 „„ e,, be 7 5 
44. more for a paſt terminu m. 72 
There is no further poſt term 


ſaquent term affen aurit it n... 
We turnable. The warrant or me. | . 
ty morandum above-mentioned muſt 
N be filed with it. 


For very judgment by de- e | 7 
ive fault, or non ſum informatus . A ; 
OR ver cognovit, hail ſhould be fl, | | 
+7 for the defendant to warrant 
„en ſueh judgment. Hil 1 V. 8 
| the M. Trin. 4 V. M. ; 

)* Aud alſo. a memorandum of Fe | 

g 5 207 0G. z. the eee ITS 3 
rult, Za. Ur. 3. ; 5 s 
ae of the bails 95 2 1 | 3 h 

25 muſt mark the bail pitces nume - | ; 

rite rically as they are received. 

Fa (B) Who may appear by Attorney. - (B) 

her, All perſons may now appear by attorney, except thoſe All perſons, + 

the who are preſumed to want ſufficient legal diſcretion to except infants, 

1 _ appoint one; ſuch as infants, ideots, and feme coverts ; the 

All firſt of whom muſt appear by guardian, and the two. laſt 

| n perſon; and if they ſhould appear by attorney, it 

9 would be error upon the record. Milner v. Milner, 3 D. 

A & E. 629.; where other caſes are cited. _ EC 

WARS * | 

wil | (C) When Attornies are bound to appear for De- (00 

64. : * 5 i fendant. no | f ; 1 | ; 2 ; 

't If an attorney undertake to appear for defendant, the Mutt at au 

6d. court will compel him to do ſo at all events, even though dude N A : 

for he were impoſed upon when he made the undertaking. do. 

fe Torymer v. Hollifter, Str. 693. And he muſt appear in 

2 a proper manner, agreeable to the ſituation of the de- 


| fendant; thus, if he be an infant, the appearance muſt 
um be by guardian, and the like. Stratton v. Burgis, Str. 


led ">. FOR 
by Should he refuſe to appear, agreeable to his undertak- 
% ing, an attachment will be awarded. Hil. 22 Car. 1.” 
ith An attorney had. given the common undertaking to put 
| in bail for defendant, or pay debt and coſts, N 4 bail 
: = ; : ing . LP 


„  ®ROCESS IN ACTIONS fCh.t, (6 


1 Of filing Cammon Bail, 
| being put in, court was moved for a rule to ſhew cauſe 
why the maſter ſhould not tax coſts, and the attorney 


pay debt and coſts. But on cauſe ſhewn, the court hay... 
ing conſulted with the maſter, ſaid the motion was pre- 
mature; for that plaintiff ſhould have got an appoint. 
ment from the maſter, and taxed the coſts, and then 
moved for an attachment. So the rule was diſcharged 
| with coſts: Mich. Term, K. B. 194. 1 
This undertak= But this undertaking muſt be an expreſs undertaking 
ing muſt be in to appear ( Power v. Jones, Str. 445.) 3 and it is faid that 
| DO > it muſt be in writing, and even /igned by the attorney, 
But Q. Loft, 192. But Q. Whether the Court, on motion, 
| —_ not compel an appearance on a parol under. 
W „o ES 
Muſt appear, if If defendant! attorney receives a declaration againſt 
| 3 3 his client from plaintiff's attorney, this acceptance obliges 
accepted con. the attorney to appear, unleſs it was accepted conditionally 
ditionaly. in caſe his client ſhould approve, of it; for then, if he 
| ſoon afterwards return the declaration, he will not he 
. . compelled to plead thereto. 1 Lil, Reg. 102. . 
To appear for If there be ſeveral defendants in one declaration, an 
no more than attorney is not to appear for more than thoſe by whom 
deten men. he is retained. Paſ. 24 Car. B. R. 1 Lil. Reg. 102, 
Defendant can- If a defendant properly authoriſes an attorney to ap- 
not revoke any pear for him, though he ſhould afterwards revoke it, 
retainer z | . X 
1 yet the court will compel the attorney to appear; for the 
party ſhall not have it in his power to cauſe any delay by 
—— eee. Trin. 22 Car. 1. B. R. Mich. 1654, 
BA nor change his Nor can any one change his attorney in any cauſe 
04 — ding, without leave of the court. , Powel v. Little, 
kl Black. 8. Macpherſon v. Roriſon, Doug. 217. CORE 
When attorney If an attorney take upon himſelf to appear, the court 
2 looks no further, but proceeds, as if he had ſufficient 
| Authority ſo to do, and leaves the party to his action 
+ " againſt him, ſhould it be otherwiſe. Anon, Salk. 87. 
When an attorney has given ſuch undertaking, and has 
rendered himſelf liable to an attachment by not obſerv- 
ing it, court will not diſcharge the attorney from it by 
putting plaintiff in the ſame fituation, or the like, upon 
the principle of aſſignment of bail-bond, or attachment 
againſt ſheriff. Mich. Term 1794. 


_ 


- 


* 


Painter, 2 D. & E. 720. 


pear for both; and if he fail ſo 


P BAILABLI IE. 
and entering an Appearance. 


5 By the ſtatute, 5 G. 2. c. 27. common bail muſt he 


filed, or an appearance entered, on the return of the pro- 


ceſs, or within eight days after. _ 1 
Theſe _ days are to be reckoned in both courts, 


from the actual return day mentioned in the proceſs, and 


not the quarto die pet: and they are exclufzve of the day of 
the return; i. e. if the proceſs be returnable on the 6th, 
common bail ſhould be filed, or appearance entered, on 


or before the 14th { Beſanguet v. Rundo, Bar. 245. 8. C. 
Prac. R. 33.), unleſs the 14th fall on a Sunday; in which 


caſe, defendant has all the next day to appear in. Shad- fag 


well v. Angel, Bur: 56. | 


Common bail muſt be filed, and a pearance entered 


as of the term writ, is retutnable, otherwiſe the cauſe _ 
will be out of court, and proceedings ſet alide. Edgar 


v. Farmer, Caf, temp. Hard. 138. | 
If defendant's attorney hath neglected to file common 


bail in time, let him ſearch and ſee if it has been filed by 


plaintiff's attorney; for, if not, he may ſtill file it for de- 
fendant, though after the time directed by ſtatute, pro- 


_ vided it be within the next term after writ is returnable, 


and filed as of the ſame term writ is returnable. Smith v. 


. - 


Of which ſame term he ought alſo to plead ; and where 
there are two defendants, and one does not appear in the 


ſame term, he muſt plead as of the term when he ought 
to have appeared. 3 D. & E. 627. 


bl 


Defendant may appear even before the return of the 
writ; for the appearance is to the ſuit not to the proceſs. 
Wynne v. I ynne, 1 Wil. 39. Or if the writ be returned, 


not ſerved. Moor v. Watts, Ray. 616. Or even before 
any writ be ſurd out; but to make ſuch laſt appearance 


effectual, plaintiff muſt ſue out proceſs within fourteen 


days afterwards. Trin. 4 W. & M. B. RK. 


(E) Of Appearance. in Actions againſt Huſband 


e and Wife. 
If a man and his wife be 1 a huſband muſt ap- 


, * | 


an appearance for them. 


but may be filed 


* 


Within eight 

days from re- 
turn. 31 
Reckoned ex- 
cluſtve of re- 
rurn day; 


nor cou 
Sunday, if 


afterwards, if 
not done-by 

plaintiff's attore 
ne; | 


defendant may x 
appear before 
the return, 
or before writ 
ſued out. 


(8) 


BY 


— 


e PROCESS IN;AQTIONS. lo u f 


Nuſband muſt The caſe of Clark v. Norris and Wife, as reported in 
| appear for bon. 1 H. Bla, 238. is, indeed otherwiſe, and Gent to hae 

Ls Eg decided, that where the-defendant is joined with his 

Vile ic the writ, he may enter an appearance for himſelf 
©... only; but I rather imagine that there were circumſtances 
in this caſe (not reported) warranting this deciſion ; 

. Worris, the defendant, as I was informed, was in fact | 
+... fhgh man; but plaintiff.conceiving/him to be married to 

5 the woman who had contracted the debt, ſued him as a | 

married man jointly with his /uppoſed Wife; upon which 
he only entered an appearance for himſelf, which was 
clearly proper s plaintiff, therefore, having figned judg- 
ment for want of his appearing for the wife alſo, and 


— 
x 


——— — —  ———  — — — Be — — 
. r 


defendant's reaſon for not ſo doing being explained to the 
court, the judgment was held irregular ; ſo that this de- 
termination by no means affects the general point of 
practice, that the hy/band, when jointly ſued with his wife, 
. % 
If wife appear But if a wife appear without her huſband, ſuch ap- 
without hum, it pehrance is not void in law { Traverſe v. Buckley & Un. 
- ave voip Out: een 264.) ; Gough plaintiff cannot” proceed without 


— — 22 8 — PT 
i boar TTT 
= — — 


: — eas bringing the huſband into court. e 

| But ſee ante, Chap. II. ſec. II. (B. 2), in what caſes 
. feme coverts may be ſued without their huſbands : and 
alſo Partridge V. Clarke, 5 D. & E. 194. 7 | 5 5 


* 


. . 0 hg 
I the 9 & 10 W. 3. c. 25. ſ. 33. if deſendant did 
not file common bail, and enter an appearance in eight 
days, he was liable immediately to a penalty of 51. This 
was by way of compulſion upon defendant to appear, 
and it was a rule abſolute in the firſt "inſtance. See 

5 Mod. 392. Gilb. B. R. 369. White v. Holland, Str. 

1 | 737. 3 but-afterwards by 12 G. 1. c. 29. the time was 
1 altered to four days, and plaintiff was authoriſed to appear 
1 for defendant in caſe of his default; and by the 5 G. 2. 


(F) Whether liable to any Penalty for not ap- 


1 c. 27. the time was again enlarged to eight days; it is 
daoubted, therefore, in Bac. Abridg. 214. whether the 
clauſe in 9 & to Wil. is not virtually repealed by the lat- 

ter ſtatutes: now, if it were not repealed by 12 G. 1. 

.£..29.. it does not ſeemifo have been ſo by 5 G. 2. c. 27. 

| which is merely explanatory of the former; but it does 

£ not appear to have been repealed by 12 G. 1. becauſe the 


caſe 


As Py 


* 


in NOT BAIL ADI. = 
Of Plaintiffs appearing according to Statute. | | 

that period; it rather ſeems, therefore, as if the legiſla« 

ture intended the latter ſtatutes as an additionalremedy 

to. 1 and that till the penalty might be od forced 


— 


j 


nn 


It has been juſt obſerved, that be the ſtatute By what Na- 
12 8. 1. c. 29. the only compulſion upon defendant to tutes ſuch ar. 
appear according to the proceſs, was the penalty * „ 
caſe of his default, inflicted by ſtatute ꝙ & 10 W. 3.3 
for no one could enter ſuch appearance but himſelf or hi 
attorney. But by the 12 G. 1. c. 29. and the 5 G. 2. 
c. 27. it is enacted, that in caſe defendant ſhall not ap- 
pear within eight days after the return of ſuch writ or 
proceſs, the plaintiff, upon making and filing an affidavit 
of the perſonal ſervice of ſuch writ or proceſs, may file 
common bail, or enter an appearance for ſuch defendant, 
and proceed thereon, as if ſuch defendant had duly ap» 
himfelf. - 1 0 Fo ag 


(A) How Plaintiff is to appear for Defendant | 
5 according to Statue. \ 
(B) When Plaintiff is to appear. 


t 


(A) How Plaintiff is to appear for Defendant (A) 
1 according to Statute, _ - „ 
Ht the erpiration of the eight dayt, let plaintiff's attorney fearch 
in the proper office to ſee if defendant has x fey —2 if 
mt, 4 r then be made by the who 
the proceſs ; which, by the 5 C. 2. c. 27. may be fworn before 
any judge or commiſſioner of the court out of -which the proceſy 
Med, authoriſed to take affidavits in ſuch courts ; or before the © Z 
proper officer 1 entering the common appearance in ſuch court, or * 
bis deputy; in town it is generally ſworn before. the clerk of 
common -bazls, if in J. E. r, i in C. B.; or tbeir 
reſpetive depulie. „ : 
The affidavit having been made and ſworn, plaineif”s attarney 
55 then file common bail, TO an appearance, © 
Vol. J. | ; ; | 


v. __ do, as mentioned in the laft on onl * 2 worde, 
* Vr eee to the ſtatute, rule court Mie. 
10 — J 


252 


| PROCESS IN ACTIONS (cn. . (A) 
. Of Plaintiffs appearing according to Statute, 
 Inwwhich cafe the Jam form of common bail. -piectz or 


The affidavit is to be lud g ratis, and is 10 th Alli 78. 
A. 7. Sc. clerk to T. S. attorney for. the ming e, 


Plainti iff; maketh oath, and ſaith, that be did, on the day o 
inflant, perfonall ferve th above ds efendant with a tru 
1 worit of capias ad re um, if in C. B.; or bill 


iddleſex or latitat, if in B. R. hich appeared to this depo. 
e regularly 7 out of this honourable court, and ri. 
; under which. Jaid copy aua 


= oe an we gr ++ notice to the ai 4-27" 5 the intent of fuch 


Services gurſuant to the Hwy in ſuch c 


Sworn, e. A. B. 
No memorandum, or Wwarrdxt, is . 5 in 'this . Vide 


| ante, Ch, E. Sec. II. (C). 


When the ſuit 1 original in B. R. an ace! is hl 


f with the filazer in the ſame anner | as an appearance in C. B.; 
and the affidavit of ſervice, auben by original, is * the abou, 


only ſpecifying the writ, and ewhere returnable. _ 
The affidavit ought not to be- ſworn before any a attor- 


* the cauſe. 


(5) 
Not till the . 
ninth day after 
return ; 


8 


nor after decla- 


ration, unleſs 


delivered de bene 
oe; 


nor after the 
next term from 
return. 


In the term Tollowing.s ; __ he cannot do it —— 
Ye wy mit 


he' kind Ar writ ſt be deſeribed i in.it; Naa affidavit 
of ſervice of a writ of meſue proceſs only Held bad, Latin 
v. Dewall, Eaſt. Term 25 G. 3., and. judgment ſet aide, 
and defendant diſcharged, though in execution, on this 


objection only. 4 
This affidavit may be ſworn in the Commen Pleas 4 


wy Eaſt, a 1 1 91 


(zB) When Plaintiff i is to appear. 


- Phaintif cannot appear for defendant before the gth 
day, excluſive after the return of the proceſs; i. e. if pro- 
ceſs be returnable on the 6th, not till the 15th. Morſe 
v. Farnham, Prac. R. 32. Nor after a declaration de · 


livered, if it be delivered in chie,. Wrath v. Briſtou, 


Prac. R. 31. Smith v. Painter, 2 D. & E. 719. But 
plaintiff may deliver a declaration againſt defendant 
de bene eſſe, or conditionally before the time for his appear · 
ing has elapſed, and afterwards file common bail in caſe 
he does not appear in time. 

Plaintiff muſt file Saumoneball according to che ſta 
tute, either in the term when the writ is returnable, or 


fore. * Commiſſioner, although he be plaintiff's ator- 


aA O24 £<aco Ss. nh td wed Has cine. 8 Dm. . 


* Of Defetts 0 eee in IPL be 
Farance, Smith v. ainter, 2 D. & E. 72. And in the latter caſe 3 5 
words, be thould intitle the bail piece as of the term writ was ee 
*r Hie. I returnable. - But if the defendant has given a cog t, he 
as: n eſtepped from objecting to the irregularity, if Þ + om : 
uam, MI the time of making ſuch objection plaintiff has filed com- 
day of mon bail nunc pra nunc. Davis v. Hughes, 7 D. & E. 206. | 0 
a true Where plaintiff files common bail for defendant on an * 
or bill day between the 2d and 6th November, and he is in other ” 
is depo. 2 — entitled to ſign judgment, it is ſigned as on the 
and n. daf preceding the eſſoin day of Mich. Term, V. "7 v. 
. Was ED. . 
of fuch " Plaintiff muſt appear for defendant in the ſame name 
B. chat he ſued him in che e Dos v. e 3D. 
Vid * 611. wills M8 
mo | | Bee V. | : 
na 07 Defetts and Irfegularities in Proceſs 
13 (4) How fat the Courts will amend Proceſs, 
(3) How Defects or Irregularities cured. _ 
—_ ) How id when to be taken e of. 
7 ; 
aſide, 0 A) How far the Courts will amend Proceſs. 
a this The courts of King's Bench and Common Pleas can- Courts cannot 
"be not amend an original writ,: becauſe it iſſues out of the | 
2s be. court of Chancery : beſides, there is nothing to amend / 
pts by; and if it be once executed, though improperly, it 
| cannot afterwards be uſed, but muſt be ſuperſeded. 
Ogier v. Hayward, Bar, 417. Cartey v. Aſhley, 3 Wil. 
454+ But meſne proceſs, and alſo an attachment of pri- but may meſns | 
| vilege, which is in the nature of an original, the law W 1 
4 gth courts may amend. 1b. 
pro. A little matter will be deemed ſufficient to amend by: Any ting wil . 
Morſe thus, a bill of Middleſex indorſed and filed of record as do to amend 
de- of the 24 G. 3. was ordered to be taken off the r&ord, 
/ow, and amended according to the truth of the fact, and re- 
But corded again as of Hil. Term 25 G. 3.; and che court 
1dart beld, that the precipe to the officer was ſufficient to amend As the 3 | 
pears 7 Gram v. Rennet, 1 D. & E. 782. And in the C. B. | 
caſe W the court ſaid, that when a preg beſpeaks a writ, re- 


8 


e officer — 7 


turnable ſuch, a day, h orders 
inſtructions 


; ſta» make the teſte regular; WT 158 impl. 


e, or r 1 * n 1. 


ia 


Afoley, Black, . 2,900) 
I 


* * * 


rocks 1 ACTIONS be 0 


Of Defetts and Irregular ties in Proc. 
No error can be aſſigned on meſne proceſs. F 


t therefore the proceſs be in any reſpect e d 
it cannot appear upon the face of the record by ayer, nor 
aſſigned for error, the on 4 advantage to be taken thereof 


1s, by motion to ſet afide the proceedings. 


| e court will alſo amend the appearance. In the 1 
cafe of n haften v. Packman, 3 Wil. 49. defendant way 
| htly named John in the capias and in the declaration; 
laintiff's attorney made an affidavit of the fervice of the 
writ on the defendant by his right name, and then en- 
_ an ppc arance for-him according to the ſtatute þ 


the name o fame inſtead of Fobn ; it was moved to ſet 
afide-declaration, defendant — being in court; but it 


was held by the court a mere ſlip, and — ordered the 
Glazer to rectify the miſtake. | 2 : 


(B How DefeAs' or Mirren cured. 


(B. 1) Whether by Defendant's Appearance. 


(B. 2). Whether by Plaintiff's Appearance aceotd- 


ing to Statute, 


B. 50 Whether by accepting Decliration, | » : 


4 


Defects in 
- ceſs cured by. 


— 


(hk. 1) Whether by Defendant's Appearance 


© Any error in meſne procefs is d by th atx. ap- 
earance, and os not . take 8 of, 
it; becaufe the only intent of mie proceſs is to bring 


5 the defendant into court, and when he is come in, there 


is an end of the proceſs; for defendant might have come' 


| im upon the writ without it. | Rex v. Hare, Str. 155. 
Mien v. Finch, Bar. 163. Wade v. Wadman, id. 167. 


defends If defendant be ſerved with proceſs by a wrong name, 


8 bur 3 5 


xt. or addition, and appears b 57 Fight name, and plaintiff 
ine  declayes againſt him b 
OD cured, and the court w 868 ſet aſide the proceedings for 


name, the defect is 
irre alirit Hole v. Pinch, 2 Wil. Des v. "But 
8 J. 353. 


1 cher, 3D. & E. 611. a 


Bot there is a diſtinction between a 4 in the pro- 
ceedings and a mere irregularity; in the former caſe, 


me appearance does not cure ity as where the writ com- 


rent defendants for different cauſes of 


. .. priſe we 8. 
action in bailable proceſs, on which one was arreſted, his 
| putting in dail did not cure the defect. Hag . Me, 


3 1 5 — 
5. 1 V (B.2) Whe 


th SPP, . AO. me, — _ 


SY © 329 =w 


FR In Cradle N is 


(B. " b we Plaintiff's A prarane b decor · * (3. 2). 
g to Statute, .. 1 


But although the appeatance by defendant ſhall bs Burnet enced 
deemed a waiver of ſuch defects or irre ularities 3 yet e | 
the plaintiff ſhall not be able to cortect his own errors carding t6 fas 
boy appearing for defendant according to the ſtatute, tute. Ee 
Wiftall v. Finch, Bar. 406. Sed TONTRA, White v. TIS 
ington, Prac. R. 348. W 
Zo that if proceſs be ſued againſt deem by a wrong 
name, and plaintiff files common bail according to ſtay NE 
tute in defendant's-right name, and then declares againſt * 
him in his right name, this ſhall. not be of avail; burt 
{ng REAL e rg pan 7 
N r 


27 Th 5 


0 (68.0 Wikether by accepting \Doclaaricn. 4 * 


* hatever 1 defect or irregularity. there. ma 
here been, in the mgſus proceſs, or the ſervice 3 3 on ll 
ſuch as want of notice to the copy of proceſs, or a proper. © 
number of Mays etween the 4 +4 and return, or a regu- | 
_ gular perſonal. ſervice of the proceſs, or even if no come | | | 
mon bail has been filed for 8 yet if defendant, | | 
or the attorney generally concerned for him, accepts the 
declaration, or takes it out of che office, and pays for i it, mi 
it is a complete waiv@ of 20 ſuch defecls or irregulati 4 
ties Morgan v. Luckup, Cal. temp. Hard. 242. 5 | 
80 although plaintiff filed common bail for defendant Though „ 1 
8 according to ſtatute; jet any defect in the proceſs ſhall e,, 
be cured by defendant's taking. declaration out of office. CER . 
Celall u. Martin, ta F 1 . Maʒon 1 
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Boſton, Bar 416. 90 a | * 5 9.1851 N 
(c) Hon and When pete or its 8 dates 60 e 
| taken Advantage of. Fo | * 1 | 7: 6 
The proper way of taking advantage of any defects in By motion; - | } 


proceſs or irregularities in the ſervice thereof, or the 

like, is by motion in court to ſtay proceedings. But Butprocefsmuſt | 

if the error be in the proceſs, it 22 be rl returned, frſt be returned. 

and brought before the court, before any advantage can 

be taken thereof; 3 Wil. 58. Perroti, only kee. vi Hel. 

The time of taking advantage of any irt gularity des This depends 

pends upon the nature of the defect, whether it be ſuch as vp on the rature 

itiates'the proceeding 21 ſo 7 to nee _ null ee 
vo Yi AAA BY | «hg #21764 4 ts U and Hs | 


\ 


e PROCESS IN ACTIONS tes m0 


a O Defetts and Irregul ities in Proceſs; 
2.1) ak void 3 or only ſuch an irregulari "its, . 12 which may be 
* cured or waived by ſome ſubſequent act of the parties; 


for there is a diſtinction between a defect in the pro- 
| mY oy and a mere e e Cys way 5 D. 
ee eee Bw 
If proceſs 5 0 Thus, if plaintif®s mo be +7 in a bs defend. T 
at any time. int may at any Fire EIN to ſet afide. 8 for i it 6 
os is as no proceſs.  Thompjon'v. Brew, And. 16. 
the affidavit of perſonal ſervice was defective, — 
| Ipgs' were ſet aſide, ee defendant was in execution, 
» Vid. ante, p. 98. 
* 80 where the affidavit aud writ compriſed REY different 
deefendunts for different actions, vis." the maker and in- 
dorfer of a note, it was held a dead, and not a mere ir. 
8 ; 125 therefore not cured by defendant putting | 
in bail. SBI 5 D. & E. 254 
„ W. e bi in the notice Kdlerſved to the 
juds- copy of the 2 the motion muſt be made before 
„ ET judgment ſigned; if in the notice of declaration, two 
days before the time appointed for the execution of the 
writ of inquiry. Grimes v. Cleaver, Bar. 256. 
| _ And in general it ſeems, that all irregularities in the 
| proceſs, i 7, e. previous to the declaration, ſhould be com. 
N 5 . of before judgment ſigned. Grimes'v, Cleaver, 
r. 256. Morſe v. . rnham, Bar. 243. Jemmett v. Voyer, 
Bar. 296. Though it need not be f 21 after notice of 46. 
| claration given to defendant. S. C. Prac. R 355. 
hut if defendant applies ſo ſoon as he has a 
„ 8 aſter judgment, court will ſet aſide the proceed- | 
92 2 Smith v. Painter, 2 D. & E. 720. | 
If plaintiff enters an appearance for defendant before | 
us expiration of the 8th day, and' defendant has not him- 
ſelf appeared, but ſuffers plaintiff to proceed, he muſt T 
complain of plaintiff's, . "0 before judgment is 
figned, or it will be too late. Lorſe v v. Farnham, Prac, 4 
= 60 
I defendant nenigleias of any negulariey- in the pro- 
l or notice, he muſt annex the copy to his affidavit, f 
chat it may appear to the court. 1 
1 5 | There are various caſes in the books as to the time of 1 
making applications to ſet aſide proceedings for irregu - a 
larity z' but the beſt and ſureſt rule is, that they ſhould 
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be made in the firſt inſtance, the firſt opportunity that 4 
the party has to bring his complaint before the court, 
. it will be — with ſuſpicion; and if not 0 


— in a reaſonable time, * be "Oy refuled. 


N 


ſimilar, 6 
x The. feſt ſtep to * 28 


reſted, is the making of an 2 


to the ſtatute 12 G. 1. c. 1 
directed to the proper ſherfi 


called bail 
to the exigency 


in diſcharge of bail. It f 


* 


3 


Heine fully treated ab; the 
the means of compelling an —_— in actions not 
| bailable, and ſhewn in what way the def F 
to appear, or the plaintiff 3 for Hi 
the ſtatute; the next thing to be conſidered 
of effecting this appearance in bailable actions; fer after 
the defendant is once in court to anſwer the plaintiff's 
5 charge, the'protecdings rag nen * are 7 


H 4. 


4 G 


* * $f Js I * 


$i. 1. 


9 TA Pray; in Jailabl {bins — bas — 
Nee GP: the Suit to the Declaration. # | 
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PROCESSz that $6 15 Wn 


If he ap 
the- bail 5er 


dant himſelf is 


According to 
is the method 


ends pany n ie to fo ar- 
the plaintiff, of the 
true cauſe of action, which muſt "be ore tol., agreeable 
A uurit is then taken cut, 
of the city or county where 
the defendant is to he found; upon this a warrant is.ob- 
tained, and the arreſ made. When the party is taken, 
he mall either be kept in cuſtody, or muſt enter into a 
bail-bond to the ſheriff, with two ſureties, conditioned 
for his appearance on the: return of the writ ; this is 
or to the ſhe Jeri; 
| f the writ and 
curity-is required of him, Who are to de bound for the 
payment of the debt and coſts ſnould 
the action, or that the defendant; ſha 
cuſtody. This is done by the defendant and his ſureties 
entering into a recognizance in court to that effect, which 
is called putting in bail ta: the action, or bail aboue. But 
as the plaintiff can have no greater ſecuri 
than the body of the defendant, he may either render him- 
ſelf. or be rendered byehie bail. whieh ig termed ſurrendering 
| ly however happens, that 
after the bail bond to the ſheriff has been entered i into, the 
condition is broken, the defendant neither! appearing on 
the return of the writ; nor any proper render of him be- 
ing made . caſe there are TE Ng . 
0 | e 


pears according 
nd, freſh ſe- 


aintiff recover in - 
be rendered into 


or ſatis faction 


— 
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La or THE-PROCESS. dem 
| Of the Affidavit to bold to Bail. 


election of the plaintiff; he may either take an * 
of the bail. bond, and bring an action againſt the b il for 
the penalty, or he may proceed againſt the » ſheriff by attach. 
* ment for his contempt of the court in not having the de- 
fendant before them, in obedience to their writ, and thus 
compel him to = & the debt and coſts, who may for his 
dn indemnity re & to the bail-bond.. . 
auch is the general outline of the proceetings ene 
* forcing the appearanc of defendants in bailable _ 
—- or of obtaining: — 3 
5 . der Tra rare 3 the ps 
BA 5 rnit 
pews a J. 9 
. Sr, II. 'Of 5 out he Writs, or Proc "Y 
See. III. Of the, Warrant and Arreht. _ 
Sc. IV. Of Bail to the: Sheriff, or: Bail below, 
8 ©. 4 1 9 Bail 7% rhe Aion "kD Bail above. 


Pe 1 oP 


2.45 3 


2 


* 


& wo vn. — tho eee — the Bail-bon, 
Ds ab and the Aion thereon,” 
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, ail! I Serien i. 2” Stiftes e gi 10 
Uh. LE 12 t And Fe 
l Rn e to ho to Bail. e 5117 .* 


C 
bim ad by flat. © This e dete is p ;cularly ditecbed to be made by 
12 8. 1. the 12 G. 1. c. 29. . 2. which enacts, That in all caſes 
where the plain s cauſe of action ſhall amount to the 

Þ | fum of rol op - affidavit ſhall be made, and 
: filed of ſueh cauſe of action; which affidavit may be 

| made before any judge or commilſioner of the court out 
eur ſuch proceſs” ſhall iſſue, authorized to take af- 


| avits-irr ſueh courts, or elſe before the officer who ſhall 
2, ſuch proceſs; or his deputy, which-oath ſuch officer 
yore deputy are thereby empowered to adminiſter; and 
for fach affidavit, one ling, eee eee rere 
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* 
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A) The Degree of ercainty ſte in Tuck 
25 Ai. T req | 


0 Of the Tide, Tarkt, and Time of 8 rs 
y 1 155 d 4 in 1 7 


2 C0 of Counter. and Supplemental Amaarie, 
* $775 we C16 X70 | ; 
The: Gatute only generally ſays; that an affidavit ſhall * 
be made ; but, in order to prevent oppreſſion and eyaliong = 
various reſtrictions and regulations have been ne * 9 | 


* county felis ok dee 4. As _ 


(5). By and before whom to be . #4 WET ci 
ow, How to be ſtamped, and of _ * „ 4 
Defendants, ae ee or tina in wt „ ik 
"Afﬀidavit,”" Wa | 


VE ot © ice wie wat 
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dar Affidavit with reſpect to {met R 


A 5 The aQthal'Exiſtence of the Debt. 
1 105 — . of the Cauſe of Ain 


a den beristebte et, regular. rule, that the affidavit Aﬀdurit waſh | 
pas Pg + ant een e Gps © * 
Fump v. L Bur. 655. Where a variety of eaſes Fog 9 * 

| 
| 


. Alte nne «he 
83. „ 3742 Ii Nas 9 25 83 
- At muſt therefore expreſsly ſtates that the defendant: * 
indebted to plaintiff without any thing being left to be 
collected by inſerence: for it mult not be argumentative. 
That plaintiff, on ſuch a day, gave defendant notice „„ 0G 
to quit on, &. and that he held over, by reaſon of Wn. 
which; and by force of the ſtatute, an action has-accrued 
to recover ſo much money; not ſufficient, no poſitive 
debt being Red. Wheeler v. Copeland, 5 D. & E. 364. 
80 when a penalty was entered into to ſecure the pay-= ˖ 
mentof a halnce accounts, the exact balance A 
eee Wr : et 
9D. & 217» 1 / I A 


4 - ww 
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Of the Affidavit to bold Bail. 


Not by wayof Whenever an affidavit is'only by way of ryfererice, it is 
e beds that defendant is indebted to A. B. in fo much, 


as appears by the — and ledger of A. B. Barclay v. 


Hunt, Bur. 1995.3 or as ears by a ſtated account at- 
teſted by . Conful at . Fare v. Wheeler, 
Bar. 1c; off as appears by an affidavit made by the 
| — in Amſterdam, . deponent believed to 


true, Rios v. Beli ifante, Str. i209 or upon a bond, 


2 thereby may appear Heathcate v. Gaſlin, Str. 1157.3 or, 
. as appears by the maſter's allocatur, Powell vy. Portherch, 
2 D. & E. 751 or, as acceptor of a bill of exchange, as 
appears by the faid"billy &o. Rollin v. Milli, 1 Wil. 27g. 


or, as appears by 3 dated ſuch a day, Jennings v. 


Martin, Bur. 144%. or, as appears by an account ſtated 

5 under defendant's own hand, Auen 10 Wil. 12 1. 3 or, as 

* by the oonfeſſion of defendant, and by his Pro. 

i miſe to — ſame. Helly vi Dauereur, Say. 59. 

22 So of the CY be not ſtrictly words of 32 yet 

„ tendenc „ leaving a 

80 v4 lected T ckereß e, f the ade vil Id 

| defendant is indebted. to plaintiff in 20l. and 3 

according to the ill, of this. nt. 8 to defendant. 
Williams v. Jachſon 3 D. & 

Becauſe in all the above caſes che Abt is not poſitiyely 

| Ae, to, ſinee although it may appear to be due by the 

books, gr the bond, or the lite, yet in fact it may have 

been 192 and fatisfied, and A ſeparate. * 2 4if- 


char taken. 
Tn one caſe held +: 8 Lündeed, aka, affidavit» was held ſullicient, 
* n but although the words weren that defendant was indebted to 
| . plaintiff in, & c. at he computes. it. Moultby v. Richard- 


Ven, Bur. 1032. But Q., Whether this would nom be 


deemed ſufhciently poſitive, and in the caſe of Mactenzie 
andMackenzir, 1 D. & E. Nee ere 
tler it had 2 been over: ruled. 15 by 9 
Swearing to be- align 85 wearls to belief i is nat, general peaking, 
: lief bad. 8 —— Bt. 6% 11. oo ES $75 195 ne een y #345 
4; - Avimhers. the -affidavit made by the plainti#'s boak- 
keeper was, that the defendant. was indebted to plaintiff 
in ſo much, as the deponent verily mt; T e, 
V. Bowman, Str. 1226. N + 
Though witk War is ſwearing to belief ſulhicient, — a re- 
reference to ac- ee to accounts ſent from abroad where the debt 
. aroſe. Pomp v. Ludvigſon, * Van Morſell v. Ju- 
EP I Seng 231. A 
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FOES BAILABLE NOTIONS. 
Ar en n 

But if, from nne the can 

- have: ＋ . of — Nr cannot en 


tion; it is otherwiſe. l 5 301 Ke. ; 
As where a bond was given conditioned for the: jigs ge Side 
ment of bills of exchange drawn in England on A. in the nature of the 
Indies, in cafe ſuch bills ſhould be returned to Eng- _—_— 7 
— proteſted for non-payment, it is no objection to an . 


affidavit to hold the obligor to bail becauſe, after ſtating en, 
that he was indebted to deponent in a certain ſum; Rats 
ing alſo the condition of the bond; it ſaid, that the fade 
bilis were not . to | his —_— Pao in India . i bog) 

RY 1H. Blac. 207; 2 05 Fo 911 : ; 


The court 5F C. B. is not foltrie with 1 to the Court of C. 1 
ſitiveneſs and certainty of the àffidavit as the court of E 9 
K. B, The former holding, that -dircumftunices of the 6 12 8 
cauſe of action are ſufficient without poſitiveſy fweiting - 
to the debt; Long v. Linchy.2 Black. 740, 80. 3 Wil. re 
Whereas the latter always mo I: oy mg Nee N 5 
| fubfiſting! debt. 
For in B. R. the affidavit 3 e that ir in In latter, affida- 
a fub/hting debt at the time of making the affidavit, and ene _— 
of ſuing out the writ. Kelly v. Devereux, 1 Wil. 339, fabating, 
Phe affidavit ſhould therefore ſtate, that the debt is 
fill duegirand if it does, it will be good, even although 
words of reference may be inſerted, becauſe Rooney be. 
then rendered ſufficiently poſitive.” 0 B20 ce wor 
It . for want of this that the nſfdavie af; a coke, u I as + 
| the maſter's allacatur above. mentioned, was Wes Aken, a i 
held :nſuf cient, Powell v. Portherch, 2 D. & E. 55. 8. P. P. 


Maclenzie v. Mackenzie, 1 D. & E. 716. In which lſt ein "1 


_ caſe, Buller, Juſ. mentioned an inſtance where affidavit * 
was bad, although the words were, that defendant was | 
: indebted: to plaintiff in gocol:::for- money i 50 re- 
| ceived, and for avhich he has not accounted. | 
Zo an affidavit ſtating that defendant” was indebants to 
5 pee in 245l. for money lent by plaintiff to defendant 
for the uſe of another; and for which defendant pro- 7 
miſed to be accountable, and to repay, or cauſe to be ſe- 
cured to plaintiff, &c.; it not appearing in affidavit that | 
the money had not been ſecured, it was _ inſufficient. eee e ml 
pr nei v. Femberton, 5 NB ang not ig.2l 4 eee 
It is upon this principle, that an old affidavit, ok at the time of 


a re ht Tos Can ſuing out writ. 


ro 1 or THI 
| „ Of the davit to bold to Bail. 
have been ſince paid ; and; it muſt /z 


: - 
E _ Te 3 4. ann. A Str. e * oa * * 1 7 
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andi muſt As the af6davie-mult be /poſitive with reſpect to the 
— aQual; exiſtence. of the debt, ſo it muſt be certain as th 
eauſe of action, the'deſcriptioni of the cauſe of action. 
and ſhew how It muſt ſhew how the debt aroſe,; and this, although 
the debt aroſe. the circumſtances be long and complicated, and although 
| the ground of the demand cannot be ſet forth, with 
| Rating the whole-ſubſtance of the declaration. oF Cope and 
=. Do. 467. 
An affidavit, there fore, that! defendant: wad | indedted 
2 aintiff in 5ool. and upwards, Cooke v. Dobree, C. B. 
Jo. x or, in lo 3 ben promiſes; Cape v. Coole, 
De. 4673 ot in zgl. and upwards in trouver. Hubbard 
| v. Pacbeto, C. B. R. 218, or that defendants (Baron 
” gifts Femme J, or one of them, was indebted for board, &c. 
L 5 8 | proved for the wife. Paris u. Stroud & U. Bar. 95.3 
: andi the like are not ſufficiently certain and deſcriptive, 
80 an affidavit in trover for goods and chattels of 5ol., 
. — mmm 
„ 1793 
How if on bond So in actions on bonds, to fave bann &eiz and i a 
of indemnity. actions of covenant, the/affidavit muſt ſtate poſitively and 


certainly how, and for how n, ! is damnified;. 


Whitfield v. . Bilfield, Bar. tog. 10 Lid 


If on the lt- An affidavit to hold to bail on the. inn pl | 


tem 3% . 1. ſhould ſpecify the nature of the offence, and aver 
8 that (defendant had incurred the forfeiture; but the 
offence need not be deſcribed cireumſtantially 3 nor is the 
laintiff obliged to ſwear that defendant is indebted to 
im to the amount of the penalty; for as no perſon is 
entitled to the penalty till the proceſs is actually ſued out, 
it cannot be ſaid to be a gebt due to the plaintiff at the 
a —— aſſidavit. n * 

* 70 WA 7 ARIDIESS $01 5 53.3303» Fs 8 
What a good — affidavit, that defendant is indebted toglioud 
affidavit intro- in 1031. for goods which defendant converted to his own 
n nfe;"- Emerſenv. Hawkins and others, 1 Wil. 335.3 or that 
e 293 12. ae b e of divers goods 


a 8 belonging 
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ppear 4 be ag be- 
fore mentioned, not only a ſubſiſting debt at the time of | 
2 the affidavit, but oo of ume out the writ, 


CWO YT OT wu 


— 
a av 3 ww 
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Watſon \ v. Yo, 2 D. 


l 


— 


ada wy to e and have Wendt bo t 


. & that they, or ſome of them, have converted cat BO 


ſpoſed of them to their own uſe ; Charter v. Jaques 
a, OF 529: is ſufficient to hold to bail in trover. * 


(A. * of che Language — dae * (A. y 


drawn. 


8 "The Edavit 3 be 4 3 * conelh. i in a ibn Affidavit muſt | 
22775 in which it is drawn. It ſhould beſuch an oath de io che, 
jury can be aſſigned upon. 
moſt trifling i inaccuracy, or clerical . there. A clerical mif- 

145 will render it deſective ; as where an affidavit of 3 
debt was made, that defendant in indebted, inſtead of it 428 * 
indebted, the court held it defective, and as no affidavit, | 
and diſcharged defendant on common bail; becauſe a 
perjury could not be aſſigned upon it. Reeks v. 2 
man, 2 Wil. 225. 

So if the action be brought Lo a penalty i in an att of or if ſtatute 
parliament, if the act be miſrecited in the affidavit, it be milrecited- 


will be bad; as calling it an act paſſed in the 27 G. 3. 


when it paſſed in the 22 G. 3. But the 280 is not 
bound to ſet forth the K ar at all when the 
E. 654. . 


(A. 40 Exception as to Executors, Afignees, ce. (A. 


It has been alread ſhewn that, generally ſpeaking, che — 
aſſdavit muſt be — nor will ſwearing to belief be Miniftrators,and 
alone ſufficient; but there are ſome exceptions to this. ceptions to the 
rule :=-Thus in all cafes where executors, adminiſirators,. above doctrine. 
or aſignees make the affidavit, they are permitted to ſwear, 
as to their belief only, which, from the nature of their re- 
ective ſituations, is as much 3s they can do. 1 D. & 
717. Touna v. Edward, Bur. 2. Stone = | 
Crammond, 4 D. & E. 176. : 
Thus where an affignee of a bond {wore that dhe — 
gor was indebted in gol. for principal and intereſt; ag he * 


lelieved, the court held it ſufficient to hold to BY _ u f pre 


land v. Baff, Trin. 46 Geo. 2. ch: 
But it is better for the obligee and albgnee is join i in 
be atgdavit. LANG? in 


; 80 if an a eee ee brake of, the: teſtator, 
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ol zeal THE'P 
5 > Of the Aﬀdavit to bold to Bail. 
that the debt is ſtill unpaid ; or if an aſſignee ſwears that. 


_ the defendant is indebted, as appears to this deponent, 


by the laſt tt beg of the bankrupt pls nd as the de- 
ponent verily believes, and that he has not received the 
dedt, or any part of it, and that he believes it to be ſtill 
due, ſuch afhdavits are ſufficient to hold to ſpecial bail. 
* i? 3 Bur. e, + Stwayne'' v. Crammond, 
. e ee 

. But words f But it is 6, be obſerved, that i in all theſe 8 wordg 
— aloge* of reference alone, ſuch ar appears by the teflator's or the 
vill not . | barkrupt's books, and the like, are not ſufficient, unleſs. 
followed up by the belief of the party who makes the 
*- > - affidavit.” Sheldon'v; Baker, 1 D. & E. 84. erg Arad 

euern aflignees,' v. Hunt, Bur. 1992. Walrend v. Fr 
Er Str. 1219. Flndger, N of Jackſon, n 

eo; + SSR 

"i — this: alſignees of a bankrupt, one may 
make an affidavit, and hold to bail. Sauaine and others Vo 
— Commend, 4 D. & K. 176. 


0 By and before whom the Afidevir ought to be 
F . S made. 4 | 
Who may maks The affidavit may be made by plaintiff himſelf, or 
the affidavit. his wife, or e or any third perſon in his abſence 
who knows of the debt being contracted, and can ſwear 
that it is ſtill due. | 


G Whetherit It is generally laid down, that it ſhould * made by. 


wat be made fone perſon who. is gay competent to be a witneſs, 
'- byaperſon '' Tid. 39. So in Nichols v 

| 7 affidavit, made by a pickpocket returned from tranſport- 

ation, was held inſufficient, becauſe no credit could be 

al . given to the affidavit. Let in later caſes, it has been held 


otherwiſe; and an affidavit made by a perſon convicted 


of pexjuty was deemed good; for it was ſaid, that al- 
plaintiff cannot be a witneſs, yet he muſt not be 

ſtripped of his legal remedy to recover his juſt debts. 

H orfley v. Somers, Bar. 116. Davis v. Carter, Sal. 461. 


Aae I TNA * "Where the afkdavit is made by a third perſon, it ink : 


third perſon © de poſitive as to its being a ſubliſting debt; for an af- 
muſt be ther fiche vit that the defendant is indebted to the plaintiff i in a 
ug. certain ſum of money, as appears by a bottomry bond 
n the deponent's cuſtody, and that the defendant, on 
ſuch a day, acknowledged the debt to him, and promiſed 
tc pay the ſame to the deponent, who has authority 


| Som he: plaintiff by letter of attorney: to receive: the 
7 - ſame, 


* 3 2 


1 00885 don lv. a 
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allyhunty, Bar. 79. where an 


a 
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D and before whom to be made. . 
4 15 is not ſufficiciently poſitive. Kelly v. Devereux, 
2 If ch. Pintiff being in Scotland, wants to hold de- If plaintitr liv- 
fendant to bail in England, he may go before a magiſtrate ins in Scotland, 


in Scotland, competent to adminiſter an oath, and make . 


affidavit in the preſence of another perſon who is ſhortly England to bal. 
in how he may do 


oming to London; which perſon, upon his arrival 
e muſt alſo make athqavit that ho former affida- nes 
pit of the debt was made by the plaintiff; that the hand- 

writing ſubſcribed. thereto is his own hand- writing; that 
the ſaid afhdavit was made and taken before a. magiſtrate, 
who, this deponent believes, had competent authority to 
adminiſter an oath; and that the hand-writing ſubſcrib- 
ing ſaid affidavit, is the hand-writing of ſuch magiſtrate; 
on which ſeveral affidavits a judge makes an order to hold 
. „ 
By the act 12 G. 1. c. 29, affidavits to hold to bail 
are ordered to be made before any judge or commiſſianer 
of the court, out of which the proceſs ſhall iſſue, au- 
thoriſed to take affidavits in ſuch courts, or elſe before 
the cer 2who ſhall iſſue ſuch proceſs, or his deputy; which 
oath ſuch officer or his deputy are thereby empowered to 
EEC oo ß ß 
The commiſſioners authoriſed to take affidavits men- 
tioned in the above act, are thoſe appointed by the judges, 
&c. by virtue of the ſtatute 29 Car. 2. c. 5., which enacts, 
that the judge, &c. of the courts of Weſtminſter, by 
commiſſion, may empower perſons in the ſeveral counties 
of England to take affidavits concerning matters depend- 


9 


ing in their ſeveral court. 
By rule of K. B. Eaſter 15 G. 2. in both courts affi- 
davits to hold to bail may be ſworn before any ſuch com- 
miſſioner, although he be concerned as attorney for the 
Or; 
It is to be obſerved, however, that by a late rule of 
K. B. 31 G. 3. whenever an affidavit is taken by any 
commiſſioner of the court, made by any perſon who, 
from his or her ſignature, appears to be literate, the 
commiſſioner taking ſuch affidavit ſhall certify, or ſtate, 
in the jurat, hat the affidavit was read in his preſence ta 
the party making the ſame, and that ſuch party ſeemed per- 
feftly to underfland the ſame ; and alſo that the ſaid party 
wrote his or her ſignature in the preſence of the Sits 
taking the ſaid affidavit, SE Cn yy Ong 
251 * en een 
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(C) How to be ſtamped, and of joinink ſeve- 
1 „ Deſendants, or Cauſes of Action, in one 
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It would therefore be an injury to the revenue if 


ſeveral cauſes of action were to be put into one affidavit, 
whether againſt one or different defendants z and it would 
alſo be a vexatious proceeding, againſt the party, becauſe 
he muſt take a copy of the whole affidavit, and would 
therefore pay for more than related to that particular 
cauſe of action againſt him. Beſides which, the pro- 
_ ceedings by affidavit and ac etiam writ: were to ſupply the 
place of the original, in which only one caufe of action 


could be compriſed. For theſe reaſons no affidavit muſt 


contain two different cauſes of action, whether by the 

- ſame plaintilf againſt the ſame defendant, Crooke v. Bei, 

5 Burr. 2690., or againſt ſeveral defendants for ſeparate 
cauſes 1 


Wilſon. 5 D. & E. 254.; but there mult be ſeparate afhida- 


vits againſt each, Goodzvin qui tam v. Parry, 4 D. & 


E. 577. Holland v. Johnſon, id. 697. Nor can two plain- 
' tiffs for ſeparate cauſes of action unite them in one afh» 


davit againſt the ſame defendant. Dean and Chapter of 


Exeter v. Seagell, 6 D. & E. 688. 


In all caſes, therefore, one affidavit ſhould only contain | 


one cauſe of action. 


* 


But it may ſtate ſeveral offences as to be included in 


that action, as for penalties forfeited by unlawful inſur- 
ances with different perſons. Holland qui tam v. Bothe 


mar, 4 D. & E. 228. 


Affidavit. | | 
Several caſes, have of late ariſen reſpecting the gov: 
priety of intitling the affidavits to hold to bail In Eaſt. 
Term 1794, motions were made to. ſet aſide proceedings 
for want of titles to the affidavit ; but the court held, 


chat no title was neceſſary ; that the affidavit to hold to 
bail is not ſtrictly the commencement. of a ſuit; that 


there is no cauſe then in court; and that ſuch affidavit, 


therefore, need not be intitled in any cauſe, Adam v. 
FF Pigfalu, 


FTKgs gros- 


action, Gilby v. Lockyer, e Haſſey v. 
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Pity K. B. Bat 34G: 3. and Aue v Ald, in 


C. wk K. B. 122, 


Afterwards, in the caſe of che King qui tam , 


defendant was. diſcharged. on common bail, becau 1 affi- 
davit wary intitled. And at length, in order to ſettle the 

Qice by: rule of court, Prin. 37 G, 3. it is . 
That affidayits to hold to bail Hall not be intitled either as 
of any court, or with the names of any parties. 

By a late rule of court, Mich. 37 G. 3. grea: iiricinels 
is required with reſpect to the jutats of affidavits, which 
orders, That upon every affidavit ſworn 10. the court, c 
before any judge or commiſſioner, thereof, and made 
two or mote deponents, the names of the ſeveral perſons 
making ſueh affidavits ſhall be written in tlie jurat; aud 


that no affidavit be read or made uſe of in any matter vnde 2 
depending 1 in this court, in the,jurat of Rr there Thall © 
be any interlineation or eraſure. 45 
In the caſę of Huſſey: v. Befterville | in 2 . K; cad bo 1 


Reeks vs Groneman, 2 Wil. 225. it is ſaid that the atfidavit Tt 
muſt be filed with the proper officer before or at the time 
the writ: is ſued out. 


But I doubt that, for although the ſtatute. direQs the ; 


aſfdavit to be ſiled, it does not ſay zuhen. It muſt ſurely 


be before the party ean be arreſted, but I * that 


the writ may be firſt ſued out, and then the 5 flidavit 
made as a juſtiſication to hold to bail. But w el it is 
intended; to arreſt the ahi ie i is e to ly 

in hs Dt Inſtance... 207 


(0 of Counter Fe Suppemenary eis. 


„ 


lever eber to ce or contradict. the TER 
TUNG 


Emerſon. y. | Hawkins and others, : 1 Wit. 
Say, 5 . ly v. Devereux, , I il. 3 39. ENG k 
ul, oþ | 

$0 that i in 11 court, an asi ei once Gade. ciihok be 
amended, nor its defects cured by a ſapplementary, nor in 
anywiſe contradifted by a counter a davit. Cope god. | 
another v. Cooke, Do. wn — v. 9 2 
„ 1 22 5. 


* 


aid | 
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% OE YA et? 
Thus in the King's Bench, when plaintiff has obtained 
upon his affidavit a judge's order to hold defendant to 
bail, no counter affidavit ſhall be allowed to leſſen the 
bail. But if plaintiff's affidavit is falſe, he muſt be in. 
dicted for perjury, as in the common caſe of affidavits for 
ſpecial bail. Smith v. Fraſer, 1 Blac, Rep. 192.1 
Zo in debt on bond, though the defendant ſays it wa 
ulurious, or per durtſs, it ſhall not excuſe from ſpecial 
bail, for the merits of the cauſe ſhall not be determined 
on motion.” Ann! Salk, 90, 10. 


"A A : 
22 


But in e. 1 5 the practice Ly the Common Pleas differs in this 
fupplemental- reſpect, and admits of ſupplemental and even contradift 

| — affidavits ; for they hold, that notwithſtanding the ww 
nh _ tiff makes a poſitive affidavit of his debt, yet the matter of 


bail is examinable by the court. Ruſſell v. Gately; Bar. 76. 
Sem. cont. Hadderweek v.Catmur, Bar, 61. 
An action of debt on bond wherein defendant was held 


to bail on plaintiff's affidavit; defendant moved for a com- 


| mon appearance, and that plaintiff might produce the bond & 
to the court, upon an affidavit that defendant had great in 

reaſon to believe that the whole ſum due was paid by fe 

one of rhe co-obligors, which would way Ya indorſe- w. 

| ments made on the ſaid bond when produced; plaintiff up 


| in anſwer, made affidavit, that 100l. and upwards re. an 
: miained due to him on the bond after all juſt allowances; lay 
= | that he had ſeen the bond, which was uncancelled and in we 
full force ſome months before, but had miſlaid it; and 
being ſeverely afflicted with the gout, could not ſearth the 
among his papers, himſelf, ſo that it could not be pro- 2\ 
=, 4 duced, It was urged for plaintiff, that no declaration 2 
being yet delivered, defendant is not entitled to oyer of tiff 
the bond. But after a declaration, with a profert in cur. bad 
be may demand oper. The court held, That as the mat- fl vit. 

ter of bail is diſcretionary, and as the meaſure of' the > 

ſum for which bail ought to be given is with certainty 
to be had only from the bond itſelf, the bond ought to 
be produced; and for want of producing it, a com- 1 
2 32 appearance was ordered. Shaw Bart. v. Hawkins, | 
ba an affidavit made by a third perſon; that the defend- i 1. 
ant was indebted,” as appears by a ſtated account, was © been 


"held WY hoy 
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held inſüffcient, but made good by another affidavit that 
the defetidant owned the account. Swarb#eck v. Wheeler, 


* * 


Bar. tos... n 


— 


80 whete an executor at frſt only fwore tothe debt, 
as appeared by the accounts of the deceaſed; a ſubſe- 
quent affidavit; that he believed the debt to be due, was 
admitted to hold to bail. Roche, executor, v. Carey, 


2 Blac. 8588. 


o in dhe caſe of Manning v. Williams, plaintiff made 
two affidavits; the laſt Was held primd f2ci2, fufficient; 


mot appearance was ordered. Bar. g 77. 


8 


* 


 ofigidal affidavit itſelf is null and void through any fatal 
80 that where the alfidavit was as follows: A. B. o Fo 


inaccuracy, or clerical miſtake, no ſiipplementary affidayit 


&c. make oath, that C. D. of, &c. in juſtly indebted, 


inſtead of ic; upon a ſupplementary affidavit being of- 
fered, it was refuſed by the court, who ſaid, that the firſt 
was no affidavit, becauſe no I tor aſſigned 


upon it; that the arreſt,” therefore, was contrary.to law, 


and that the court could. not make hat lawful which the 


law ſays is unlawful 5 and that ſupplemental affidavits | 
were only allowed by the eburt to ſupply ſmall defects in 


affidavits not quite full enough, but never allowed, where 
the firſt amounted to no oath at all. Reeks v. Groneman, 
2 Wil 224. N : hr LE, 4 


80 in an affidavit that defendant was indebted to plain- 
tiff in the ſum of 560l. and upwards, which was held 
bad for uncertainty, court refuſed a ſupplementary affida- 


R : 


Mt. Cooke v. Dob rec, 1 H. Blac. 10. 
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ing out the'Writs or Proteſt, 


The affidavit of the debt, or cauſe of action having 
been made purſuant. to the ſtatute 12 G. 1. c. 29. as 


aboye directed, the next ing eo be done is, to ſuc out the 


4 
1 


# 


but eroſs affidavits being read Cotitroverting the fact, com- 
Bat in C. B. ſupplementärf affdavits are only allowed Provided use 
where the original affida vit is in itfelf à good one, fuch as art afidavir bs  * 

a perjury can be aſſigned upon, thougli perhaps not ſuffi- 


a good and valid 
| one. | 
ciently ſtrong to hold defendant to bail; for where the 


7 r 


proper 


- 
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rte or THE PROOESS ber w. 0 
Nv of ſuing out the Proceſs, 


proper, writ.or proceſs. whereon the e ts a1. 


Wbat is N reſted. If the action be brought in the King Bench, and 
proper whereon defendant live in Middleſex, the proceſs is the Bill of Mid. 
defendantis to dleſex; if in any other county, a Latitat ; and if the ſuit 
be arreſted. be in Common Pleas, it is a Capias, which writs, Aiffer, 
from the writs. uledd in unbailable actions as before-men-, 
tioned in this reſpe only, that in theſe bailable writs, by. 
the ſtatute 13 Car. 2. f. 2. c. 2. the cauſe of action muſt 


be e erpreſſed; which is done by inſerting the | 


clauſe of ac etiam* agreeable to che nature of the caſe 
and as defendant is to be arre/ted, upon the above writs, 
inſtead of being ſerved with proceſs, 2 is necellary alſo 
- ty get the proper warrant. thereon. at the reſꝑective ſhe- 


ate hc ſuing out ſuch proceſs, 25 writs AR kalle 


| | web Get a avarrant te Frofecutes, hen # 2% a. 64. fan 57 16 
d with the proj er 7251 who ns, th crit, 7 3 cable to. flatute 
25 C. 3. c,\80. They may 1 bog bt either of t e officer, or at the 

Jy For On oem: a ; foe ate, ch. 1. Wn ty 20. . 3 


St 5 © i 


mer if og chen ben 


* 
A N. 
K . + Ah 


* 


: BY 22 og 8 CT K. N 22 RG 9 TJ 0. . - 5 5 5 
gk dalo- b int e fo low- | reibe he but? 

ſex. c. B. ing form, provided you fix. S,. 12 Wray to * 5 

- Capias, bill. of Middlefes. "A. J. a ainſt d. B. late of 


Mliddleſer, ff. Bill for 4" B. Mit er in the laid taunty, 
again C. D. 6 05 for Fol. upon yebman, treſpaſe at at Weſtminſter, 
promiſes (or as the caſe may be) - debt: for 50 l. reti on the 
returnable on Saturday next af. morrow of All Souls. o 
ter the morrow of All Sault. for 281.0 not | 
. 1 7. 8. attorney. 


2 1 5 by 5 oa 2 1 


e ee e ee 


Get a Blank Bill (3 8. 64. 7 11. * s is into any 
framp ), fill it up, 5 b 4 county, to r 
præcipe, bill, affidavit, and me- ſhire, lay the treſpaſs at Cam- 
morandum of warrant to the 1 bridge, or any other tau. 
of Middleſex office, and the off wr", 5 hen 


cer will fign the bill; 08: in 64. famp), fill it up, take 


VV vacation, 10d. ; præcipe, writ, affidavit, and 
it is not to be ſealed. eaſe "memorandum of warrant to the 
>: the Horny! name and, 2 21. e Hlaxer for e L 


1 343 


teten ite hg 
ſec, ., and the notes there, 


offices, in order to authoriſe ſuch . ad Bok | 


get a blank writ (46. 


1 ²˙ Q oh VT Woe 2 


ET 


| Then get à (a] warrant thereon 


at the fheriff*s office, for which 
defendant before the return there 
of, fue out an alias, after that 


2 pluries; figning each in term 
er vacation 2d. , defendant. 
lives in any liberty within the 
county of Middleſex, as in Weſt- 
- if Jue out à non- omittas 


bill of Middl:ſex, for which pay 
as for @ common bill, and the 
ſheriff, will thereupon grant his 


mandate to the high bailiff- of 


. Wiminfter, who will make 4 


warrant to his officer to arreſt 
defendant. I, the defendant 
cannot be found in Middleſex, 


and is to be met with elſewhere, 


get an office-copy of the affidavit 


at the Bill of Middleſex office, 
«which will ſave a new one be- 
ing nads; pay for ſame 18. and 
18. 7d. for the lamp ; take it 
to the figner of the writs in the. 
King's Bench office, and ſue out 
a latitat thereon. _ 

Fa warrant 10 proſecute has 
been once filed, there needs no 


nber; but add that to the præ- 


cipe thus: | | 
% Bill of Middleſex, ſued out 
— day 7. | | 
_Latitat. Make a præcipe, 
fame as for bill of Middlefex, 
only ſay, latitat inſtead of bill; 
get a_ 


latitat, affidavit, and memo- 
_ of warrant to the K. B. 
Mee to be figned ; pay for fign- 
ing 28. 6d.; then to the ſeal 
office, Inner T emple-lane, to be 
fealed, for which pay 7 &: :* 


(a) For obſervations on the warrant, 


(F) See. II.] IN BAILABLE ACTIONS. 


Of jing aut the Pot 

| . abode, and ſum fauna to, and + fon 
the day it is ſued out, on the back. before, tet your client ſiuear it; 
then pay for the oath 13. 3 fign- 


blank writ (lamp); 
fill it up, carry 93 


ſee the next ſe 
13 


* 


- 


ing capias 28. zd. (i. e. 18. ad. 


for figning, and 18. for origi - 
fign it; 


get it ſealed at. the feal- offict; 


nal); the filazer will 
pay 7d. then get a (a) warrant 


diredted to your gfficer,: at the 


proper ſheriff *s office 3 pay 4d. 


E not executed: before the re- 


turn, ſue out a capias by conti- 


' nuance, which is preciſely the 
fame as the (firſt capias ; only in 
Jays 


the precipe to the ; 
cap. per continuance, for which 
the filazer charges 10d, fign- 
ing; 7d. ſealing. | 


Put the date of your firſt ca- 
pias on the-pracipe. © 
F defendant live in any li- 
berty, ſue out a non-omittas ca- 
pias to . empower the ſheriff. to. 
enter therein Y | . 


| pay ſigning 88. 6d. ; healing 


Is. 2d. 


I. * formerly held, bar 
plaintiff loft: his bail if be de- 


clared in any other county than 


that in which the capias iſſued; Teftatumcapias 
Jo that if defendant did not live out of uſe. 
in the county where plaintiff. 
meant to lay. his venue, or could 


not be found in the county where 
che capias i//ued, plaintiff, in 
order to arreſt him in another 


county, 'was obliged to ifſue a 


teſtatum capias, grounded ”_ 
the ſuppoſition that a capias had 


been before ſued out, and returned 
non eft inventus, but which in 
fade ſeldom was ſued out; wheres. 
in it was teſtified that the de- 
fendant lurked and wandered in 


the bailiwick of the fheriff 10 
which the teſtatum was to be 
i es 


ion of this chapter. 


B. R, | 
Alas and plu- 
ries bill, 


- s 


Non-omittas 
bill. 


C. B. 
Capias by con- 
rinuance. 


N * 
1 


Non · omittas 
capias. 


Dn 


* 
* 


or H PROCESS [Ch.IV. (2) 


| f ſuing out the Proc eſs. | 


5 1 is to be arrefled directed; the” ſame as a latitat 
i London, go to one of the comp inthe K. B. CNS oY 
ters, get a warrant thereon, pay But now by a rule, Hilary, 
Ad.; if elſewhere, go to the pro- 22 G. 3. the igſtatum writ is 
= peer ſheriff" s office; for warrant rendered uſeleſs; whereby “ it is 
Alias and plu- in "Surry, Eger, or Kent, pay ordered this court, that 

6d. in any other county, 28. Gd. % where an arreft ſhall be by 
.. indorſe the attorney's name, ſum virtue of a capias ad reſpon- 
© feworn'" to, and the day the writ ** dendum in any county, and bail 
r all be put in thereupon, and 

I latitat be not executed be- * the plaintiff ſhall think proper 
ure ibe return thereof, ſus out an © afterwards to declare in a 
alias, (called an alias capias, different county, it ſhall not be 

the teflatum part being left out, © deemed a waiver of bail, but 
and after that a pluries; pay * the recopnizance of the bail 

nothing for figning either; for * fhall be as effettual for the be · 

ſealing 7d.; make a præcipe al „ nefit of the plaintiff, and he 
before, only ſay, alias or pluries „ may proceed thereon again 

capias, inſtead latitat, ** the bail in the ſame manner a; 

and put in ſuch præcipe the day © if the plaintiff had declared 

' the firſt writ iſſued. again the defendant in the 

I be plories writ may be © /ame county in which the bail 
continued from term to term ** wes put in, 

until defendant be arreſted, So that now if the defendant 

unleſs plaintiff lies by for four cannot be found in the cou 

terms, in which caſe 'a new ewwhere the fir/t capias iſſued, the 
latitat muſt be had. plaintiff*s attorney, on taking an 
Non-omittas. I defendant office copy of the affidavit marked 
live within a liberty, fue out a by the you for the - county 
non-omittas: JF a latitat has where the firſt writ iſſued, may 
Been ſued out before, pay nothing' make out a capias (as before) 
- for ſigning and ſealing ; but if into another county; pay 18. for 
not, and it be ſued out in the firſt the copy of the affidavit, lamp 
iuſtance; 28. Gd. ſigning, and and paper 18. 7d., figning ca- 

15. 2d. ſealing. 1 plas with the new filazer 28. 2d. 

F the defendant live in a feal yd. without having any 
county palatine, vix. Cheſter, return of the firſt capias. 

Lancaſter, or Durham, or any of MN. B. The day when the firſt 
. the cinque ports, wiz. Haſtings, writ iſſued, and the county, 

| Romney, Hithe, Dover, or Sand- ſhould be marked on the præcipe. 

 awich, then the latitat is to be Imp. C. B. 14. 138 
directed accordingly, If defendant live in a county 
OO, = GRE HE palatine or cingue ports, the 
vb ewrit, in that caſe, may now be. 

a capias inſtead of a teſtatum 

capias as formerly, and the debi 

n au be 20l., but the capias 
7 8 mu be directed ſpecially. 


I a X 1 By 


4 


=<&838 == 


W. 3. c. 25- T. 42., the officer who ſhall ſign — down he dy 
ſhall, at the ſigning thereof, ſet down upon ſuch writ or 3 


E) Of the Sheriff's Fees upon an Arreſt, © | 
Jeb Of the Defendans being reſcued ater 


(A) The Nature of the Warrant, and its Requiſites. (a) 
The ſheriff being the immediate officer to the King's All writs direct- 
courts, to him all writs and proceſſes are generally di- * to the thrift, 
rected, who is ſworn to execute the ſame without favour, | 
dread, or corruption. Dal. Sh. 90. Plow. 7 


(Ey Se. II.) IN BAIL ABLE ACTIONS, u 
. Of ſuing out the Proceſs. „ ; | 

75 5 . ati e : * 5 C. "OY . 7 ndo&1 | q uſt 5 
By ſtatute 5 & 6 W & M. c. 21 4. and 9 & 10 — cn 


ſs to arreſt any perſon or perſons before judgment ing writs, / 
fs, the day and year of his ſigning the ſame. : LY 
And by a late rule of K. B. the cuſtos brevium muſt and cuſtos bre- 


mark the writs numerically as they are received by him, ben 
3 D. & E. 787. | . | 


For further obſervations on the mode of ſuing out the 


proceſs, and its nature, extent, and operation, ſee ante, 
But it may be remarked, that in bailable ations the If void proceſs 


party ſhould be more particularly cautious that his writ thn will By 4 


whereon he arreſts the defendant, is in every reſpect re- falle impricon- 


ular; becauſe if it be materially otherwiſe, as if a per- ment. 
n be arreſted on a capias ad reſp. where one term inter- 
venes between. the teſte and return, and therefore the writ 
be void, not only the proceedings would be null, but te 
party might maintain his action againſt the original plain- 15 
tiff for falſe impriſonment; nor could he juſtif under 


ſuch void proceſs. Parſons v. Lloyd, 3 Wil. 344. 


5 SzcT10N III, 5 : 
e ü the Warrant and Arreſt. Fe | 
(A) The Nature of the Warrant, and its Rez 


F 
». 


quiſites. 


(B) How an Arreſt is to be made. 


((cc) By whom, and when to be made. — 
(.) Of particular Times and Places when and | | 


where the Party is privileged from Arreſt. 


Arre 


* 
$$ © 


220 or THE-/PROCESS// len. w. (0 
Of - the: Warrant and Arrep.. 


But ho not ere. When, therefore, a. writ has been regularly ſued out, | 


cuting them 
himſelf, a war- 
rant to his bai - 


and directed to the ſheriff of the proper county, that 
alone would be a ſuſſicient eommandment of the court 


tt is made out. hence it iſſued to juſtify the arreſt of the defendant, 


„ 
43; e 


Muſt be had be. 
ſore the arreſt, 


- 


Muſt not be 
made out before 
the ſheriff has 
the writ. 


Though for-. 
Th Es 


7 


2 


85 the writ. 


came to his hand, it was held well. 
| 19. 8. C. 1 Saund. 298.3 but it is now otherwiſe. 


22 the-ſheriff himſelf was to make ſuch arreſt ; but 
as the ſheriff never executes ſuch writs himſelf, but has 
inferior officers under him for that purpoſe, the uſual way 
is, for. the writ to be delivered to his immediate deputy or 


under ſheriff, who makes out his warrant to Nis bailiff or 


| officer, for the execution of ſuch wWrit. - | 
This warrant muſt be made agreeable to the nature of | 


55 5 the writ, containing the ſubſtance thereof, and be in tbe 
bigh ſheriff's name, under the ſeal ef office. When ſo 
made, it is given to the attorney in the cauſe ſuing out 


the writ, who delivers it to the ſheriff's: bailiff or officer 


whom he uſually employs in that county, and it operates 


as an authority to ſuch officer to make the arreſt, 1 95 
The warrant may be ſpecially directed to a priyate perſon, 
But it muſt not be a blank warrant to be afterwards 
filled up by the attorney, as ſuch a one would be void, ee 


the party arreſted thereon. diſcharged. ' Burſtem v. Fern, 25 


2. Wil. 47. 
So if the warrant be directed to A. B. one of the ſhe- 


riff's bailiffs, and after it is ſealed C. D. executes it, and 


| gets his name inſerted; or if a blank be left for the 
name, and C. D. puts his name in, and arreſts defendant, 


it is a void arreſt; and WP motion party will be 7 
Mich. T. 1794. 

The warrant muſt ke had before the arreft; For if an 
officer arreſt a perſon before, he hath a warrant, though 


he may afterwards rocure one, or though one may come 
to him to arreſt the party for the ſame cauſe; yet ſuch 


arreſt would be wrongful, and the party grieved may have 
his action of falſe impriſonment. 4 Bac. Abr. 452. 
The warrant muſt not be made out by any high ſheriff, 
under ſheriff, their deputies or agents, before they have in 
their ruftedy the writ upon which ſuch warrant ought to 
iſſue, on ae of rol. Stat. 6 G. 1. c. 21. ſ. 53. 
Previous to this ſtatute, if a writ was in fact ſued out, 


e. though the ſheriff had made his war 2 before the writ 


ones v. Green, 2 Lev. 


The warrant mult have the fame day and year ſet 
down thereon" as ſhall be ſet down upon the writ: _ 


7 gs 10. * paid by the . fl 


(0186.03 IN AKI ABLE ACTIONS, 5 u 


; . a the Warrant and. Arreſt. : 
C hall fill up er deliver out ſueh e Stat. 6 G. 1. e we 


c. 21. 1 


The warrant e; -Veldre he ferview or erden Muſt have the 
' thereof, be ſubſcribed or indorſed with the name of the ts name 
attorney by whom hang writ was ſued Tg Stat. 2 vote 2 1 85 5 
c. 23. f. 22. 


But the want of ſack ſubſcription or codorſernent on "But noe voldfor- 
want thereof, if 


the warrant hall not vitiate the writ, but ſuch writ ſhall jtbe onthe writ. 
be valid and effectual, provided the writ itſelf” whereon TT 
ſuch warrant is made out, be regularly ſubſe:ibed or ink 
dorſed, according to the 2 G. 2. But the ſheriff or officer Thou gh ſheriff 
making out the warrant, and not ſubſcribing or indorſing 
the name of ſuch attorney thereon, ſhall forfeit 51.5 to be 
aſſeſſed as a fine. by the court out of which ſuch writ ſhall PRES. 
iſſue; one moiety to his ma jeſty, and the. other to the 


t. . .. + an: 0 
perſon aggrieved. Stat. 12 G. 2. c. 13. f. 4. 3 


<A 


Before this ſtatute of 12 G. 2. it was held, that although merlyotherwiſs, 


no attorney's name were to the qurit, yet the proceſs was 
not yoid ; the attorney might be puniſhed for the neglect, 
but the party was not to ſuffer. Foꝛules v. Jay, P. R. 440. 
Blackall v. Gould, Ib. 441. But now ſuch indorſement 
muſt be to the writ, though not necellarily to the aura. 
Grice v. All P. R. 442. | Ol A TSS ES 


4 


Al arreſt muſt be by corporal ſeizing, or touching the An arreſt, what. 
defendant's body. No words will make an arreſt. 
A A bailiff ſeeing the defendant at a little diſtance, told BailiF muſt 
him, he arreſted, him; upon which the defendant, having 
a fork in his hand, kept the bailiff off from touching him, 
and retreated into 1 houſe. An attachment was moved | 
for, on the ground of a contempt ; but was refuſed, be- - 
Cauſe there was no arreſt, nor reſcue, and the bailiff 
was left to his action for the aſſault. Genner v. Sparks, 
6 Mod. 173. 
But any touching of che dete d r is ſufficient, . 
though the bailiff only lays hold of his hand as he holds 1985 | 
it out of the window. Anon. 1 Vent. 306. 923 
After the bailiff has once touched the Late dens but In l ; 
not till then, he may juſtify breaking open the houſe in doors maybe , 
which he is, to take him. Anon. 6 Mod, 105., where a pee mes 
raniery of you are _ | : 


ant, 


7 But 


liable = a fine. 


G) How i an Arreſt is to be made; ny 1 


touch defend- 


—— eng nes nr eG ern et neon mm, 


or THE'PROCESS: | [ChiIV. (BY 


185 Inner doors no But even before the touching, if the bailiff gets peace- 
2 e aꝛble entrance at the outer door of the houſe, he may break. 


open an inner door to make the arreſt, though it be the 


_ _ door of a lodger ; for inner doors have no protection, but 


In enden 6 
latine. ha 


Sheriff may en- 
ter liberties with 


only outer doors and windows, which are intended for the 
ſecurity of the houſe. Lee v. Ganſel, Cow. . 


(C) By whom, and when the Arreſt is to be made. 
The bailiffs, or officers appointed by the reſpective 
ſheriffs, are, for the moſt part, the perſons who make 
arreſts; but the warrant may be directed to a private per- 
ſon, who may act as a ſpecial bailiff for that purpoſe. '_ 
By the 5 G. 2. in franchiſes and peculiar juriſdictions, 
the proper officers thete muſt make the arreſt; but by 
franchiſes are merely meant particular libertien. Counties 
palatine are not ineladkd in that term. Grin v. Alcock, 
2 Barn. 400. )CFCCVCV Wenn? 7 LES, 
In counties palatine the arreſt is made by the ſheriff, or 
his bailiff, by virtue of a mandate from the officer to 
whom the writ is directed. In particular liberties it is 
made by the-bailiff of fuch liberty, by virtue of a man- 
—.. , , T4 7, 
But this is only where no non - omittas is ſued out; for un · 
der that writ the ſheriff himſelf may enter the liberty, and 
make the arreſt. If there be two liberties in a county, 
and the ſheriff makes his mandate to the bailiff of one of 


them, who returns him no anſwer, he may, upon a non- 


| quence if he has 


How far it is ne- 
ceſſary for the 
Þailiff to be con- 


omittas, arreſt the defendant in either liberty. 5 Co. 92. 
, 55; % 
But ſhould a ſheriff make an arreſt in any liberty with - 
out a n0n-omittas being ſued out, the conſequence would 
only be, that the ſheriff would be ſubject to an action; 
for the arreſt would ſtand good. Gilb. C. B. 27. 
It was formerly doubted, how far any follower or 
aſſiſtant of a bailiff could make the arreſt, eſpecially un- 
leſs in the actual preſence of the bailiff himſelf, - po: 
But it ſeems now ſettled, that the bailiff need not be 
the hand that arreſts, nor need he be actually preſent, or 
even in fight, nor within any preciſe diſtance of the per- 
ſon arreſted; but the arreſt muſt be made by the au- 
thority of the bailiff, who ought to be! gquodam modo, 


| .& + 63. 155 : 5 . FP, 20g It 3 as $5 a V 


— 


n- 


(6186.02 IN BAILABLE ACTIONS. 


Of the Warrant and Arreſt. 


An arreſt cannot be made after. the return day of the 
ES: or proceſs; for the writ has then expired. 1 id. 
1 Moore, 701. 

11 


its returnable on the Sunday ave be ech the 3 


lateſt on the Saturday before, If defendant be arreſted 
on the Monday, and detained only a ſhort time till writ 


renewed, the arreſt is void, and detention 9 Love- | 


nike v. Foe, 6 D. & E. 29. 195 


(D) Of particular Times ork Places whe and 7 


{hers the Defendant i is ee from Arreſt. 


1. a defendant be a party to, or a witneſs in any 505 


5 and | is either going to, or. attending upon, or returning 


from the court, he is, during that time, privileged from 


arreſt, which is commonly called; being privileged eunde, 
|  moyando, et redeundo. 


Nor have the courts ever been inclined to reſtrict this 

ivitegez on the contrary, every reaſonable er 
js been allowed to perſons claiming it, . * 

Thus it has been held, that the protection was not 


forfeited,' becauſe a man did not go home the direct road, 
but was arreſted forty miles out of the way; fince it 
might be, he went to buy a horſe, victuals, or other ne- - 


ceſfaries for his journey. Neither is the law ſo ſtrict in 
point of time as to require the party to ſet out imme- 


diately after the trial is over, Thus in the caſe of Hatch 


v. Bliſet, Gilb. Caſ. 308. the trial was at Wincheſter 
aſſizes, and was on Friday in the afternoon ; but the party 
Raid until after dinner on the Saturday, and in the even- 


ing, at ſeven, was arreſted ,poing home to Portſmouth, - 


which is twenty miles; and the court held, ſhe ought 
to be diſcharged, her protection not being expired, and 


a little deviation or Ong would not alter it. Holiday 


v. Pitt, Str. 98 5. 


10 the dmg id is th exls'of Lightfoot » „ Comeren, / 


2 Blac. Rep. 1113. where, after the riſing of the court, 
defendant went to dine with ſome friends at the King's 
Arms Tavern in New Palace-yard, where he was arreſted, 
but was diſcharged on the ground of his privilege redeunds. 

It is ſaid, that this privilege extends to 2 party, or wit- 


neſs, who attends in inferior courts of record, as in the 
' courts of London, or at the ſeſſions. Com, Dig. Privi. 
53 A.; but Q. ſee the caſes there wet | 


' cauſes, privie' 


R 


- 1 : ; 


Arreſt muſt not 
be after retura 
day, 


0 


2 | \ 
witneſſes in 


leged. 


Courts have fa., 
voured this pri- 
vilege. 


Whatplacespri- There are alſo certain places within which. 4 5e 18 5 
vileged. _ privileged from arreſt ; ſuch is every man's own houſe, 
E the outer door be ſhut; the King! s court of juſtice, if 


1. . 16. whilſt they are ming 
2 e church with a frau- | 


or /THE'PROCESS' eb. . (D) 


cf the Warrant and Arr. 
It does not, however, protect a perſon while attending 


commiſſioners of bankrupt to prove a debt. Kinder v. 


Williams, 4 D. & E. 377. 
Clergymen (by particular ſtatutes, 0 Law. 4. 0. 5. K 


vine ſer. 
vice, and not merely ſtaying in 
dulent deſign, are privileged from arreſts. 


the court be ſitting; and the (a) verge of the royal 


palace, except it be on proceſs out of the palace court; 


por can an arreſt be made in the king's 8 a. 3 Blac. 


00) - 


m. 289. 


288 ‚ a arreſt vithia the King's palace 17 an ob of 52 ; : 
_ court, of a perſon not of the houſehold, againſt 


whom a writ has iſſued out of that court, is good, though 


no leave to make the arreſt has been obtained from the 


Board of Green Cloth, and no indictment will lie _ 


5 the officer making it. Rex v. Stobbe. 2 & E. 735. el 


(E) Of the Sheriff's Fees and Conduct towards 
Defendant upon an Arreſt, 


Er: Katte 23 H. 6. cap: 10. enacts, « That . an 
. « arreſt, or attachment, - the ſheriff: ſhall have 20 d. and 
, the bailiff who. makes the arreſt 4d.; and that the 
&. ſheriff or bailiff who: doth contrary, ſhall pay treble 
« damages to the party grieved, and forfeit the ſum of 


« 40l.; one moiety to the king, and the other to the 


party that will ſue; and that the juſtices of aſſize in 


c their ſeſſions, juſtices of the one bench and of the 
* other, and juſtices of peace in their nee may de- 
c termine the ſaid offences | 

For the conduct of the ſheriff or his officer tatearde 


the defendant immediately after the arreſt, to what place 


he ſhould be taken and the like, ſee 32 Geo. 2. ch. 28. 
In the caſe of Newnham v. Lunn, 5 Mod. 225. an 


action of debt was brought againſt a bailiff on the ſtatute 


23 H. 6. ch, 10. oo 5 . A 7 np. bam. 


5 ̃ The verge et hs alace of W eter ned fat. 28 Hen. 3. 
c. 9 rg to 8 ee N 34 71 
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() Ser. HI.] IN BAILABLE' ACTIONS. 4 


Of tbe Warrant and Arreſt. 


In general now, the maſter allows tos, 6d. for an ar- by 
reſt in town, and 1 J. 18, in the country, and 18. per 5 8 | 
mile, for taking defendant to gaol if at any diſtancte. 

In the caſe of Bolero and others v. Meſſe and others, 
two of the defendants having been arreſted for 423 I. 
eich, by virtue of a latitat directed to the chamberlain 
of the county palatine of Lancaſter, a judge's order was: 
obtained' for ſtaying proceedings upon payment. of debt. N 
and coſts. In the bill offered for taxation, the agent in 
the country made a charge of 41. paid to the ſheriff's: 
officer for che arrelts, being at the rate of 2 l. each, which 
- the maſter refuſed to allow, and ſtruck off the overplus 
above the uſual charge made in other counties, which is 
in general a guinea. Dallas now moved that the maſter 
might. review his taxation. upon affidavits, ſtating, that 
the charge 2 1 4 was ſuch as was directed by a table of 
fees ſettled b juſtices of the coanty in ſeſſions in 
170% and. which had been acted under ever ſince; e 
ſeſſions having made the ſame under an idea, that thexg 
were authoriſed ſo to do by 32 G. 2. c. 28. The court, 3 
however, denied the motion, ſaying, that the juſtices in © 
ſeſſions had no authority to fix fees for the court of 


1 


B. R. and that if bailiffs ſhould in future exact mare 1 
than the uſual ſum, they might be guilty of 125 8 n deen 
in ng m6 more n vas e eu _— A 
B. 41 r 675 8. 92 | red 7 1 151170 2nd 7 
nenn 1 2 8140 Tk 2 2 4 
00 of the Defendant bee reſened afer the +00" 
III!!! bo at rs; 5 „ 


i 11 the ta nen he has been legally dne! Reſcue, an ex- 
be reſeued by force from the officer before he is carried ec, oben. offi. 
to priſon,” ſuch reſeue is an excuſe to the ſheriff, and 
he may make a Auer ed ROE when called „ 4g for che 

A Nabe bs Aditi: tonne of fag a nature, that! How reſeuer : 
whenever the ſheriff makes a return of any one having bene pe 
been guilty theveof, the court will grant an attachment erf. 
againſt ſuch perſon . Anon. Say. 121 a 
And the court will uniſh him kboat By attachment. 
going through the drdininy Cakes T his being examined  * e 
upon interrogatories, as no denial by him upon ſuch ex- 
Amination could excuſe him after Hiring been returned 


7 n 


x26 = 27 or THE envotss; ter 1. 
1 5 ce the Warrant nil reel. 


| | guiity of a feſcue by the ſerif "for me return is nit 

5 1 -thaverfable... Ne v. Bltins, Burr. 21299 x7 
' +, For ſuch a return by the ſheriff, is of itſelf a convite | 
tion of a reſcue; and proceſs immediately iſſues from the 
crown-office againſt the reſeuer as upon a conviction; 

and if it is a falſe return, the remedy is by action againſt 
the ſheriff for a ſalle return. The . v. N Caf. 

8 temp. Hard. 112. 

But the court will permit the defend ant, 10 mitigation 
of the fine, to ſhew, that in fact there was no legal 
arreſt, it being in the night, and the like. Nas v. Mi. 
m7 00 and others, Str. 642. TY; 
There was anciently aſcttled ame for . aneh 
4 nobles; but the courts now fine according to their dif: 
cretion, governed by the circumſtanees of the caſe. In 
the caſe of Rem vi Minity, they 2 rich gere Ty 
„ 2 in the caſe of Ellie, gh 5 4 
Noattachment But the courts will not grant an attichment for * 
ee e keſcue, without a return thereof by the ſheriff; a mere 
menen ee affidavit of the fact will not be — - and this, 
vVhether it be a reſeue on meſne proceſs or in execution. 
8 Shrather v. Holt, Str. 3 1. Anon. Salki 586. ; 
How attach. Attachments for a reſcue muſt be made returnable af 
ment return- a general return, though the original proceſs was at 2 


1 day Certain. Dominus v. Wilkins, Str. Ga Q U. 
| What other re- Beſides this mode of proceeding by — there 
medies. are other remedies at the election of the party; es 
„ 92 ion on the caſe. or eee . "Com 3g. tit 
Keſcous. 


Wen ateturn But it is to be obferved; "that the return of a . 
9 is only good where the defendant hag been reſcued be- 
1 fore he was committed to priſon ; for afterwards the 

| ſheriff is to take care of him at his xiſk; and even if he 

be ordered to be removed, or to be brought up to any 
c̃ourt by habeas corpus, the ſheriff muſt at his peril gyard, 
bim; and ſhould any danger be apprehended, he muſt 
tanke the poſe comitaths to ſecure him; for in caſe of any 
reſeue by any perſons, except common enemies, the ſheriff. 

5 Will be reſponſible; nor will ſuch reſcue be any excuſe, 
but an action may even be brought againſt a8 for. 2 
9 85 Sy Floape! O Neil v. Moc Bur. 28 a i; fn 2 
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of Bail to the Sheriff, or Bail below. Pay 

Ti gk an Jebopntor' the origin ef bail i in eivil caſe; — 3 
the alterations which” in this reſpect have from Ge 6 8 
time been made in the common law by different ſtatutes, 
we muſt refer the reader to the introduction of this work, 
confining oprſelves at preſent to what more ba x 
concerns the modern Practice. WE” 12 4 


Pay Abe geuddek Meaning of this Bail, "and " Shhad 
5 how given to the Sheriff. 75 | 
s (3) The Statute 1 H. 6. - conſdereds.and 
4 herein, e le den) 
a.. ws 


M . wo | Cod of f * . 1 18 3 
. [B. 2) Ta whit Perſons and Caſes is extendi. e A cen. Fg 
„ b 3) How far the Sheriff is compellable to take Bail; and of | 
1 i 


* * ſl 


| _.,, the Number and Qualification 27 the Sureties., | 
6. "6. * 3 the Niticve of the Security, and how it _— 
* 5 . '7he bu aff ing ama e e 
* * . Z | * Bp 
(B. 50 * 125 ariations in eu, 27 Form PP vitiate hy | 
1 J (B. 6). Of. the :Operation of the Bail Band, and bow 20354 
| an Plaintiff in the Action is affefed thereby. 4 th | 
= 0 on A e W — _ For acting eres 8 
Statute, | / 


4 $454 
{ 9 5 8 


| 00 The renal Meaning of of Bail below, and, how ' (A) 
; 74. 0G 0 0 the Sheriff. | Es 


* 5 EE 3 BS X - T's . 


0 When ihe" defendant is regularly reel, he maſt 

_ Uther go to a priſon for ſafe cultody, or enter into a bond, 
called a bail bond, with ſureties, to be approved of by the 
ſheriff, conditioned for his appearance in court at the re. 
turn FM the Writ, .. It f is, callec Wig from the Frome word Why called bail. 


o 
= 53S 8 


Frere. 0 bi 77 18 127 to continue in chen 1 hi 
cuſtody, inſtead of going to gaol; and it is further de- 
nominated bail below, in oppoſition, to that bail which is 
e u eral in when the defendant does appear 1 8 . 


* ; 9 
Wh f ME 


5 


of the Bail Bend. 


3 and whieh is called bail above. oy 
' Sheriff may let The ſheriff, if he pleaſes, may let the defendant go 
defendant go without any ſecurity, but that is at his own- peril; for 


as to be forthcoming in court; other wi e an action 

ber ene. him for. an eſcape. 

80 an action lies if he did not arreſt him when he had 
3 bins in view, and mi ight have arreſted him. 
3 If Rethcoming rr mo _ x er - the ae of the writ, 
e dee, r the arre let him go at la e 
25 5 cient. Atkinſon v. Matteſon, 2 D. pot E. 17 
Ho bail is The method of giving bail to the ſheriff is, by enter. 
1 1555 ings into a bond or obligation with one or more ſureties, 
| (nor fititious perſons as in the former caſe of common bail, 
but real, ſubſtantial, reſponſible bondſmen, ) to inſure 


ney of ONE Britain, 10 be paid t the ſaid ſheriff, or his attorney, 
— 4 Ae , adminiſtrators, or afſigns, for which payment, well and 
truly is be malle, aue bind ourſelves, and each of us for himſelf, 


TW thi dated 


SEN +3 5 D. 7 before (a), our lord the at Weftminſter, 

* em, Oe. (if by il, ie Sod ent ; of pigs Fog e 

return day), to anſibe to A. B. in a plea of eb, and alſo to, 

Oe... (here infert the ac etiam), according to: the cuflom;"&c. 

© then this Ws to be IG ot ri we to remain in UF 45 and 
eps wf, ER? | : 0 9 


2 T be bail bond is on a + d6uble xpeatip amp, 110 the 
; ſum indorſed uſually written in the margin of the bond. 
What ſum bail Buy the ſtatute 12 G. 1. c. 29. the Theriff ſhall take bail 


to be taken for, for no other, ſum than ſuch as is ſworn TY the a | 


and indorſed on the back of the writ, 


n inc, v. «Blur hjuicoa our rd th king of ch Bench," 
| ; But 


or TAE PROCESS” con. w. _ 


the return of the writ, of which we ſhall preſently treat 5 


without nab at having once taken him, he i is bound to keep him ſalely 


| the defendant” s appearance at the return of the writ, which 
« — 1 is eee - ou N and Pe 0 e 


Form of bail 3 3 2 es 5 D. 9 &c. F. 
dend. r 5 5415 | 
1 E. eri of the county 7 222 in the ſum 
$ A 2 double the ſum indorſed on the writ) of lawful n- 


in the whole, our 4 every F our heirt, executors,” and admini- 


2 condition of this obligation is ſuch, that ir the above bound- 


"4 


33 


(A) see. bi IN BAILABLE ACTIONS. 


arreſt on meine proceſs, is the 23 
enacts as follows: Vf. 


8. f. That the eri, and all other officers and. 9 ; 


LEN the Bail Bond. 


> 


But the general practice is to take it in double the ſam Generally dou- 


ſworn to; and even if it be more, it ſhall not be bad, bie the ſum 


provided it appears to be through miſtake, and without Jens 


any intent to oppreſs the defendant. Norden v. Horſley, 


The chief ſtatute for the: m— bail upon the 


therein mentioned, ſhall let out of priſon all manner of perſons by 
them arreſted, or 


indi@tment of treſpaſs, upon reaſonable ſureties of ſufficient perſons, 
having ſufficient within the counties wvhere ſuch perſons be jo let to 
bail or mainprize, to keep their days in ſuch place as the ſaid aurits, 
bills, or warrants, ſhall require. ; | | 


S. 7. And that no ſheriff, nor any of the officers or miniſters 


aforeſaid, ſhall take or cauſe to be taken, or make any obligation for 
any cauſe aforeſaid, or by colour of their office, But only to 
themſelves, of any perſon, nor by any perſon which ſhall be in 
their ward, by the courſe of the law, but by the name of their 


office, and upon condition written, that the ſaid priſoners ſhall 


appear at the day contained in the ſaid writ, bill, or warrant, 


and in ſuch places as the ſaid writs, bills, or warrants ſhall re- 


- quire, | | 
S. . "And if any of the faid Heri ft, or other officers or mini- 
fert afore/aid, take any obligation in other form by colour of 


their offices, that it ſhall be void. 


8. 11. And that all fberifi, c. which act contrary thereto, 
Hall boſe to the party grieved treble damages, and ſhall forfeit the _ 
um of 40l. for every offence, one half to the king, the other to the 


ormer 


8. 14. And if the faid ſerif return upon any perfon cepi | 


corpus, or reddidit fe, that they ſhall be chargeable, to have the 
bodies of the ſaid perſons at the days of the returns of the writs, 


| _ er warrants, in ſuch form as they were before the making of 


F 


(B. 1 ) The Reaſon and Nature of the Statute. 4 


6. c. 9. which 


them or any 0 eing in their cuſtody by force of” 
any Bells þ or warrant in any action perſonal, 23 cauſe of 


(B) 


/ 


(3.3) 


By the common law, the ſheriff was not obliged to At common law 


let perſons to bail, but might inſiſt upon keeping them in 
cuſtody till the return of the proceſs, unleſs they were 
3% 0s | replevied 


\ 


* 


ſheriffs not 
obliged to lot to 
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Great oppref.. 
fions therefrom; 
to remedywhich 
this ſtatute was 

Its intent and 
operation. 


or ru PROCESS (Ch-IV.(B, 1) 


Of Bail to the Sheriff, or Bail below. 


repievied by the writ de bomine replegiando. Hence the 


greateſt hardſhips were endured, not only from the con. 


finement itſelf, but eſpecially from the ſcandalous extor. 


tions from defendants by the ſheriffs, or their officers, in 
order to purchaſe their eaſe and favour in, or their tem. 
porary enlargement from priſon. It was to remedy theſe 
grievances that this ſtatute of Hen. 6. was made. 

It was not paſſed to give the ſheriff any new power, 


or to enable him to take bail in caſes where he could not 
bail before; but in order to compel him to take bail in 


thoſe caſes where he might have taken bail, and refuſed 


1 This ſtatute is a 
public ſtatute; 


ſo to do. Bengough v. Rgſſiter, 4 D. & E. 508. 


It was formerly the better opinion, ſo far as the ma- 
jority of caſes go, that this ſtatute of H. 6. was a private 


ſtatute, and ought to the pleaded ; but it ſeems now other- 


wiſe: and in the caſe of Samuel v. Evans, 2 D. & E. 575. 
all the judges agreed, that it was unqueſtionably a 
general and public ſtatute, of which the courts are to 


take notice without * If, therefore, it appears 


not be ſet out in 
pleading. 


in any manner upon the face of the record, that the 
bond was given under the ſtatute to a ſheriff colore' officn, 


and is not a bond according to the ſtatute, even after 
verdict judgment ſhall not be arreſted, though the ſta- 
tute was never pleaded, but only the general iſſue non ef 


factum. Defendant may bring it upon the record if he 


pleaſe, by , craving cyer of the bond, and demurring ; but 


without that, in an action by the aſſignee of the bail bond 


it is ſufficiently notorious. Vide the above caſe, as all 


the other caſes are there cited and animadverted upon. 


As it is a public ſtatute, if the defendant unneceſſarily 
ſets it out in his plea, the miſrecital of a letter will be 


(B. 2) 


* 


reſted on meſne proceſs _ | 3 | 
Ihe caſes, therefore, of ſheriffs taking ſecurities, Cc. 


Only to arreſts 
on meſne pro- 
ceſs, not in ex 
ecution. 


.caſc it ſeems 


_ otherwiſe, . | 


fatal. Boyce v. Whitaker, Do. 96. 
LE | (8. 2) 7 what Perſons and Cafes it extends. £5 
The ſtatute only ſpeaks of, and extends to perſons ar- 


by way of indemnifying them againſt any irregularity re- 
ſpecting executions of i. fac. or perſons in execution on 
ca. ſa. do not affect any queſtion reſpecting this ſtatute. 


Though by one 


But in the caſe of Bracebridge v. Vaughan, Cro. Eliz. 66. 
it was held, that where the marſhal of the King's _ 


os WS ama. a... a 


> win 5 = ww £5 © , - 
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T 


2 
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* 


mentioned therein. 


en, 1 Ray. 352. | 4 


It may appear indeed, by the 5th ſection of the ſtatute, went. 


exerciſed that power; but even if ſuch a power exiſted, 


heriff, and does not extend to ſuch as are given to the given tothe 
1 1mga 1M 1 Term. Rep, 422. 
t. 


685. 2) Se. wv. IN BAILABLE ACTIONS. : i . 
Of the Bail Bond. | | 


a bord for the eaſement or delivery of a vrifones 1 
execution, it is void Y the ſtatute of 23 H. 6. although 
he be not named in the ſtatute; for divers perſons are ' 
intended in the purview of the ſtatute, which are not 


It is not actually neceflary for the party to be arreſted The bond may 
in order to bring the bond within the ſtatute; for the bail' jo eany de £ 
bond may be given without the party having been Fon ee 
. poſed to an arreſt; and in an action by an aſſignee on The 3 
ſuch bond, the arreſt need not be ſtated, for it is nor being travesl- 
traverfable. Haley v. Fitzgerald, Str. 643. e | 
But the bail bond muſt be taken by the ſheriff before 


the return of the writ, or will be void. Fulliin v. Ben- | 


This ſtatute refers only to proceſs in courts of common Te does not ex- 
la . Studd v. Acton, 1 H. Black. 468. | q 1 courts of 

Not to any attachments out of a court of en we 0 4 

Nor to any attachment for a Comme per Str. 479-3 for Nor to attach. 
ſheriff cannot take bail thereon. ments. 

Nor to caſes of bail on indierment at the quarter ſeſſion, Nor to indict- 


2s if ſheriffs were authoriſed to take a bond for the ap- 
pearance of perſons arreſted by them, under proceſs 
i Nuing upon an indictment; and if that ſtatute ſtood - 
alone, they might perhaps, to a certain degree, have' 


it was afterwards taken away by the ſubſequent ſtatute 
of 1 Edw. 4. c. 2. which paſſed in the next reign; and it 
is now ſettled, that it is the ſheriff's duty in ſuch caſe not 
to take a bond under this ſtatute, but only a recognizance 
: bony uſual way. Bengoug and another v. Roſſiter, 4 D. | 
50. 
This ſtatute extends only to ſuch bonds, which any 
Ne in the ſheriff*s ward makes to him. 10 Co. 100. DT 
If a ſheriff, or gaoler, for the eaſe and enlargement of It extends to 
any who is in his ward, takes a promiſe to ſave him harm- P bons well 
leſs, that, although the ſtatute ſpeaks only of an obligation 
with condition, is equally void, as being of equal miſe 
chief.. 10 Co. 101. 
The ſtatute ſpeaks only of obligations given to the But notte bond 


party. 


er defendant is arreſted at the ſuit of plaintif, a For the plaintiff 
third perſon, together with him, gives a bond to plaintiff, ma) es otñ 
with a condition, that if defendant ſhould give ſuch ſecu- ;crccment he 


K 2 5 Plain. 
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” Of Bail to the Sheriff, or Bail below, 


rity as the plaintiff ſhould approve of, for the payment 
of gol. to him, or ſhould render his bod to him at the 
return of the writ, then the obligation to w void, other. 
wiſe, &c. ſuch bond ſhall be good againſt the third per- 
ſon; becauſe, although if the ſheriff take a bond in an- 
| e e man's name to elude the ſtatute, ſuch bond is void; 
e yet the plaintiff himſelf may give directions to the officer 
to take ſuch, hond as this to himſelf, and the agreement 
of the plaintiff makes it good. 2 Mod. 314. 

Nor to a bond 0 if a capias be taken out againſt the defendant, and 
3 12 Ba a third perſon gives the plaintiff a bond that the defend. 
— for the ant ſhall pay the money, or render himſelf at the retum 
eaſe of defend- of the writ, it is a good bond, and not within the fla. 
11 2 tute, becauſe it is not by the direction of the officer, but 
by the agreement of the plaintiff, and there is no lay 
| that makes the agreement of the parties void; and if the 
bond was not taken by ſuch agreement, it may be tr 

' verſed. 2 Mod. 305. 
Nor to any un- 80 all undertakings or agreements made between the 
— Gertakingbe- | attornies of defendants and plaintiffs ſhall be enforced by 
nies of plaintiff the court, even by the ſummary proceeding of attach. 
and defendant. ' ment, they being officers of the court; becauſe when an 
application is made againſt. an attorney on his undertak- 


| ing; it is by the plaintiff againſt him, to compel a per - 


formance of a contract entered into to him, and on thut 
ground it is valid. The rule of court, therefore, ſtands 


perfectly clear of the regulations of the act of parliz- 
ment. 


The alina The distinction between the above cited caſes being, 


— 5 a where the undertaking i is to the plaintiff in the cauſe, 
| and where it is made to the ſheriff; if the latter, the form 
5 of the ſtatute muſt be 1 purſued. at v. Reevei, 

1 D. & E. 0 Fa | 


0 > 0. * How far the Shri is ih to take Bail, 3 and of th 


Number and Qualification of the Sureties, 


Sheriff obliged The ſheriff, or his officer, is now obliged to admit 2 

to take good bail man to bail, provided good and ſufficient ſureties be ten- 

it offeredz dered, but not otherwiſe ; and an action on the caſe wil 
lie againſt him if he refuſes. 

without wy, And as it is his duty ſo to do, he muſt not take money 

tee or reward. for it; 3 if he does, he will be liable to an attachment. 

And although he ſhould recover a verdict, upon a pro- 

miſe Pay him money if * would accept of the bail 


Es 6 J 3 Dog: offered, 


"ts yet on error brought, judgment we be rovaiſint 


ſheriff, and is more for counſel and direction to him than 


| compellable to take bail according to this ſtatute, it is 


county, the ſheriff is not obliged to let him to bail; but 


that account. 10 Co, 101. 


(B. 4) o the Nature of he Security, how to bs. ads mn the 0.4. 


made by a third perſon, with the bailiff of the ſheriff in 


v. Reeves, 1D: & E. 418. 
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Of the Bail Bond. 


upon the ground of its being an legal conſideration. 
" State/bury v. Smith, Bur. 927. | Ne 

BV the words of the ſtatute, ce Waden de ſureties 'of No at's ES 
ſufficient perſons,” (in the plural number, ) it ſeems as if — far ton | 
the ſtatute meant to preſcribe /wvo ſureties, and that thje 
bail bond would be void with a leſs number. But this 
clauſe is intended only for the benefit and ſecurity of the 


for precept and reſtraint ; as he is reſponſible for the ap- Sheriff if he 
rance of the defendant after the arreſt, and as he is P!caſes may 

talks (apy ges. 

but juſt that he ſhould have. reaſonable and good ſecurity. 

for his indemnity ; the ſtatute therefore a//ows him 'two 

ſufficient perſons as ſureties; and unleſs the defendant 

can find two bondſmen having ſufficient within the ſame 


it does not compel him to take two: for if he chuſes to 
run the riſque, (it is at his peril ſo to do,) he may take 
one ſurety only, and the bail bond will not be void on 


An action will not lie againſt the ſherif 1555 taking No action 
inſufficient bail; but if he hath not the defendant forth- sint theriff 


for taking inſuf · 


coming to appear and anſwer the plaintiff, he may be cient bail. 


- amerced, provided the plaintiff has not accepted an aſſign g- 


ment of the bail bond, Salk. 57. 6 Mod, 122. 


Form of the Condition of the Bond. 


The ſecurity given to the ſheriff muſt be a bond; the Ir lt be a 
ſtatute having preſcribed that form of ſecurity, and 3 
elared that all others ſhall be void. | 

An agreement in writing, therefore, to put in | hog No agreement 
bail for a perſon arreſted on meſne proceſs, at the return will do. 
of the writ, or ſurrender the body, or pay debt and coſts, 


conſideration of his diſcharging the party arreſted, was 
held void; for that was only a nay contract.  Ragers 


And this bond muſt be 18855 in a peculiar mode, as as : 
directed bj the act. | 
iſt, The bond muſt ke: made to the ſheriff himſelf. How ach hon 
auh, It wall be made-to him, as Ha, vy the name of his TG OY 
—_ _ office, 
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the proceſs. 
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07 Bail to the Sherif, or Bail below, 


"office. 3dly, It muſt be only for the appearance of the 
party, and for no other purpoſe. Ib. & Cro. Eliz. 862. 
x, To the ſhe- The bond muſt be made to the ſheriff men and to 
riff, himſelf. no other perſon. 


Not even to any Not even to their bailiffs; for the ſtatate Shes 901 au- 


3 thoriſe ſheriff's bailiffs to take obligations for the appear. 
aäkanec of perſons arreſted. For though it mentions bailiff, 
it only means bailiffs of franchiſes, and ſuch officers ag 
have the return of proceſs; for where the proceſs is di- 


- > | rettedtotheſheriff, the indemnity muſt be to him. Naber | 


v. Reeves, 1 D. & E. 6 
| For although it be — to a third perwh, ( by the no- 
Perivn. mination of the ſheriff,) and upon ſuch condition as the 


of ſtatute preſcribes for the ſurety of the theriff, it is void; 
becauſe the act preſcribes the bond to be made to the 


ſheriff himſelf, - and that is + Ar of the eſſential form, 


+ = he Ci 100. 
20, It muſt be It is not ſuſficient for it to be made to biniſelF; bur it 


© mai to him as muſt be made to him as ſheriff. 1 T. R. 422. 


ter, It ſuſfcjently appears, that a bond was taken by th 


name of office, when it is made payable eidem vicecomiti & 
Fo 09 \- 4 — Dr 893. 


Whenever it be taken 3 ſherif, to let hs /obliger | 


ed. 36ral go at large, it is ſufficient. 2 Keb. 108. 122. 1 Sid. 300. 

$4; Condition. Ihe condition of the bond mult be for the 8 

— yore of defendant on the return of the writ, 

Fengant, ode If the condition of the bond be not for the appearance 
Hf the defendant upon the very return day mentioned i in 


3 the writ, it is void. Saun. 21. 


Bail bond need But bail bonds need not puriue, the very. words of the 


not purſue. the proceſs. 


very words of "I-31 


A ſpecial original was taken out ha, bg coram n dh. 
mino rege ubicumgue tunc fuerit in Anglia, and the bail 
bond was without the words ubicumque, &c. and in an 
action upon it, it was objected, that by the. ſtatute of 
H. 6. (which-was pleaded) the ſheriff could take no bond 
but ſuch as was to appear at the place mentioned in the 

writ, whereas this might be to compel an appearance out 
of England, if the king ſhould happen to be ſo: but per 
cur. There are no ſet forms of words for theſe bonds; 
but if in ſubſtance they are to appear according to the 
deſign of the writ, it is ſufficient. 2 Cro. 286. 2 Vent. 
* ee, v. * 2 Show. * 2 Lev. ** 
; . : rin. 


— 


wre py wa fue ans * n its 4. mn. * 


_ 


4) 


(B.4)See.TV-J IN BAILABLE ACTIONS. 
| Of the Bail. Bond. 8. 


, Trin. 3 Cn 2. Philips v. Philips, in Suchard upon a 


43 


quo minus, the bond was to appear in the office of nies | 


in the court of Exchequer at Weſtminſter, and that was 
held well enough, though the proceſs was to appear be- 


fore the barons. We will underſtand, that by appear- 


ing before the king, is meant, before the king in his 
court, and not before the king in perſon. The plaintiff 


muſt have judgment. - Shuttleworth v. Pilkington, Str. 
1155. King v. Pippert, 1 D. & E, 240. 


So where the writ was to appear before the lord the | 


king at Weſtminſter, and the condition was to appear 


bond was held good. Nn 


So where the condition varied from the writ, in 3 a 
ſetting out the ac etiam, or the ſum mentioned therein, 


it was held immaterial. Villiers v. Haſtings, Cre. J ac. 
286. 
And where the proceedings were eyen by i Ad 


| the writ was on a plea of zreſpaſs on the caſe on promiſes, 


and the condition of the bail bond in a plea of treſpaſs 
only, it was held immaterial, for the bail: bond need not 
diſcloſe the nature of the action, it is ſufficient if it ſets 


forth the parties and the time and DIST. 1 eppeamseg. 


Owen v. Nail, 6 D. & E. 703. 


If a ſheriff takes one bail bond upon a > debt by bude | 
op and ſeverally, it is not according to the ſtatute, - 


ing for a Name; Pres to n actions. 6 Mod. 
122. e E 


65. 3). hah Variation i in point of Form vil pita the Bund. 


Rh ſeQt, 8. it is mand all bonds in "any other form: ſhall 
vende- 25 21 

Now Wa are wo kinds of forms, fl. udn e 
and forma /egalis ; the firſt ſtands upon the letters and 
ſyllables of the act; the - laſt is forma eſſentialis, and 


before the juſtices of the King's Bench at Weſtminiter,. 


(B. 5) 


Muſt be avarias | 


tion in matter. 
of ſubſtance z 


ands upon the ſubſtance of the thing to be done, and . 


upon the ſenſe of the ſtatute; it is only, therefore, 


variations in point of the forma legalis, or matter of ſub» 


ſtance, that ſhall vitiate the bond: 


As, if the ſheriff takes a ſingle bond of one in his ward 
who was bailable, it is void: for this bond wants the 
eſſential form preſcribed by the ſtatute, for the condition 


Frey there i is wanting. "= T% 


as if without a 
condition, 


* 


16% or THE PROCESS [Ch.IV.(B.) Ml 


. Of Bail to the Sheriff, or Bail below. 
6 Pp wake 4 go if the ſheriff adds to the condition, that he ſhall be 
15 28 kept without damage againſt the king and plaintiff, &c. 
. that ſhall make the whole condition void. Ib. 
So if the condition be, to be a true priſoner, or to 
\ Us pay for his meat and drink. 647 97 
[4 Non Or if the ſheriff adds any thing to the matter orb. 
1 ſeribed by the ſtatute; as, to p pay ſo much money for an 
{| horſe, &c. this addition makes the whole bond void, for 
by it is taken in other form (touching the ſubſtance matter) 
| + - than is preſcribed by the ſtatute. Ib. Inaſmuch as the 
1 condition ſhould be for the „ e of the party, and 
1 for no other purpoſe... . 
do mere veel But pariations merely i in matters of n verbalis ſhall 
— mal not vitiate, as where the condition of the bond was for 
the defendant to appear in perſon; whereas the words of 
the ſtatute are, ſhall appear generally, without the words, 
in perſon, or, that he ſhall appear at the day, &c. ad 
 Feſpondendum ; whereas the words au re/pondendum are 
3 mote than the ſtatute preſcribes : The bond ſhall not be 
| void; becauſe, though there is a verbal, there is not a F 
* ſubſtantial difference; the <vay of appearance being in 
perſon, and the purpgſe thereof being ad reſpondendum. 
28 101. Kirtbridge v. Wilſon, 2 Lev. 123. See alſo 
Mildmay v. Cafe, Sir T. 5 240. 1 Keb. * 22 
1 rec 235, Laos ante bd . oo 


1 WEI UAE — 


(B. 6) B. 60 Of the 0; eration '0 ihe Bail Bind, 0 Ar es th 
J „ 85 co the the ae L 

By the I4 ſec. of the ſtatute, it forme, that 3 

ſtanding ſuch bail bonds, the ſheriff ſhall be equally liable 

as before the ſtatute, to be called upon by plaintiff to 

bring in the body, or on default thereof, to be amerced, 

So that although the ſheriff takes a bail bond on this 

ſtatute, yet it is at his peril, and only for his own ſecu- 
rity; plaintiff ſhall not thereby be concluded, but maß 

| ſtill ee him to bring wy. court the LT of Gi 

= ant, by putting in good 2 8 77 + v, Collinge 

| : . Wil. 262. N 8 


. 7) Of Procecdings ae, ee. ating contrary 1 


. | If any one, Ry) ny wi ſheriff's acting contrary 
qo 2 * * to a on — he * 


bl 


: of 


defendant's appearance on the return day of the writ, (i. e.) ing. 


4 5 * 1). is Town. 
. 0 c) o. 


— 


07 be Bail Bend. 


his aQtion e on the caſe againſt the ſheriff Ghia 1 5 : 
which muſt be aſſeſſed by a jury, and then plaintiff | 
5 up Judgment for treble that ſi um, een to this 


""He may alſo. "un another 4 for the penalty, for | 
they are quite diſtinct matters, and recovered by different 
kinds of action, viz. caſe and debt qui tam. . 

A common informer may proſecute for the latter 8 


| debt ; but the party a only an can maintain an action 


/ 


on the caſe, 5 | 
| ; 'SxeTION v. 1 Ns Y; 5 
0 Bail to. the Anion, or Bail above, | Lied? oy 


The e . put in bail to the ſheriff, { ITY What it is 
tering into a bail bond, as before deſcribed, the next ſtep ' 
to be taken is, his appearance, according to the condition 5 
of the bond, and the exigency of the writ ; which appear- 
ance is effected by putting in bail to the action, commonly 
called bail above, in oppoſition to the bail sien to the 


ſheriff, uſually termed bail be/orv. | 
The bail bel, or to the erg ty ater for The nature of 


their undertax- 


for his putting in /þecial bail to the action; for his appear- 
ance can be effected by no other means; whereas the 
bail above, or to the action, are bound either to ſatisfy 
Jaintiff his debt and coſts, or to render their principal 
into his cuſtody, provided judgment ſhould be againſt de- 
fendant, and defendant himſelf ſhould fail fo to do. 
If the defendant's attorney has undertaken to put in Ts 
bail, which is ſometimes the caſe, or if the ſheriff, or the Jr 
bail below, for their own indemnity, wiſh to put in ſpecial 
bail, either of them may do ſo, although the defendant 
himſelf ſhould not conſent, for aten they might ſuffer 
by defendant's obſtinacy. ' + 
In the treating' of this extenſive and important head of 
practice, we {hall conſider 3 ; 


6 When and. how: Bail i is. to 1 rut in, and of 
the Notice thereof. hs 


2 2) Before, — in 3 


May be put in 


(A. 95 
1 
bail above. 
In toon. 


SY * 3 N 


or THE PROCESS: 


of Bail to-the Adin, ar Bail above. 


, B) Of accepting Bail, and 2 155 Neid Piece. 
(C) Of excepting to Bail. + 

8 of perfecting Bail, and herein of the juli 

1 ing, adding, oppoſing, ane rein. of _ 


Beil. 5 


2 2 
F n 
* _ * 


0 When, and 0 Bail is 0 3 pur in, and of 
the Notice thereof. N 0 
(A. ) Is Town. | 


1 1 be arreſted. in London or Middlees he 
muſt put in ſpecial bail to the action. MAIS TH 


. 
932 3 Hays after the” return 9 
vhs writ or proceſt, Jet it 
made returnable heh it wn "ag 
R. M. 8 Ann. | 34 Nt, 
 Extept the ation be by ecial 
enn, , then defendant has till 
4 days after the quarto die poſt. 


0 put in bail. Fra a 
11 84 Barber, 4D. & E. n 


"I Pe: How hols: days are e reckoned, fee Oblereaion 
rs... ib 
But if « acfendant be need in py Look cy, 0 


county, mew”: 19 


Ain 


2 
leſs Ar ig be 7 eri- 


| ginal then in ee, | 


er quarto die poſt. 


Tf the ſuit be by Billy ig0-10the | 
a and ths names and — 7 


offi ewhere:the writ was figned, 


— to the fheriff*s office, for a 


the aurit, together. 
9 Pr . 2 5 | 


Jum ſworn to; get a 


| Hecial bail-piece at the Pation- 
22 for ſame 28. 1d.; fill it 


properly, with the name 


s chamber, 
A avith Y 


ready, 7 


; 2 15 Ah 3 
ht 4 days. after a, 
F term, provided the 221 
returnable the firſt return of thi 
term; bit if returnable on any 
other return, then 4 days after 


fuch day awhen.it is madt return 


wh 2 a e . Feat 


22 
2 


45 4. 


the bail to the filazer, aubo will 
enter them in bis book, lept for 
that purpoſe, and be, or bis 


clerk, wwill attend at the ade" | 
chambers, .with the bail, io take 
* the recognizance ; q whith is dont 
county, of the bail; &e: (for 
3 fee the remarks below) ; 
carry it to a 


W 


hut an =” in the filazer* s. book, 


a Gail. piece, which 
nd he wil afterwards draw 


. 


des. w. GN 


1 


the 


uv do it Joh him... Eaſter Term, in the 32d year of 


er bo Be ͤ ĩͤ ae ba 


F « 


1 . 


Use va IN"BAILABLE ACTIONS. 


Of putting in Special Bail. 
ready, app! 4 ly to the judge's clerk be occaſion to 10 bail on their 


take the bail, io whom you pay recognizance. 
= in term, 58. in vacation. But in the filazer” s abſence, | 


He will take the recognizance, + or if he cannot attend, the recog- | 


- ewbich is inthe following form. : nizance may be taken without 


You do Jointly and ſeberally him, before a judge, on a piece of 
undertake, that if A. B. ſhall be parchment, ſtamped with a dou- 
condemned in this ation at the ble 129. Aamp. R. H. 8 G. 2. 


| ſuit of C. D. he ſhall fatisfy the This is then called a bail- 


cofts and condemnation, or render piece, and is as follows : 


himſelf to the cuſtody K. the mar- 
Hal of of the marſpalſea, or i In the common Pleas. 


Are you content? the reign of king Geo. the 3d. 


The Wie is le eft at the | Middlefex, (f] Capias againſt 
judge s chambers 0 bail be A. B. late of 6 


perfeted. F man, at the ſuit of C. D. tor 
The ſpecial Jails izce ns | 2001. upon promiſe returnable in] 
mentioned, is in t 8 hre weeks of Eaſter. RUN 
Hape and form: T. 8 attorney 7: An 
2 \ | fordefendang. # ' 
Faſter Term, in the 32d year of Taken and BA d E. p. 
5 reign, of OE «Pe the zd. | acknows bor Cheapfide, Lon- 
or mon W- ledged. I don, hatter; and 


q 

1! Middl: ſex,? A. B. i is delivered to. H. of Ludgate- hill, London, | 
Nr bail on a fe cor. mercer. The defendant bound 
| „pus, to in 200l. each of the bail i in 1 


C. D. of- W 
London, mercer, and If the ation be. at the a , 


. 490900; We: | 
r ter, | 
torney, 

Sword 0 At the * 
5 = May, — 4 


Gord the clerk of the baile of Term of the Recognizance, 
K. B. muſt mark the bail pieces You (naming the defendant, if 
numerically as they are received, preſent ) do acknowledge to owe 
R. Trin. 30 G. 3.  * the plaintiff 200l.. (being double 
EF the ſuit be by rt bail the ſum ſiuorn to). Tou C nam- 
is taten by the. filazer, as in ing the bail) do ſewerally at- 
C. B.; which 2 N ee knowledge to owe unto the plain 


tary's clerk will attend the court 
or judge. 8 
Pay Klarer, i in tern, 128.3 3 
in vacation, 198. ; talen ond 
the judge's houſe, 38. 4d. more. more. 


N . tiff the ſum of 100l. a piece, to | 
ee levied upon your ſeweral goods 
2nd chattels, lands, and tene 


Sa muuents, upon condition; that US | 
; | the atfendant be . = 


E. F. of Newgate- a privileged perſon, the prothone-. 4 


Memorandum 
wes 


How if defend. | 
_ held to bail fac 

y a judge's 
order 


Of the notice of 


or THE PROCESS [Ch.IV. (4.y 
3 Bail to the Aion, or Bail above. 


n 


b ati, he ſhall pay th 
condemnation money, or render 
himſelf à prifoner to the Flu 
for the ſame ; and if he fail þ 
to do, yon (naming the 320 
do undertake to do it for him, 
K. W. GM. 
't the defendant be not pre. 


ü ent, and does not enter into the 


LI 


- recognizance, then the bail ar; 


bound in double the ſum the cauſt 
of action is fworn to amount to; 
otherwiſe only in the ſum ſors 
to, and the principal in doubl 


be fam. 


5 bath in B. R. and C. B. every . at- 3 time 
of warrant ne» Putting in bail, muſt depoſit in the hands of the judge's clerk, . 

- \memorandum or minute of his warrant to defend, Hamped 45 
4 28. 6d. famp, which the judge's clerk is to receive gratis, who 
is to delider over the youre to the 2 70 Meer, e to 25 G. z. 


6. oy n 
affidavit foould, in B. R., 


I de indent is beld to bail by 4 judge's order upon an affidavit, 


left at judge's chambers; 


and in C. B. be i mar with the filazer for the county where aurit 


Met, avbo ail 


A. . _ 


. Bail having hats put in, it 


bail having been is neteſſary\ta give notice thereof, 


put in, 


uit bout delay, to the plainti iff, 
or od TY R. M. 167 c. 2. 


Iich notice is in . owes 
ing farm: 


Tal- notice, chas ſpecial bail 


=P this day put in (if by origi- 
aal, ſay, put in with the filazer 


. forthe defendant, Ge.) for the 


defendant in this cauſe, before 
the Honourable Mr. Fuftice — 
ler, at bis chambers in Ser- 
jtant's Inn, Chancery · lane, Lon- 


FORO e 


Neri. 1H. Blac. 


re on bail $690 the ſum fo, e Bail in 


Iker bail are put in, in bs hs 
time; the defendant is not bound 
to give notice; but the plainti niiff | 

yl fearch in the filazer 13 


Oles 1 be not 
in in mae if vr rake 
og C. * 4. B. plain « 

c . D. 7 . 

Tale notice, that Special bail 
ewas this day put in, with the - 
filazer, for the defendant in this 
cauſe, before the Honourable Mr. 
Fuſtice Gould, at his chambers 
in Serjeant's Inn, Chancery- | 
lane, and the namts 
ares E. F. of Cheap ae . Lon- 
N H. of Lud: 
&#ie 


- 


* IN BAILABLE ACTIONS. 
Of putting in Special Bail. 
| of Chapfide, London, mercer, gate bill, London, mercer. Dated | 


2 the and E. F. of Newgate: _ the 4th day of May $794: 
ender po 4 3 t þ » Your” 5 4 * 

ul þ e 65 2 or dgfundant. 
bail) The. Smith, 3 * To Mr. A. F. attorney 

hin, 


3 for ag defendant. | for plaimiff, 
75 Ms. A. B. Red Lion-ſftreet, I and | 
attorney for Clerkenwell. _ | 


plainti F. 


V 
2 1 Artif; this - add" 
to; 4 and they are the ſame as are S 
wh 600 bail to the ſheriff, Us ; | ' 
( 


( A. 2) Of the Time and Manas of pavting | in Bail 1 hr 4 


$4 | | Commiſſioner in the Country. 

4 N ſpecial bail could only have been p put in be⸗ 
who five a judge in town, which often occaſioned, in country 
3. cauſes, great expence and inconvenience. 


But by 4 & 5 W. & M. c. 4. the chief judges of the 

courts are empowered to appoint commiſſioners in the re- 
ſpective counties of England, for the purpoſe of taking 
„ of bail i in cauſes commenced in the Toe. 
rts. 

Which are to be taken in the ſame manner, and by 
ſuch recognizances and bail-pieces as the judges them- 
ſelves take them; when taken, they are to be tranſmitted 
to the court where the action ſhall be depending. | 

An affidavit alſo is to be made, of the due taking 
thereof, by ſome credible perſon preſent at the time. 

The commiſſioners are further authoriſed to take ju/i- 
fications of bail by affidavit, and to examine the bail upon 
oath as to the 125 of their eſtates. | 

The time when bail muſt be put in, in country cauſes, | 
has been already mentioned (ante, A. 1); namely, : 


ul * 

le | 3 2. R. . * „ py, 

ts \ days after the return 0 "0:1 days after the firſt when 

Fo | the writ. R. M. 8 Am, of day of term, 9 2 
7 B by original, 8 days, (i. e.) the firſt return of the term; if ty caſes. 

bs. 4 eee on any other return, then 8 days — 

7 ä 1 30 G. „„ | 


= | Por inane Js ron i 


[4 


„„ or THE PROCESS! ce. W. (Ai) 


| O Bail to tbe Aion, or Bail above. 
How. bail to b⸗ | 


Tate à bail. pirce, as before directed in town cauſes, proper 
rs prior Ker filled up; and . the bail to a cemmiſſioner of the proper 25 
fGoner, who will take the recognixante, for which pay in B. R. 6s. in 
C. B. 28. ; you may carry alſo, at the ſame time, an affidavit of 
the joſtification of the bail, ingrofſed on treble 6d. ſtampt paper, 
' \ewhich may be fewortt before the ſame commiſſioner, and which it is beſt 
to do at this time, in caſe there ſhould not be time to ſend it after | 
exception. Then take an affidavit of the due taking of ſuch bail, 
made by ſome perſon preſent at the time, ingrofſed on treble 6d. lamyy 
paper, to be ſworn before ſome other commiſfioner (not the ſame 
Who took the recognizance, for the affidavit. of juſtification and 
of the due taking the bail muſt not be taken before the ſame 
_ commiſſioner) after which annex the bail: piece thereto, and ſent 
| them to the agent in town, that he may get it properly put in, (i. e.) 
allowed and filed within the time above mentioned. See the late 
rules of court to be obſerved by commiſſioners in taking affidavits of g 
illiterate perſons, and alſo how affidavits to be intitied, ante See, |, 
of this chapter, C. D. Je i „„ 


N The agent having received the ſame, TH 


A | # B. R. > 1 £ C. B. : . | 
Catries the Sail. piece, and the Applies to a judge for his alle. 
affidavit of the Hue taking there- catur, for which he pays in 
of, to the charfbers of one of the term 5 8. in vacation 125. which 
Judges of this court, and there he files with the filazer of the ' 
files the ſame, together with the proper county where the bail wh: 
memorandum of the warrant to raken ; pay for filing thereof, in 
2 agreeable to 25 G. 3. for term or vacation, 66. 
tb filing whereof he pays in ern 
54. in Vacation 6s, . 
EF. ſuit be by original in B. R. 
fame modo taken as in C. B. 


| Of the notice in Man the bail 3 thus put in, and filed, the defendant's agent 
ach caſe. ſhould give notice thereof to the plaintiff's agent, and at the /amt 
„ time ſend him a copy of the affidavit of the juſtification. 


F Ja B-R.-. b A. B. plaintiff, In C. B. 5 A. B. plaintiff, 
1 | Between 4 . and Between I and 
| .. D. defendant, _CC.D. defendant, © 
l -- .: 4 * Take notice, that the bail. Take notice, that ſpecial bail 
. piece in this cauſe, with the affi- was, on the It day of May in- 


da vit of the due taking thereof, jiant; put in for the above- 
was this day filed with the Right named defendant, before F. S. 
Honourable Lloyd Lord Kenyon, Ef. aicommiſſioner appointed to 
at his chambers in Serjeant s 2 fpecial bails in and for the 
dun, Chand ie One , county of B.; and che names art, 
hg > Date e „ abe0o. 


* 
* „353 


(. See v.] IN BATLABLE ACTIONS. | 


Of putting in Special Bail. 


Dated the 4% day 'of May 4: f. of Beford, in the county | 


of Bedford, clothier, and C. B. 


e Fart, ere. . of the ſame place, farmer, which 
TF. S. agent for defendant. haue been allowed by the Ho- 
To Mr. V. H. agent __ uourable Mr. Fuftice Gould; and 


"for plaintiff, -. _ the bail. piece, together with the 
A ns | "if | 92 affidavit of the due taking there- 


aid county. Dated the 41 


, is filed with the filazer 4 the 


EST 10,00 1129135 af OM. | 
BY, 5 Lf 17 Fours, c. * 
3 | 15 18 T. 8. Agent for defindant. 
5 | ; 485 or agent for plaintiff. Fo 
OBSERVATIONS. 


1. Upon the Time of putting in Bail in Town and Country, and 
e tranſmitting the Bail. piece. . 
2. Upon the Bail. piece and Recognizance, 
3. Upon the Extent of the Liability of the Bail, 


4. Upon the Notice of Bail having been put in, 


/ 


Bail may be put in before the return of the writ after 
an arreſt, but never before the arreſt, without conſent ; 
for if plaintiff diſlike ſuch bail, he may cauſe defendant 
to be arreſted, and a bail bond piven to the ſheriff in a 
regular way. Huggins v. Bambridge, Bar. 83. 70 
In B. R. the four days allowed for putting in bail are 
reckoned exclufrve of the return day; and where the fourth 
* is Sunday, the party has all the next day to put in 

il. © hed nd | Crd . 

Zo that if the latitat be returnable on Wedneſday, the 
defendant may put in bail any time on the Monday. 
Studley v. Sturt, Str. 782. 5 | 
Hail cannot be put in after final judgment. Fack/on 
Knight, Bar. 92. 1 . 
In C. B. alſo, the days allowed for putting in bail are 


reckoned in the ſame way; and the meaning of the rule 


of Trin. Geo. 3. mentioned above, is, that four or eight 
days, as it may be a town or country cauſe, excluſive, 
ſhall be allowed in full term, if therefore the capias, which 


muſt be returnable on a general return day, be made re- 


turnable on the ß general return of any term, which is 
always beſore the firſt day of term, then the defendant 


95 


1. 
When ball may 
be put in, in 


town. 


in B. R. 


; „ 
; ; 1 


w c. 6. 
Explanation of 
the rule of Tring,” 
30 Geo. 3. 


ſhall have four or eight days From the actual firft day of 


term; 


1 
ö 
| 
I 
| 
| 
| 


„% or THE PROCESS ton. rv. (a. 


oy Bail to the Aftion, or Bail above. 


term but if the capias be returnable on the /zcond, or any 
other return, which muſt neceſſarily fall in full term, then 
the defendant is only allowed four or eight days, as the 
caſe may be from ſuch return day. As for inſtance; the 
firſt return of Michaelmas term is November the! 3d, but 
the term does not begin till November 6; now if a capiag 
in any town cauſe be on that firſt return, defendant will 
have till the xoth, being four days excluſive from the 6th, 


 * _ to put in bail; whereas if a capias be returnable on the 
ſecond return, defendant would only have four days from 

Not that return day to put in bail. F 
What time al- The ſame mode of reckoning alſo applies to the time 


lowed when ball when the bail is to be put in which has been taken befor 
commiſſioner in 2 commiſſioner. For by being put in, is not meant that 
me country. jt muſt be talen by the commiſſioner, but that the bail. 
5 piece muſt be actually Filed within that time with one of 
the Judges in the King's Bench, or with the proper filazer 
in the Common Pleas, Rolfe v. Steele, 2 Blac. 276. 
„ So that the bail-piece, &c. ſhould be ſent up fo as to 
be actually filed with one of the judges on the 6th day 
after the return of the writ, if proceedings be by bill; if by 
original, on the 8th day, or the bail bond hang fe aſſigned. 
Rules and Orders, K. B. 283. n. Imp. K. B. 166. 
If the bail be acknowledged before a judge of aſſize, no 
affidavit is neceſſary upon the tranſmiſſion, the clerk keeps 
the bail-piece and enters ſame in the judge's book on his 
return to town. Imp. K. B. 167. e ab if 
R. 8 W. 3. By rule Trin. 8 W. 3. every commiſſioner is to have 
keen bos a book kept purpoſely for entering the names of the de- 
> koep . r RM 1 60 
of the bail fendant and his bail, and of the plaintiff, and the time of 
taking bail, and the name of him by whom ſuch bail ſhall 
5 be tranſmitted, and alſo the name of the attorney for the 
_ Plaintiff to have defendant. And plaintiff's attorney is to have liberty to 
acceſs to them. repair to it for the names of the bail in order to inquire 
How to except about their ſufficiency, and if inſufficient to except againſt 
do them. them within twenty days after bail is tranſmitted and 
notice to plaintiff or his attorney of the taking thereof; 
and in that caſe defendant muſt put in better bail, or 
ſuch bail muſt juſtify in open court or by affidavit before 
EY | 11 oo 1 4k erp Sy 
Of tranſmitting By the ſame rule, notwithſtanding the time of ſending 
bail-piece, _ up and filing bail-piece within ſix days above-mentioned, 
it is ordered that bail taken within 40 miles of London 
hall be tranſmitted within eight days, and above that 


* : 


. judges be un the vircuit; and:in ſuch. caſe, as ſoon' as any ne 
before a commiſſioner in the vacation, and there is above 
thereof and the time when it ought to be put in, ſuch re- 
diſtance may be, and when tranſmitted to the judge for 


his allowance, notice thereof ſhould be given to plaintiff's 
But in general practice this part of the ſtat. 8 W. 3. 


1 4 4 7 „ * 5 5 * ky a "FR ; - : * p 
it" bb be Abe cor vo bugnd wolf I ens 0 
Beſt MY . 0 2 1 e 


: . 


(Se IN BATE ABLE ACTIONS. — ag 
d 5 Of putting in Special Bail. Ky 18 
thin 19 days, unleſs all the juſtices ſhall be 


on their circuits, and then as ſoon as any of them return. 


This appears contrary to the practice above laid down : 1 
but ſee an explanation of this part of the rule in the Ob- 


E Ü — ol gap a Volg lürs 
Ihe rules of 8 W. 3. in B. R. & 10 G. 1. in C. B., Explanation of 
„ OT LT ET JOY > a * nt 1. the rules 8 W. 3. 
which, prima facie, allow a longer time for the tranſmit- & 10 G. 1. 4 

ting of the bail · piece, are often confuſed with the rules Ann. & 30 G. 3. 
. of 8 Ann. and 30 G. 3. above mentioned, ſettling the | 
time for the putting in of the bail. But I conceive their 2, | 
operation to be perfectly independent. The rules of | | 
. 3. in B. R. & 0 G. 1. in C. B. only apply to thoſe 


babe it 


caſes where bail is taken before a commiſſioner in a us- 
cution, and there is a /ength of time between the taking 1 | 
thereof and the return of the writ, in which caſe they | 


direct ſuch recognizances as are taken within 40 miles of | 
London, to be tranſmitted within eight days after the „ | 
caption in B. R. and 10 days in C. B.; and if taken above 
40 miles, in 15 days in B. R. and 20 days in C, B. and ets | 
empower the judges to accept ſuch bail. But when the 2 
bail 5s not taken by the commiſſioner in the vacation, or 3 


when there is not that length of time, then the other 

rules take effect, and the bail muſt be gut in within ſix or 
eight days after the return, as above- mentioned. That | 
this is the true conſtruction of the ſtatute, and that it 
only alluded to the tranſmitting of bail in vacation, y- 
pears from the proviſion in the ſtatute - unleſi all tbe 


is returned —as all the judges are never on the circuit in 
term time. rakes 12 8 8 11 


6 3 3 1 
711 117 * : 
$34 1 „ & if | 


lt is 46 ee ed therefore, that when bail is taken 


4 


10 or 20 days, as'theicaſe' may be, between the taking 


cognizances ſhould be tranſmitted agreeable to the above 
rules, 8 W. 3. & 10 G. 1. within the 10 or 20 days, as the 


attorney: SB 


*% 


ſeems:obſoltte; and the rule appears to be that the de- 
fendant i all country cauſes ſhall have fix days next after 
the return öf the writ to acknowledge, file, and give 
notice bf bail and no more, however diſtant the county 


* 


— 
2 


- 
mY > 


4 5 A. | eg that the defendant ſhall pay 


Whether it may © If the bail-piece be taken, and miſtake be made in tt 


® 
2 er THE PROCESS con. iv. (A. 2) 
of Bail to the A#ion, or Bail above. 


- 4 K. . 283. 
2. The name of the FROM in the bal piece hould be the 
eiten upthe fame as chat in the writ. , 


- IO | In the Common Pleas bail are Pond in aan ext: 


tain; but in the King's Bench they are not bound in 


ſum certain (except the action be by original), but on 
the condemnation. 


or render his body to. priſon, and the recopni. 
en e general, muſt be reduced * che judgment 
to n eertzinty. Salk. 102 


ene om name of the cauſe, as Furrers v. Cooke inſtead of Farmm 

| v. Cook, court will not n it, unleſs. dan conſent 
Farrere v. Cooke, 1 Barn. 214. 3 

A reccgnizanoe of bail was ordered to be amend 

by making it, in an action of treſpaſs and affault, a0 

damnum of 20001. inſtead of 2001; on afſumpſit z two 

actions were depending between the „ and bai 

i put in to the action of aſſumpſit before the bail now 

mended was put in, which was intended to have been 

in the action of aſſault, but by miſtake of the filazer 

Was taken in the other action, contrary'to the een 
"given. Fuger v. Vunibiennen, Bar. 59. 

Formerly it was the practice of the court, that if ama 


1333 
Of the extent of became bail for another in any ſum of money, as 10l. 


the liability of ne Was thereby bail in all actions brought in the ſame 


| e | term by the fame plaintiff againſt that 8 let the 


ſum be ever ſo great. 6 Mod. 266. 

This was, as C. J. Holt himſelf acknowledged, an kr 
traordinary and moſt inconvenient practice; to rectiſf 
3 Which, a Tule was made, that where the plaintiff recover: 
ed a greater ſum than was laid in the action, the bail 
_ "ſhould not be chargeable in % actiane. By the conſtrue 
tion of this rule, the opp extreme Was fallen into; 
. *o that if a plaintiff brovghit an action, with an ac etiam 
1 40l. and recayered 100l.; the bail, agreeable to 
E. J. Holt opinion, was not liable at all, even for the 
5 40: for he held, that the recognizance was to anſwer 
.,*the condemnation, and ſinee that could not be, he was 
bound to nothing. Genbulab v. Cognoni, Salk. 102. 
his practice was ſurely as extrava tly favourable, 

as chte former was rigorous towards the bail. 
Not, however, that the doctrine laid Souls 7 C. J. 
Holt, ſeems to have been-altogether adhered to; for = 


8 


cf putting in Special Bail. © 


| the caſe of Web v. York, it was agreed to be ſettled by 
the court, that on a declaration of 200l. the bail was 


G. a) See V IN-BAILGBLE ACTIONS. — 44 


= þ 


liable to all actions made under the ſame ſum, but not 29 


actions above that ſum. 3 Keb. 16. 


* But the exten, of the ken of bail on their recag= 


nizance, during the reigns of Car. 2. William, Ann, & 


16. ſeems to have been a matter of much doubt; the 


queſtion ie Whethers. is 3he Bling. rocomrand 2 
han 


greater ſum+t . iam, th | | 
werable to the ſum mentioned therein, or be wholly diſ- 


in the ac etiam, the bail ſhould be an- 


charged. The caſe of Marin v. Mor, at length, ſettled 


the point, upon the grounds of reaſon. and juſtice; the 


ſum ſworn. to was 801. ; plaintiff I rogl.; court 
3 


' reſolved, that as, on the one hand, there was no colour 


to ſubject the bail to more than they were bound, let the 


plaintiff's demand be ever ſo. great; ſo, on the othe 
hand, there was no reaſon the plaintiff ſhould ſuffer. by 
his moderation in taking bail, but the recognizance ſhould 


* 


be conſidered as an D pay 80l. or deliver up 


the defendant. and therefore they made a rule, that the 


goods of the bail taken in execution, ſhould. be delivered 


on the baits, pains the 8ol. and the coſts, or elſe the 
goods to be ſold, and the ſurplus returned. Str. 922. 
. to which is the caſe of Jachſon v. Haſſell, 
%. 330. | b 


Indeed there is an expreſs, rule of court to this effe&, 


Eaſt. 5 G. 2. K. B. That where the plaintiff declares f. 
or recoyers a greater ſum than is expreſſed in the proce 


ſaid proceſs, or for any leſſer ſum which the plaintiff in 
ſuch action ſhall recover. . A 
. So that bail above are not liable upon this recognizaijce 
ond the ſum {worn to and the colts, let the plaintiff 
recover ever ſo great a ſu mn. e 
As.10 the labilir of the hail belogen the ball hond, 
or of the ſheriff on an attachment, ſee poſt, Sec. 7, B. 
po Os es ano nee 
Bail, when put in, are either ahhelute or de bene 2ffe. 
They are-abſolute, when. the plaintiff conſents to and ap- 
proves of them in the firſt inſtance. They are de bene eſſe, 
when put in without ſuch conſent ; i. e. conditionally, pro- 
vided no exception be made againſt them. 
When put in de bene eſſe, notice of their being put in 


ſhould be given in B. R.; but not negeflary in C. Bf 


L2. N put 


” J 


on which he declares, the bail, ſhall not be diſcharged, but 
be liable for ſo much as is egy to and indorſed on the 


. 
* 
3 
* 
* 


4ͤ ͤ 
Of the notice of 
bail having been 
put in. 


When neceſſary 


or THE PROCESS: fox. . l. 


of Bail 10 the Aftion, or Bail above. 


put i in, in time; but otherwiſe, it i is.” Dawkins v. Read 
5 I. Vlac- 729; © © 

What it ſhould * This notice ſhould be properly entitled, Loft. 237. and 

| contain. particularly ſpecify the names of the bail, Id: 187. their de. 
.  grees, Id. 281. their trade or vocation, 1d. 187. 6 Mod. 2. 
And not merely the pariſh'or town, but the very ſtreet or 
” _ place where they live, Loft. 72. 194. in order that the 

| plaintiff may the more-eafily find them out, 

In B. R. if the ſame bail as were given to the ſheriff 
become bail above, it is uſual to mention, that they ate 
the ſame in the notice, becauſe they cannot in this court 
be excepted againſt, but they may in C. B.; therefore, in 
that court, there is no need to mention this circum. 6 
ſtance. by OY 
Ot the origin of Formerly notice "of, putting in bail was given before bil 

bail, &c. dene were acknowledged, for after the recognizance was taken 
8 they became abſolute; accordingly we find a rule of court, 
in this reſpet; Mich. 7 Jac. 1. ordering defendant's attorney not to put 

; t in bail before notice given to plaintiff's attorney on pain 

of expulſion from his office. And by another rule, Mich, 
21 Car. 1. 1645. the plaintiff's attorney on receiving ſuch 
: notice is ordered to attend before the Judge to accept ot 
eerxcept to ſuch bail. But afterwards the practice of put. 
Ling in bail de bene % was introduced, and notice thereof 
given to plaintiff and time allowed for exception. And 
dy rule Mich. 16 Car. 2. 1664. every attorney who ſhall 
put in any ſpecial bail de bene ef? upon a cpi corpus, ſhall 
 _- give notice thereof without delay to plaintiff or his at- 
torney, who muſt except thereto within twenty 22855 
| "VERA JOY: after ſuch bail bows þ be 9 


63) (5 of accepting Bail, nd filing the Bail-piect 


The bail, when put in, muſt be either accepted or ex» 
Py zo by plaintiff. 

If the bail are accepted, it only remains for the defend- 
ant's attorney to file the bail-piece, which muſt be done 
within twenty days after. R. $5 13 Car, 2. 


ir. Jo #8; © 7: es „ 

When the ſuit is by bill, and J the. bail are e the 
"the bail are accepted, the 2 bail- + Mt SE; e. With the 
piece is taken and filed with the filazer, | | 'p - 
« figner of the awrits, for which is S | 
paid Ad.; if by %. ache i re. — A dc ; 
n 2 W eh nv 1 i V 


. Th 


em, 


(B) See. Va 31L 
O filling tbe Bail piece. 


taken efore a commiſſioner . 


* The ame practice prevails in country cauſes, when bail vas - 


If excepted to, bail piece ought to be filed within twenty days 


afier juſtiſcation. Tr. 13 Car. 2. B. R. Mich. 6 Geo. 2. C. 3. 
0 OBSERVATIONS. . 


$f 


bail-piece to be filed, 7wenty days being elapſed ſince the 


| caption ; the rule being in ſuch caſe, that it ſhall not be 
filed without leave of the court. But the court being permit it to be 
moved afterwards, upon the affidayit of dgfendant's agent fUedaiterwardss | 


* 


9 
— 


that he received the bail-piece in due time, but that 5 
was omitted to be filed by his clerk's neglect, they ordere 
it to be filed. Aucher v. Hamilton, Bar. 65. ; 


* 


IN BAILABLE ACTIONS. 


* - 
Lene 
- 


PLN 
% 


In C. B. the judges in the treaſury refuſed to order a If the bail. pieet 
not filed in time, 
court will, in 


Every bail taken. before or upon the continuance day, Of what tem : 


bail taken after the continuance day, ſhall be a bail, and 
filed of the ſubſequent term, and not otherwiſe z but 


where any new bail is added to any other bail taken on 
or before the continuance day, the ſame ſhall" be taken 


and filed as of that term in which the bail was firſt put 
in. Gilb. Prac. B. R. 341. Same in CB 


dered in diſcharge of his bail, he muſt file it in order to 
get an exoneretur marked on it; as will be ſhewn in the 
next ſection. | | 5 
Formerly if bail were not excepted to within time, viz. 
twenty days after notice, affidavit was made by defendant 
of the ſervice of notice of putting in bail, upon the back 


of the bail-piece, which was then filed with the maſtery 


But at this day it is not uſual for attornies fo make 


affidavit of the ſervice of notice of bail after the expira- - 


tion of the twenty days and no exception entered. The 
intention of that rule was to compel the payment of the 


fee due to the maſter on filing the bail-piece z but by the 


rule of Eaſt, 29 Car. 2. which ordered the fee to be paid 


at the time of putting in ſpecial bail, that purpoſe was 


anſwered ; and by a ſubſequent rule Mich. 8 Ann. it is 
ordered generally, that an exception to bail is void unleſs 


made within 'twenty days after notice, which rendered 


L 3 | 


3 
* * 


ſhall be a bail, and filed of the preceding term; and every dhe bail ſhall be, 


Tf defendant neglects to file the bail- piece, and plaintiff Why bell · pieco 
wants afterwards to ſue on the recognizance, he may file muſt 
it himſelf, which is often done; but if defendant is ren= 


be filed. 


How defendant 
may get it filed 
if bail not ex- 
cepted to. | 


for which no fee was paid. R. M. 16 Car. 2. 


or THE PROCESS: ccm v. 
| Of Bail to the Action, or Bail above. 


p _ the rule of 16 Car. obſolete, 2nd dr og unnecel. 
. er on the ng of the bail piece. . 


to ö e Of excepting to Bait. . 


„„ gg plaintiff difapprove of the bail put in, he i is at 
. to a eg to ys which . muſt be 


* | 
: 1 2. R. 5% . . . 
When, ind how - Witin twenty days after * Same time at is B. R. 


h exception ice given of putting in bail, 
bebe made otherwiſe void. tn 16 Car. 2. 


TE R. M. 8 Ann. ; 
9 mut be in evriting in the 1t mu 3. in ebriths in * 
judge s book before whem bail Wane" s book, 0 on the Bail. 
avas taken. The form of the ws: FF 


_ entry is, * * ara againf theſe 
bail,” 


2 2 | T.S . plaintiff" attorney. | : 
After exception made, notice Same notice in ring na 


thereof, in writing, muſt be . . in C . 8 


iven to defendant s erage 
which is as follows : 

A. againſt B. I have 4 
cepted againſt the bail put in r for 
aeftndant in this _ 5 

e 
plaintiſf 's att 
To Ms. A. B. vi. A 0 
2 defendant. a 
F the ſuit be by pay itis 
Abe ſame practice as in . | 
| „ in C. 1 
In country cauſes, 3 Bail laden bes 4 oy 1 
Tue bail muſt be excepted to" The ſame as above. 1 
th Jame as above, 72 tion to be made under the bail. 
after notice of bail bein rece at the filazer”s, and 
Nied or udge”s chambers — — Rog given 10 any 1 7 
. notice of ſuch exception muſt be OG 4 
given to defendant's agent in 
(on. R. ln | x; 


10 0 OBSERVATIONS. 5 85 
C. 1 On the Time ing. 7 55 
0 On the _- . and the Notte thereof. = 


3 Or the Grounds of E xception, and what are good. 
BY 4 J n be Ts a Waiver ef Exception. a 


„ 


I 


% 


— 


(69863). IN-BAILABLE ACTIONS. * 


Off excepting to the Bail. 


I aint thinks the bail put in, or 1 in⸗ (C. i | 
ſufkicienty he may except to them, and thereby oblige Ofthetime e 
them to appear, and juſtify by ſwearing themſelves houſe. ercepting. 
keepers, and wworth double the ſum for which defendant was. 
arreſted, after their own debts are diſcharged. 


- If bail are not excepted to within the twenty days, the Muſt be within | 


bail become abſolute; and the bail-piece may be filed: 20 days, 
ſee ante, B. If excepted to, defendant muſt perfect his ; 
bail within four days after exception taken. 

If the laſt day of the /wventy be Sunday, exception and. 
notice on the Monday will — good. Oldham v. Burrell, 

D. & E. 6. | 
: An exception entered after the expiration of the twenty cpa 
days, is of no validity, _ 

hough bail be irregularly put in, if notice thereof be 

iven, and no exception made within Fenty days, they © 

hall ſtand. _ 
Thus where a capias indorſed for bail being iſſued, de- Bail irregularly 
ſendant, previous to the return of the writ, and to his Put in» deen 
being arreſted, put in bail before a judge, and gave no- — 
tice thereof to plaintiff's attorney, plaintiff regarded not 
the notice, but cauſed defendant to be arreſted; and he | 
being in cuſtody, moved for a ſuperſedeas, and had a 
rule to ſhew cauſe. It appearing that plaintiff had not 
excepted againſt the bail within twenty days after notice 


thereof, the court was of opinion that the bail ought to 


ſtand, and the rule was made Pain Huggins v. Bam- 


bridge, Bar. 81. 


Exception to bail muſt not ety be within due time, 
but alſo before any ſtep is taken by plaintiff, which may 
be conſtrued a waiver of exception, For which ſee n 


48 4. of this ſection. 


(C. 2) of the Muir of N and the Notice « tho, 8 . 2) 
The manner of making the exception, and of giving. . 


notice, has been ſhewn above, C.; and it is neceflary 


that both ſhould Be done; the'one without the other is 


jünſufficient; nor will a verbal notice be good.  Satchwell Vertl nates 
v. Lawes, Bar. 88. Gofwell v. Hunt, Bar. 101. Caſ. of . 


Prac. C. B. 33. R. Eaſt. 5 G. 2. 

And not only the exception muſt be ads, but the no- 
tice thereof muſt be given within the #wenty days ; for an 
Exception without notice is as no dean comp Oldham v. 
Burrell, 7D:#E. 26. 
7 | But 


e 3 oO r THE PROCESS [ch. Iv. (c. 2j 
Of Bail to the Afjon, or Bail above. 


Unleſs defend- But if plaintiff gives a verbal notice of exception to de- 
; owe ot fendant, or no notice thereof, and defendant afterwards 
55 proceeds by giving notice of juſtification, he has waived 
the irregularity with reſpect to himſelf; but it is not 
waived as relating to the Heri. No attachment there. 
fore will, in ſuch caſe, lie againſt the ſheriff. Cohn v. 
Dai, 1 C. B. T. R. 8, Rogers v. Mapleback, 1 C. B. 
V ; 8 | 
the exception ang notice, the plaintiff will loſe his remedy 
. againſt the ſheriff. | See poſt, Sec. 3. B. 


(C. © (. 3) Of the Grounds of Exception. 928 
As the ſame objections to the bail, which would be 
reaſons for excepting to them, would alſo be good grounds 

BY for oppoſing the bail at the time of their juſtification, we 

„ mall, to avoid repetition, conſider them under the laſt 
155 J wah key DB. 7 IEC 

If bail below be- But it may be proper here again to mention, that in 

come bail . Rif che bail below become bail above, you cannot ex- 


they cannot be | | : f ö 
excepted to in Cept to them; but in C. B. you may. See more on this 
B. R. | 


Otherwiſein cced in B. R. poſt, Sec. J. D. e 

Bail, however It is alſo to be obſerved, that if improper perſons be 
improper, will put in as bail, though even excluded by any rule of court, 
1 3 unleſsex yet that does not render the bail- piece 1% facto a nullity; 
pted to. dur; x i Po g ie ne” i 4 
= ut it is ſtill incumbent upon plaintiff, if he diſapprove 
of them, to except regularly to them, for otherwiſe he 
waives the objeckion, and they will ſtand good; nor can 
he take an alignment of the. bail-bond, and proceed as 

if no bail were put in. Do. 467. n. | 

(C. ) (. 4) Phat foall be deemed a Mai ver of Exception, 
ee If plaintiff, after ſpecial bail be put in, and before any 
Waiver, unleſs exception, deliver a declaration in chief, (for the meaning 
delivered de of which ſee the next chaprer,} or declares generally, i. e. 
OS. without indorſing his declaration, as filed or delivered de 
bf pears biene eſſe, or conditionally, in which caſe it will operate as 
a declaration in chief, it is a waiver of the bail, and of 
exception thereto. 80, if after exception, and before 
juſtification, he declares, as above-mentioned, it is a 


Caf. of Prac, C. B. 81, Walſh, aſſignee, v. Hadcocky Ib. 1 56. 
| R. M. 8 Ann. (C.) B. R. N of : B 1 9 wb 
it 5 But 


— 


Unleſs the utmoſt regularity therefore be preſerved in 


head, and alſo how plaintiff, in ſuch caſe, ſhould pro- 


waiver, and the bail need not juſtify. Friend v. Mullens, 


* N 
. 2) 


de- 
ards 
jved 
not 
ere- 
NV, 


. B. 


ow 


£48677. In BAILABLE ACTIONS: „ 


Bf: excepting to the . 


Bae be may declare de bene eff» or conditionally, 1. e. 
i before bail put in, conditionally, until good bail be | 
put in; if after, until the bail put in do juſtify. Lifter . 
v. Wainhouſe, Bar. 92 

The declaration ſhould, in duch caſe, be matted de. 

bene eſſe or conditionally. "Mayo v. Weaver, Bar. 10. 

Nor muſt he take any further ſtep in the cauſe. until So demanding © 4 
the bail be put in, or have juſtified, as the caſe may be; 1 —— 
for if he demands, or accepts a plea, that will ATA e 
2s a waiver. Lifter v. Wainhouſe, Bar. 92. | 

In C. B. where the bail below are put in as bail above; Wh taking 


taking aſſignment of the bail bond is not a waiver of the affignment of , 
exception. Claxton v. Hyde, Bar. 90. P. Reg. 68, Lee. noe 
Fn Oral a han gh e Z +1 
(D) Of Pei Bail. <P g (D) 


When bail are excepted to, and due notice of tuck ex=. What tis, 
ception given, it is neceſſary that bail ſhould be perfect: 
to do which they muſt appear in open court, and ſwear. 
that they are houſekeepers, and are worth, after all their 
debts are paid, double the ſum they are bound for; arid 
this is called /u/ifying. If the ſame bail which have been 
already put in, cannot, or will not juſtify, other bail are 


to be added, i. e. put in, in their ſtead, who muſt juſtify. - 


Should the circumſtances or charaters of the bail be 55 

ſuſpicious, plaintiff may, at the time when they are juſti - 

fying in court, examine and interrogate them accordingly; +. 
which is called oppoſing bail, and which is goo to indu e 
the court to reject them. But ſhould no fuch o poſiti oon 
be made, or notwithſtanding ſuch oppoſition, the court Se | 
ſhould {till ſuffer. them to juſtify, it only remains to get | 
them allowed, and the bail are then ſaid to be perfected. 


Under this head, therefore, of perfeFing bail, it will be 


neceſſary to conſider the mode of Te | on adding, fre: ing, 


and allowing bail. i g 
© In B. R. e 
„ exception be entered, and Same at in B. R. 1 v When bail muſt 


notice given in term time, bail 3 & 4 G. 2. 98 G. 3: + Juſtify. : 
muft juſtify in four bp after 558 

ſuch 2 — or other bail added, 

who ſhall ju 770 ify within the "crea 8 | 

four days; ut if exception be en= 1 1 

tered in vacation, then the bait © 6: Zn Seer 


Hall juſtify upon the firſt day of | 


. term. Z. 5 C. 2. 


» 


4 


. 


gellary 


. the judg 


ing by the clerk of the rules for. 


5 judge's chambers, 


11 ball are to be 


ame Hom th reps wy 1 
K. in the. 


to the counſel, 


% 


* 


or THE PROCESS ch rv. (0D), 


auben the bail are to juſtify, un- 
lejs the ſame bail as auere put in 
are to juftify, then one day's no- 
tice of juſticationis ſufficient, (i. 
e.) on the 12th for the 13th. 

When bail juftify in court, go 
- the evening before to the clerk of 
e before æubom bail was 
talen, and defire him to bring 
the bail-piece into court\the next 


day, who will do ſo accordingly ; 
er get it of him yourſelf and bring 
it into court; pay him 28. 
prepare an affidavit of the fer- 
vice of notice juſtification, and 
get it worn; indorſe it with the. 


names of the Ae „ and give it 


move to juſtify the within bail. 
| Your bail are then brought into 
courts and fwworn ; pay qs. and 
. a rule is drawn up in the even- 


with los. 6d. to. 


O Bail 'to the Afion, or Bail above. 
: Tivo, days notice muſ} be giuen 


I C. B. u days notice, 


auberber the Jame bail, or ad- 


ditional ones — exeluſive, as in 
B. R. (i. e.) one exclufeve, and 
the we incluffue, Notice 12th 


For 1 o he df . 8 
- When bail jufſify in court, 


having got ſworn affidavit of 
fer vice of notice, for 25475 pay 


28. ; defire the filazer to attend 


at Weftminfler\ wvith: the bail- 
book: or bail-yitce 3 pay him 
5s. 4d. z give your affidavit to 
4 ſerj cant to move to juſtify the 
bail, with 1 of 10s. 
and call in and fwear your bail; 
pay 38. 6d. ; and get the rule 
for the allowance of the bail at 
the Secondaries office, pay 48. 6d. 


ferve plaintiff*s attorney with a 


copy, and Peau the original ruls 


the allawance of the bail, for 


ewvhich pay | 
mu be ſerved on plainti s at- 


fornuey. The bail. piece ſhould 


afterwards be obtained from the 
filed with 

the maſter. 3 
the' bail put in cannot, or 
well mot Juſiafy, | 
1 added to juſtify, 
vn days notice 7 given, 
that is; on the 12th for juſtifica- 
tion on the 14th, Sunday is no 


a copy , whereof 


aud others in- 


at the time. _ 
5 : 
| "4 
3 : ) | : 8 
When bail are to be added, 


take them to the judge's cham- 

bers with the filazer ; pay for 
adding 78. 4d. and then ui 
as above. 5 


day; therefore notice on Saturday 


Jo 


londay is not a” good tauo 


Aayt notice. So if one freſh bail 
Ge added in lieu of one of thoſe 


before put in, and the notice is 
according. T 

Bail are added, by going be- 
fore a judge, and putting the 


bail-piece in 


filazer's books in C. B. They 


may be added the ſame morning 


J jufify, having gives 
> OW, 


two 


* 


| (DJ Sv IN BAILABLE ACTIONS. 


Of juſtifying, —_— and 11 gel 10 


us notice of ſuch in- 


day? previ 
teme added bail and of their 


 Juftifying ; for each bail added, 
pay 25.3 and judge's clerk, for 
- bringing 
28, Gd. The 1 is FO 
io the maſter in B. R 


The added bail ny jt ½ in court 7s the four days Her When added, 
| Exception, without waiting for any new notice, 6 
need not except again to Juch new bail ; but if et 


may proceed on bail-bond. 


You may put in bail and juſtify at the fins time, by giving no- How bail may 
tice for that purpoſe two days excluſive previous thereto ; aubich is be put in and 
done as follows : Fill up a bail-piece, take it to the judgt's clerk at Juſtified at the 


bail-piece into court, 5 


do not juſtify, 


4 Serjeant” s Inn, who will take the recognizance ; pay 48. and 
28. 6d. for delivering it to the maſter in order to juſtify ; baue affi- 
davit of ſervice of notice ready, which give to counſel . 


Imp. B. R. 161. 


I is to be ober ved, that whenever bail 17 55 if in open cot, 


the plaintiff may, by counſel, oppoſe ſuch bai 


by examining t 


as to their ſufficiency or competency. For which ſee intra, D. 3. 


But where there is a confidence between the attornies, they may May juſtify by 
conſent that the bail ſhall juſtify at a judge's chambers, for which conſent at 
pay 28.3 and los. Gd. uſed to be paid the plaintiff*s attorney for Judge 's chame 


£2 conſent ; But the court always reprobated the Pegs Ne Lord P* 


Kenyon has at length put a flop to it. 


In B. R. 
Notice having bern given of - 
ail being duly Fed, and a copy 


of the affidavit of juſtification 


font, if plaintiff excepts to them, 


notice 2 Juſtification muſt be 
given as before, only the words. 
* by affidavit” ade. 


| 75 „ 
ee as in _—_ 5 _ 
0 z ation, Co in t 
2 ak to filazer to bring 
down the gry to Weſtmin- 
er; pay him 38. 4d. and court 
fees; on Juſtification, 38. 6d. 3 nite 
get the rut oppor gp 


Affdait of the ſervice there- ſerve it un 7 


of muft be made, and the a 
vit. of juſtification and bail- piece 


das. 


being carried to Wy amine, 
either by the attorney, if not filed, 


or by the judge's clerk, if it is; 


counſel muſt move to juſtify. . 


affidavit is then read in open 


court, for avhich pay ”, and 


| afterwards i The rule for alle % 
ner it mad out, for Which 4% 


0 fs paid, 3 
. both courts, the uſual 


5 ee the Ju lg 2 rkg: 


pᷣractitioners is 


* 


r the plaintiff bailmuſt juſtify, 


et AFL, GL 


\ = * 
3 5 FRO DE RI III 4 Ti a 
ee r * 3 9 
* 2 5 | EW oo . WI 3 
2 n l 8 * Og e IN USED £ RESINS 2 


— 1 © 


LIE XL 
ETAL ae Ee, + 
e, Tet - 0 


Ss 


— 


n 
— . * = 


8 4 bY — 2 n 
n pry vg * 


2 


Ms, 


2 bo I. 
1 n 


time. 


How to Jutify 
bail taken in the 
country before a 


\ - * — want — . no OI Tus FO. EH 
1 K 95 " * * 7 
« . 
— 


2% or THE/PROCESS: der. w. o 


- 1 0 te Action, or Bail above. 


| a i C. B. at the timg of filing the bail. 

Ai 6 if not done "005g to 3 it 156 filing. the a ao Her. | 
ward. with the proper officer. 

* OW FRVATIONS. 


| - fg Time and Manner - J juſtifying a and . 
| . (D. 2 2) On the Nature of Jufbification.. | 


— 


; 1 


mo” . 3), On eber Bail, and what are good Groans if 97 
> pofition. \\- 
Or (D. 4) On the Exoneretur, and of Jritng « the Bail « out 4 
„ 1 the Bail. piece. . | i 
„ . 5) On the allowance of Bail x 


When e It has been ee that the time in which bail are 
juſtify. to juſtify is four days after notice of exception, if there 
are four days in the term; if not, or if exception be in va- 

cation, then on the firſt day of the next term. 
| It was formerly doubted in C. B. whether defendant 
mould not have the firſt four days of the ſucceeding term 
to juſtify in, when exception was made to bail in vaca- 
ion; and indeed that time was uſually allowed. Bar. 79. 
101. 111. 11g. But it is now ſettled, _ he mo 401 

tify as in B. R. on the firſt day. 4 

Of the four days allowed to justify, one is exclufve 5 


and the other incluſive. So that, if exception be on Wed- 
nmnneſday, an attachment cannot iſſue till the Tueſday; for 
SZraunday being the laſt day of the four, the bail have all 


I Monday to July: In C. B. North v. Evans, 2 H. Blac. 


* bail are ſuffered, by plaintif”s negligence, to juſtify, | 
| though after the expiration of the four days, and are 
allowed, plaintiff cannot move for an attachment, becauſe 
he muſt ſwear that bail are nat put in and perfeFed. 
Bail cannot juſtify after the rule upon the ſheriff to 
bring in the body is expired. Overton' s caſe, Mic. 26 
| . G. 3. Imp. K. B. 169. = 
When ball mut Where freſh bail are added, it ſhould be done within 
be added. the time allowed for their juſtification, and they muſt 
actually become bail before the delivery of the notice of 
juſtification to plaintiff's attorney, R, M. 18 G. 3 C. B. 
| | Collier v. Godfrey, 1 H. Blac. 391. 
| When added, After. an exception to bail put in before : a ide de- 
bailout jultfy. Fendant added * but did not juſtify in court 8 


B 


(Dit) See. v. IN! BAILABLE ACTIONS. 


Of juſtifying, adding, and perfefting Bail 
to the rule for perfecting bail in four days 3 plaintiff pro- 


ceeded on the bail-bond without excepting againſt ay | 


bail, and held regular. Gregory v. Gurdon, Bar. 54. 

2 Formerly if bail were not preſent at the ſitting of the 
court, they uſed to wait till its rifing ; and then, unleſs 
' oppoſed” by counſel, their juſtification was a matter of 
_ courſe, upon the judge's clerk attending with the bail 
piece, or filazer with his bail-bock. But now it is not a 


matter of courſe, although ſometimes allowed on ſpeciall 


application. In general when the bail do not appear upon 


being called, but are prevented from attending, applica- 


tion is made for further time to juſtify, which the court 
often grants ; but in ſuch caſes when the bail aWafter- 
| wards brought up, an affidavit muſt be made alledging 
the reaſon of their former abſence; which muſt” be pro- 
_ duced and read before they are permitted to juſtify. And 
| whenever further time is allowed, the rule ſhould" be 
drawn up and ſerved as notice” thereof on | open at- 

Ball may juſtify before a jadge at 10 chamber by 
_ conſent of - plaintiff or his attorney; but otherwile the 


ſtification, if i in London or Weſtminſter, or within 10 
miles thereof, is in perſon, in open court; at Weſtminſter; 


burt if beyond that diſtance, by affidavit before A 12998 
miſfioner; ; as ſee ante, D. 

And this affidavit ſhould be form: aad explichs: i. 
An affidavit of Juſtification, ſtating that the dale 
been worth the ſum wherein they were bound by 
their recognizance, after all their Juft debts were paid 
and fatisfied, was held inſufficient; it not being! in com- 


"mon form : the word i ought to be omitted. Bar. 67. 


"Yet in B. R. it is regular, I believe, to ſwear wo is 
worth, &c. after all his 5% debts are paid. A 


But further time is only applied for when the time rat iſs > 


lowed for putting in and juſtifying bail has expired; for 
otherwiſe defendant, without any ſuch application, may 
continue his notice, or give freſn notice of juſtification 
for the next morning, if the ſame bail; if firſt bail, it muſt 
be two days notice: but if the original time of juſtifying 


will be out before ſuch freſh notice expires, the court 


muſt be applied to 8 5 . 1 or an attachment 
"may go. Ve M 


The bail, WhO welded 1 in 5 country; had entered into 


1 recoguizance before a judge in tomn; and being ex- 
730uLAL Z 1 Fo cepted 


How if bail be 
not preſent at 
the fitting of the 
court. | 


Of the affidavit | 
of juſtification. ” 
in country ; 
cauſes. 


or THE PROCESS: [Ch.IV.(D,1) 
Zi at or Bail above. 


5 a ſent up an affidavit of ſuſhi Yo which 
Das allowed, no 00 being made by plaintiff thereto, | 
: F. 402. 2 
An If p . oppoſition is made to zuſliffcation of country 
| ald be by ant ſtating the frauds. 
an If. = aſſidavit * poſitive. and thought ſufficient, bail 
f 5 ; 13 Sometimes however the court will give 


E Further time to put in other bail. | 
i When it eld But in a coummry. cauſe, it is often impoſſible to juſtify, 
do bent up. ec, Within the the four days z therefore it is uſual to ſend 9 
= an. affidavit of juſtification along with the bail · piece; vid. 
dae, (A. 2); but if chat is not done, application muſt 
: be mag for time to juſtify. 
Summons for S0 in other caſes, as i in adding hai. Kc. of the Pen 
nn be preſſed for time, be may, take out ſummons for further 


time. 
—_ 3 -7T$: defendant goes 5 gaol before return of writ for | 
muſt do to get Want of bail, he muſt put in and perfect bail above, be- 
diſcharged. fore he can get diſcharged; but, when Fees he may 
271 be diſcharged on ſummons. 
— If he happens to be in ontteny is a: vacation, 1 he 
| be ſurrendered in vacation and freſh. bail are ready to ap- 
pear for him, or if no bail can be found at the time of 
arreſt, but afterwards they came forward, which may be 
after writ is returnable and in vacation, in ſuch caſes, his 


—_—— nn 
4 


oᷓppeſe them there; this being an exception to the gene- 
=o. ral rule, that bail cannot juſtify at a judge's chambers 
©" without (conſent, as defendant would otherwiſe, from 

| plaintiffs obſtinacy, be incapable 5 getting diſcharged 

| e until the firſt day of term. | 
Bail muſt de Defendant gave notice to juſtify i in 1 count, and inſtead 
f ee wa thereof, did ſo at a judge's chamber, and was then ſur- 
rendered: to the Fleet; held inſufficient, and rule to ſtay 


notice. 


1 22 on ball. bond chargad. me v. ue. 


42 »Adefendant Was S en to "the Fleet for endea- 
vouring to bribe the plaintiff's attorney not to appear 
| againſt him on juſtifying ball.  Caſ. of Prac. C. B. 88. 
When further Where the bail do not attend, or are not permitted to 
| — af rug juſtify,on. account of a defect in the notice of bail or 
. ee the court will, in general, allow them fur- 
o juſtify. But where. they are rejected, on 
account of, ſome 2 inſufficiency, -the - alen | 
om 


bail may juſtify at a judge's chambers, and plaintiff max 


. Se. Vd IX BAILABLE ACTIONS. 


Of juſtifying, adding, and perfefting Bail. 
ſeldom allow further time to add and juſtify others; and 
4 if the bail do not juſtify at the time appointed, and no 
further time is given, they are out of court. Tid. 142. 
Loft. 72-487. Per Cur. M. 25 G. g. 1 Fer * 

But the uſual way, in caſe the bail, through the bury 
of the buſineſs of the court or otherwiſe, do not. juſt 

on the day mentioned in the notice, is, to giye a A 
notice that the: bail will juſtify the next mornitly, and to 
_make another affidavit. of as of ee and to Aged 


Las the, * to za ace. 
b. 2) of the Notice of Fupi 8 12 5 


4 


* 


7 


D. 2 


n 
> 


In B. R. if plaintiff except to bail, defendant 9 f give What time ree. 
notice on Monday to juſtify on Tueſday, provided the lame aduinte. 


4 bail mean to juſtify, as have been already put in; 3 for i it 
is preſumed plaintiff has made the proper inquiry in re- 


gard to their ſufbciency before he excepts. But if new 


bail are added, then notice on Monday muſt be for W 
.neſday. 80 i only one freſh bail be added, There mal 
be two days notice. 


on C.B. whether the ſame hall or freſh bail, two days 
notice, i. e. Monday for Wedneſday, muſt be given, Bar. 
92. 88. But Sunday is no day; ſo that notice on Sa- 


. for Monday would be bad. Gregory v. Reeve 
Jt ee exception. be pen and notice thereof given 
3 7 late that four days do not remain of the term, or if 8 
be in vacation, the ane muſt Juſtify his bail 
the firſt day of the following term, in which caſes it 18 
ſuſficient if he give notice of juſtiſication two days before 
the commencement of the term. N. 9B; and Orders 
of K. B. 246. 


1 Ah. 4 * 


— 


” » 1 
e 


The notice of juſtifying bail mould pai _ What it ſhould 


| 0 names of the bail. 


9 


x one 


4 4 


contain! 


Or THE PROCESS ch. . D. 2) 
Of Bail to the Action, or Bail above. 


| each. , 


A: the fame time with that added, vary the notice accord- 
hh Tp ok fe 
eee ee ee eee ee pct; 

t 


only, where 

+ If * his attorney without leave 

* ceourt, and gives notice of juſtifying bail by his new at- 
4 © tforney, it is irregular, and plaintiff is not bound to ac- 
| cept Thch notice. Kaye v. De Mottos, Blac. Rep. 1323. 


- Bai though the ſame as were given. to the ſheriff, 


-- = » _ Eannot. juſtify without having given notice, Anon. 
„ A 

Row it muſt be "Copies of ſuch 

__ "torney, by leaving ſame at his houſe with ſome one of his 

ſervants ; and afhidavit muſt be made by the perſon who 

"ſerves notice of juſtification, which is afterwards annex- 


ed to the brief for moving to Juſtify,” and read in court; 


which affidavit muſt expreſs in what manner ſuch notice 
was ſerved, as by leaving it with the clerk at his'cham- 
bers, or the like; and if put through the door, it ſhould 
"Rate a ſubſequent acknowledgment of the receipt of it, 
r Tomethihg tantamount,” t. 


. Bailmuſtbe- Before any notice of juſtification is given, bail muſt 
© - *aQtually have become ſuch, otherwiſe” they will not be 


n allowed ts juſtify. | Cillicy v. Godfrey, C. B. T. R. 291. 
If bail do not Juſtify on the day expreſſed in the no. 
tice, and no further time be obtained, they are out of 
court; and bail-bond may be aſſigned; nor can they ſur- 
render the principal. Hardwicle v. Black; 7 D. & E. 297. 


o . 9 Gee Bil and fn aue, . 


ot thegrounds When bail are about to juſtify, they may be oppoſed 
 efeppolingbail, by plaintiff's counſel, the grounds of which oppoſition are 
_- Sometimes it is a mere preliminary objection till the 
"coſts are paid: this may be done, whenever there have 


been three different notices of juſtification of different 


| bail; in which caſe they may be prevented juſtifying un- 
til the coſts of the trouble of 8 
. e oe] 


one bail to juſtify in qovol. and t other bail in 2000. 
ff one bail be added; and one of the original bail juſtify | 


ere are joint plaintiffs, is bad. Lo . 
THe - 


tices muſt be ſerved on plaintiff's at- 


50 


'Y 
* 


the amount for which he is bail, is in B. 


D. 2) Sec. V.] IN BAILABLE ACTIONS. | 102 
Of juſtifying, adding, and perſeHing Bail. 

_ firſt paid (generally 406.)z but if the notices were of the 

ſame bail, no additional trouble has been given; and there- 

fore in ſuch cafe there can be no oppoſition on this. 


und. ; | D ; g 5 1 
In ſome cafes bail may be objected to on account of their by reaſon of 

eſſion or avocation. | their profeſſion 
'No attorney can fultiry us ball R. M. 14 G. 2. W 


But a barriſter may. | 
Nor an attorney's clerk, Cowp. 828. 8. C. Doug. 459. 
Though he is not an articled clerk. Cormſb v. Re, 
2 H. Blac. 350. | 4 5-3 YM | 
Nor ſheriff's officer, bailiff, or other perſon concerned 
in the execution of proceſs z or the keeper of any priſon. 
Hawkins v. Magnall, Do. 466. R. 14 C. 2. 
Nor any of the Marſhalſea- court officers z nor any ſer- 
jeants at mace, nor other perſons executing the proceſs 
of any courts, although he may only be the ſummoning 
+ officer of the ſheriff's court to warn juries, &c. Bolland 
v. Pritchard, Blac. 799. | | 
This was held by Mr. J. Lawrence to apply only to 
officers of ſuperior courts z and he permitted a perſon to 
juſtify, who was concerned in executing proceſs in the 
Court of Conſcience, Trin. T. 1794. PRES. 
If defendant's attorney has promiſed to indemnify the 
bail, it is good ground for rejecting them. | 
Again, perſons outlawed, after judgment, cannot be Perſons outs _ 
bail, nor any one convicted of perjury z and he may be — guilty. 
even aſked, Whether. he has not ſtood in the pillory for my 
perjury ? King v. Edwards, 4 D. & E. 4410 
80 a foreigner, if he had not property in England to Foreigners, 
. objectionable. 7 8 
Boddy v. Lyland, Burr. 2526. 5 _ 
Property in Scotland not ſufficient ; becauſe not liable 
to the proceſs of our courts, - F $ ot 
But in C. B. the circumſtance alone of the foreigner 
not having effects here, is not ſufficient to reject him. 
Smith v. Scandrett, Blac. 444. Eſpecially if defendant be 


4 foreigner. Chriſtie v. Filleul, Blac. 1323. ö 


So it has been objected, that the bail live in the verge Living within 
of the court; but this, without other ſuſpicious circum- the verge. | 
ſtances, ſuch as his being much in debt, and the like, is 5 

not ſufficient. Glead v. Lande Blac. 956, 

It is a ground of oppoſition that the bail are not houſe- Not being 

keepers, though it is of no conſequence how trifling the houſekrepers, 
Vol. I. 8 M K mm: 


* 


) 


or worth double. 
the ſum ſworn 
10. : 


If ſuſpicious or 


their condudt. 


If the proceed- 
_ ings have been 
irregular, 


The ule of the 
 exoneretur. 


prevaricating in 


S960: DE THE PROCESS [Ch1V.(D.3) 
b Of Bail to the Action, or Bail above. 5 


rent of the houſe is, or whether it is rated or not. Rent- 


ing chambers in an inn of court above 10 J. per ann. is 
being a houſekeeper. So bail will be rejected if they 
are deficient as to property in not being worth double the 


ſum ſworn to after payment of all their debts. Uncer- 


tiſicated bankrupts, or ſuch as have been twice bankrupts, 
and not paid 15s. in the pound, are ſubject to this ob- | 


& 


jection. Loft. 148. 328. 


So if any ſuſpicions ariſe from the conduct of the 
bail, as their having aſſumed fictitious or other people's 
names (a), for which they are liable to be put in the pil- 


lory; or their not knowing the defendant, or having fre- 
quently been bail before, without being able to ſay how 


often, or what ſums, or in what actions, and the like. 
The laſt ground of oppoſition which I ſhall mention 


is, any defect or; irregularity in the proceedings, either 


in the notices themſelves, of putting in, or of Juſtifying 
bail, &c. or in the ſervice thereof. See ante, D.2.; or 
as to the time of the bail's juſtifying,” for which ſee ante, 
D. 1. . N . 


D. 3) Of the Exoneratur, and of ſtriking the Bail out of 
| Bail. piece. e 
When bail are excepted to, and do not juſtify, but 
others are added who do, the names of the former bail 
ſtill continue upon the bail · piece, until a rule of court be 

made for ſtriking them out. N 

So that in order to get themſelves diſcharged of their 
recggnizance, they muſt move to be exonerated, and 
have their names ſtruck out of the bail-piece, for which 
a rule will accordingly be made. Fulle v. Bourke, 
Blac. 462. ) ͤͤͥͤ¾ 9 Fur 

Bail were put in, and excepted to; afterwards two freſh 
bail were added, one of which only juſtified and the 


other was rejected; two days further time was allowed 


to put in another in the room of the rejected bail, in 


| (@) By ſtat. 21 Jac. 1. c. 26. ſ. 2. & ſtat. 4 & 5 W. & M. c. 4. ſ. 4. 
ec If any perſon ſhall acknowledge, or procure to be acknowledged, any 
cc recoznizance or bail in the name of another perſon, not privy or con- 
cc ſenting to the ſame ; or ſhall repreſent or perſonete- another perſen be- 


4 fore a commiſſioner, whereby he may be liable to the payment of any 
é debt or damages, he ſhall, on conviction, ſuffer death without benefit 


«of clergy.” To effect which conviction the bail- piece muſt be filed, 
2 Sid. 90.; and after the offender is convicted, but not till then, proceed - 


ings will be ſet aſide againſt the party perſonated. Tidd 140. 


* which 
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+5 Of the Allowance of Bail. 


- 


| which time defendant was ſurrendeted, which was held 
regular; becauſe as the two firſt bail were not ſtruck out 
of the bail-piece, they were liable on their recognizance 


and competent to ſurrender. The King v. Sheri &f of Eſſex, 


Eaſt. 1794. 5 D. & E. 


If one perſon be excepted to as bail, and another be 


added, the name of the former may, with leave of the 
court, be ſtruck out of the bail-piece at any time be- 


fore ſcire facias; and even after ſcire facias brought, 
r as to him will be ſtayed. . aller v. Green, 


Sa 
Bail excepted to, but not ſtruck out of the bail-piece, 
may, if afterwards proceeded againſt, move to enter an 


exoneretur nunc pro tunc, which will be granted. Hum. 
Pbrey v. Leite, Bur. 2107. B. R. 


Bail in error, who refuſe to juſtify, may have their 


names ſtruck out of the bail- piece at yr time. 1 Wil. 


7. B. R. Jones v. Tub, 8. C. Say. 58. . 
"When bail have once juſtified, if plaintiff ſhould not 
like them, he muſt not diſcontinue by a ſide-bar rule, 


without diſcloſing the fact, and bring a new action; as, 


in ſuch caſe, the court will diſcharge the ſide- bar rule: 
but he ought to aſk leave of the court to charge the de- 


fendant in cuſtody, diſcloſing the whole of the caſe to 


them. Belcbier v. Ganſell, Burr. 2502. 

One who is a bail cannot be a witneſs in the cauſe for 
his principal; therefore if defendant ſhall have occaſion 
to examine one of his bail as a witneſs, he muſt make an 
affidavit that ſuch bail is a material witneſs for him in 


the cauſe, and thereupon move the court, that he may be 


ſtruck out of the bail-piece, on adding and juſtifying 
another in his ſtead ; but it will not be granted without 


an affidavit that he is a material witneſs, Young v. N. 080 


Bar. 69. 
Sometimes bail 1 moved to enter an exoneretur an 


| the ground of defendant having been ſent out of the 


kingdom under the alien-bill, for we ſee poſt, SCC. 6, A. 


(D. 5) Of the Allowance of 4 Bail. 


It has been already obſerved, that after juſtification of 
bail, a rule for their allowance muſt be got of clerk of 


rules, with a. copy of which plaintiff's attorney muſt be 
| M 2 | ſerved, 


Of Ariking the 
bail ont to make 
* a witneſs, 


% 


The neceffity of 
this rule. 


or THE PROCESS | cot rv b. 


07 Bail to the Aion; or Bail above. 
ſerved, and the ML hon eee | 


| nn. 


The form of thi rule is as follows : 


- Form thereof. Wadni/zay 1 1 8 | 


gear of ehe res George the Third : 
2 725 . the d fidavit of J. S. it is ordered, that 
D, bail put 5 for the defendant, who have thir day 


* ek, allowed, and the bail-peer fled o 
motion of —— By the Court, 


Until this rule of beine has en properly obtain- 


| nd and ſerved upon the plaintiff's attorney, bail is not 


rfected; but an attachment may be ſuec out againſt 
the ſheriff for not bringing in the 'body, nor will the 
court on motion ſet aſide ſuch attachment; and Abe al- 
che h ugh the plaintiff was preſent, and oppo ſed the bail at 

time of 8 The King v. $ iff of Middle- 
ſex, 4 D. & E. 494, 

This rule of allowance having des ſerved, every thing 
has then been done, on the part of the 41 which is 
required by the eg of the court, and the | bail are 
therefore ſaid to perfetted. . . | 


2 Szerion VI. 
Of the Ker rech in Di whine of Bail. 


Having ſhewn' in what manner bail are to be put in 
and perfected, and alſo how fuch bail, by their recogni- 
zance, become anſwerable, either that the defendant 
ſhall pay the debt and coſts which may be adjudged 
againſt him, or ſurrender himſelf to priſon, or that they 


(the bail) will do ſo for him; it may not here be impro- 
per briefly to conſider the practice with * to the ftw 


rendering of the principal in diſcharge of the bail, inaſ- 
much as it may be made at any ſtage of the ſuit; and in 


certain caſes it is adviſable for the bail to take this ſtep, 


without delay, in order to get themſelves diſcharged. 
The ſurrender may be made either voluntarily, by the 
principal himſelf ; or compullory, by the bail ſeizing | the 
rincipal, and ſurrendering him; and either in court, if 
tting, or before a judge at his chambers the laſt of 
which i is moſt uſual ; and the mode bf making ſuch ſur- 


re as OWE. : 
er is 18 When 


8. 


IN BAILABLE: ACTIONS. , 


Of the Surrender in Diſcharge 7 


When defendant i is at large, 
. 8 n ond 
efendant to a judge U to att 
| chambers, and the Jude's 41 Pi {ply News wits his 
' ewill make out the committitur 7 are rendered therein, and 


and ſurrender, and deliver him to 
the cuſtody of the tig/taf, to be 
conveyed to the Klug Bench 


| een 98. 6d. 3 4 
| 7 10s. 6d. 
otice of the render muſt 1 


immediately given in writing to 
plaintiff ®s 2 2 an 4. 

fidavit m before 4 
J 2 of th 1 er of the no- 


tice ; carry affidavit to . 


| Judge's clerk er officer, who 
1 4000 2 Bail. 
piece; auho will take the ſame, g 


the cuftody of 


and keep it as his woucher, and 
deliver you the bail-piecs to be 
T he marſhal (or galer) 

will alſo give you a certificate 
of the 128 (that defendant 
is in his cuft 40 0, which the 
tipflaff - generally brings with 
bim, and gives. to you at the 
time the render is made; pay for 


36. 6d.z carry the bail. 
2 ate to the maſ* 


Piece and certi 
ter, who will enter an exonere- 
tur upon the former ; pay him 
28, 4d.; leave the certificate 
with him to be filed; carry Bail. 
piece to the ff the writs, 
Mr. Webb; 
Ad.; this done, you enter — com- 
mittitur and ſurrender in the mar- 
Hul“ s book at theclerk of the judg- 
ments office, for which you pay 


; wood, clerk 


to rf pay bim 


gr the ſame time a- 
onergtes the bail, and delivers 
* zndant to pb to bt taken to 
21 pay Jilazer 78. 4d. tip · 
108. 6d. judge's clerk 13d, 
ben give notice of. fach. 4/28 
der to plaintiff”; 2 
as nothing further is to 267 
ar _ the diſcharge of the bail, 


there is no need. an a | 
he of the ferwice. Va Afton 


NM. J. The above is the mode 
when the proceedings ars by ori- 


N br by 


bail-piece be carried to t 
judge's chambers, by Mr. Sher= 
of the deckets, &c. 
and 27. K entered 00 ; 
pay him 76. Ad. tipfaff 105. Gd. 
Judge's s clerk 168. 

ive notice.as above, 2 


affidaryit neceſſary. Inp. C. 


9% . ak dies” bots 


ſhorteſt way'; but in the older 


books 0 prafice, the ſame ſteps 
are 7225 to be taken whe 


court as in B. R. mutatis mu- 


tandis, with redet to the dif- 
ferent priſons and officers of * 
i 0 court. 


Ad. and then render is complete. 


Under the commitment muſt be 


added, the flate of the Lag 


at the time of ſurrender, vix. 


before declaration, the ſum. 


to on arreſt ; if declara» 


ien filed or delivered. to the fun 


Fires be added De- e 
. M3 | " claration 


bill, 
or attachment of privilege, then | 


How to e- 
der deſendant in 


diſcharge of his 1 | 


. 


or THE'PROCESS! ten w. 


A of the Surrender in Di en of Bai. 
ce claration filed or delivered EY | 

| Me "rc or interlocutory judge 5 8 

ment figned, as the caſe may be, "AA vt 

offer Feel judgment I be 7 090% nv non 


debt and damages; and in other e . 
| * guantum of damage. . 
K. Eaf. 8 6. 3. 116666. 
W ben defendant i is in PIR 5 
bs © If defendant be is eech of any ſheriff at the ſuit A 
8 plainti » or otherwiſe, the buil may have a habeas pry in 
erm or vacation, directed to the ſheriff or gaoler in «whoſe euſtody he 
1, to bring them before a Judge, returnable immediately, in order 
to render im i in diſcharge of his bail. Burr. 1876. 
Make out the habeas, as in other caſes, vide Hab. a, 20.; 


"lodge it with gaoler in whoſe cuſtody defendant is; he will brivig 
him into court, or to 4. Judge's chambers, in order that be may ren- 


der himſelf, or that bit bail may do it; and the" ſame Jeeps muſt be 

taken by the bail to complete render, as where defendant is at large; 

only — and return thereof, are left with Juage, and return of 
"habeas marked, or furrender ſigned by bim, which is carried over to 
Fabler into whoſe cuſtody defendant is rendered; attorney mel & * a 
. Ne 10 yy him over to warden or gaoler. Te 10s. 


OBSERVATIONS. 


From vniyliplicity of caſes which may be found in 
the book; on the doctrine of ſurrender in diſcharge of 
bail, this point of practice at firſt appears obſcure, and 
difficult to be underſtood: it may, perhaps, not a little 
tend to the elucidating of the ſubject, if it be treated un- 
der two diſtin heads. Firſt, the ſurrender of the de- 
' fendant before judgment be obtained againſt him; and 
next, the ſurrender of the principal after judgment has 
þeen obtained againſt him. | 
For, although no proceedings can be had againſt the 
bail. until after final judgment againſt the principal, yet 
they may ſurrender him, or he ee himſelf at 
any ſtage of the cauſe, ſubject to the obſervance of Cer- 
tain rules and reſtrictions. 

We ſhall at preſent confine ourſelves to thoſe rates 1 | 
reſtrictions which ought to be obſerved in the making of 
the ſurrender, at any time after the commencement of 
the original ſuit, and before judgment therein; reſerving 
the confideration of the ſurrender after judgment to a 


Ives yore of the work, when we ſhall treat of the pro- 


See. VI.) IN BAILABLE ACTIONS. 
Of tht Surrender in Diſcharge of Bail. 


| ceedings againſt bail, either by action 1 2 their recognt< 


zance, or by ſeire Fa. 
The manner in which ſuch n 61 is to be made has 


been ſhewn above; it now remains ron th: to make a Fw 
remarks upon, 


(A) The Time whon belt Surrender may be 


: made; and what is requilite to be done belore er 


making thereof. | 
(B) The Power of the Bail to take their Prin- 


cipal to ſurrender him. 


(c) The neceſſary Steps to be taken aſter the 


Surrender and herein of the Exoneretur, &c. 


0) Certain Circumſtances which e the 
Ha Micha Any Render, W M702 | 


(4) of he Time of kin ſuch! 0 nid 
and what is neceſſary o be done before the mak 
ing thereof. | 


There is no part of the his which ſcems.to have 


undergone a greater alteration by modern rules and * 

Ciſions than this. 

Formerly no ſurrender could be made before the re- 
turn of the writ; for if the defendant had been arreſted 


and given bail, it uſed to be held that nothing could be a 
performance of the bail- bond but putting in bail above, 


nor could a ſurrender be made before chat was done. 
Harriſon v. Davies, Burr. 2683. | 


But now it is determined Fai AS a deferidant who 
has given a bail-bond, may ſurrender himſelf to the ſne- 
riff before the return of the writ, the bail-bond may be 
_ up, and it will be conſidered as if no ſuch bond had 

en given; for if the ſheriff has the defendant in his 


: _ euſtody to arifwor the exigency of the writ, it is ſufficient, 
Jones v. Lauder, 6 D. 8 E. 754. Stamper v. nee 


7 D. & E. 122. 
But after the return of the writ, it is neceffry to put 


in bail before a ſurrender can be made. ; 
And either party may put in bail above, that is to ſay, 

either the defendant himielf to keep his liberty, the bail 
below in order t to make a ſurrender, or the ſheriff to pre- 
M 4 vent 


| 


0 


© Of ie Surrender in Diſcharge of Bail. 


vent his being ruled. So that if the bail below wiſh to 
ſecure themſelves, and ſuſpect that the bail above which 
the defendant is about to put in cannot juſtify, they may 
at the ſame time give notice of other bail, or that they 
themſelves will be bail above, Thus two notices and two 
bail-pieces may appear at the ſame time; and if de- 
fendant's bail Thould not be accepted, the bail put in by 
the bail below may immediately render defendant, and 
thus all parties be diſcharged, except the defendant him- 
ſelf. | Berchere v. Colſon, Str. 876. Golbeir v. Colſon, 


1 Barn. 369. 1 „„ 
When bail above is put in in order to warrant a ſur- 
render, it muſt be complete bail, two perſons at leaſt; 
if only one, and a ſurrender made thereon, it is bad, and 
pn may proceed on bail-bund. Bar. 46. 472. Ero. 

2 | | 475 : | EY | 


* 


72% | 3 1 
But if any wo bail be put in, they may render, even 
though they are excepted to; for it is not neceſſary that 
they ſhould juſtify firſt, If, however, they attempt to 
juſtity, and are 7je6, then they cannot render, becauſe 
rejected bail are as no bail, but new bail may immedi- 
ately be put in and render, provided the time for putting 
in _ as not expired, or further time has been ob- 
taine & 7 TIE Is nts : * | 1 =] ' 5 a hs B 
If bail are put in and excepted to, and then others 
added, and one of the added bail afterwards rejected, 
provided the firſt excepted bail be not ſtruck out of 
the bail- piece, they may make a furrender of the de- 
Excepted ball Two bail had been put in, they were excepted: to; no- 
ſurrendered af- tice of adding and juſtifying two freſh bail was given ; 
e pats pr one of them was afterwards rejected; two days further 
time was given to add another (though the rule to bring 
in the body had expired); inſtead of adding another, a 
ſurrender was made, and notice thereof given. An at- 
tachment iſſued, on the ground of the ſurrender being 
| void. Upon motion to ſet aſide the attachment it was 
: FAY contended, that there was no bail to warrant the ſur- 
render, and that therefore it was bad; the firſt bail hav- 
Ing been abandoned by adding others, and one of the 
added bail having been rejected, there was no complete 
bail. Her Lord Kenyon — On the bail-piece there are the 
td excepted bail, and the one added bail; the excepted 
bail had not been rejected ; they therefore 9 
ey 8 „ : i 
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| aud afterwards render the defendant, yet 
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(A) Bee, VI] IN" BAILABLE ACTIONS. 


Of the Surrender in Diſcharge of Bail. 


tent to ſurrender; they were ſtill liable on their recogni- 


zance. No exoneretur was entered as to them. At- 
tachment ſet aſide, The King v. Sheriff of Eſſer, 5 D. & 


E. Eaſt. 1794. 
But although bail excepted to may render without 


juſtifying, yet ſuch render muſt be before the time for 


ſuch juſtification expires. For if bail are excepted to, 
and they give notice of juſtification, and do not appear on 


4 * 
, % 
oy * 
i 63 
— 
— 


At what time 
excepted bail 
muſt 


the day appointed, and obtain no further time to juſtify 


in, they are out of court, and cannot afterwards ſurren- 
der the principal; but bail-bond 11 be *. Hard- 


_ moicke v. Black, 7D. & E. 297. 


In this caſe, however, ſurrender having been complensd | 


qrucecdings thereon, on payment of coſts. 
Another alteration in the practice in this reſpe& i is, as 


40 the juſtification in order to ſurrender, if the Nr 


has been aſſigned. 
Formerly, when the bail-bond had been once aſſigned, 
it was neceſſary, in order to ſtay the proceedings thereon 


upon the ground of a render having been made, that not 
only bail ſhould be put in, but that ſhould juſtify before 
fuch ſurrender was made; but now bail may be put in and 


render without any ſuch juſtification, and- then move to 
ſtay proceedings on bail- bond; and this in both courts. 


Edwin'v. Allen, 34 G. 3. Meyſey v. Cornell, 5D. & E. 
334. Hall and M. iter, 1H Blac. 638. 


In like manner formerly, if the ſheriff bad been ruled 


to bring in the body, no render could be made to prevent 
an attachment, unleſs bail when put in had juſtified. 
But now by R. Trin. 33 G. 3. 5 D. & E. 368. it is ordered, 


That bail ſhall and may be at liberty to render the defend- 


time before the expiration thereof; the attorney for de 
ant giving notice of ſuch render to plajntiff's attorney 


Without delay, and making affidavit thereof. 
Zo that in ſuch caſe no juſtification is now neceſſaryʒ 
and this in Nu Courts, Hall and Waiter, 1 H. Blac. 


1 — a 
The above Winne ſeem now ſettled; though: e 


before the actual aſſignment of bail- bond, court fet aſide 


of bail · bond. 


Of rendering 
after ſneriff 


ruled to bring 
in the body. 


5 ant, notwithſtanding ſuch rule upon the ſheriff at arr 


erer caſes nme may be found in the ; 


books upon them, 


If bail be ſurrepritiouſly put in, though theyma m juſtify, vow bail be 
render ſurrepti« 


chall 


or THE/PROCESS fen. v. G 


Of the Surrender in Diſcharge of Bail. 


-ſhall- be nugatory, becauſe they ſhall be deemed as no 
-bail, and therefore cannor ſurrender; 80 v. eve 
2 Blac. Rep. 1179. 


(5 3 2 Of the Power of the Bail to takes chile Prin. 
| * Cipal to ſurrender him. 


1 defendant EY t defendant ſecretes himſelf to avoid being: rendered 
cretes himſelf, by his bail, they, or either of them, may take him where- 
Sy bail may over they meet with him, even in his own bouſe, ſo that 
| they break no locks. When taken, one of the bail muſt 
always remain with him, (for they cannot depute their 
right of cuſtody to another, without defendant's conſent 
When hw by in writing,) till he is rendered. If he conſents to go to 
them, how to an officer's houſe till rendered, bail muſt take ſuch con- 
. ſent from him in writing. But ſo ſoon as they have de- 
livered him upon the render into the u of the 52 | 
| ſtaff, he is anſwerable for his eſcape. _ 
At what time Bail cannot take defendant on a Sunday i in order cofur- 
and place they . . Brooks v. Warren, 2 Blac. 1273. | 
may take ime But 6 Mod. 2 31. contra. Bail may take e on a 
5 1 _ conkine. him till next days and ar render 


*, Wap 


Bail may 17 a bankrupt while under examination, or 
going to a court of juſtice. 
So they may have a habeas corpus to bring up a king 'S 
debtor, or any one in cuſtody of any ſheriff or any-gaoler, 
or a perſon convicted of felony, to render him in their 
s Aiſcharge. Str. 1217. Vergen's bail. | | 
Although ſuch Priſoner be lentenced for cranſportation. 
bid. 


So if he be i in cuſtody on a charge of felony. It is, 
indeed, almoſt a; matter of courſe, and what the bail are 
entitled to aſk ex debito juftitie. Per Lord Kenyon, in 
Sharp v. Sheriff, 7 D. & E. 226. where the court granted 
an habeas corpus fo the ſheriff. of „ in whoſe cuſ- 
tody defendant was, under a charge of murder, for the 
purpoſe of bringing him up and ſurrendering. 
In ſuch caſes the habeas corpus ſhould be on the crown 
fide. But if the convict be actually on board-a ſhip, and 
ready for ſailing, court will not "Fit ſuch an e 
Howler v. Dunn, Burr. 2034. 

But although no habeas corpus will 5 granted on ac- 
| count of the inconvenience which might reſult from 
| | 5 | : — 


bringing him up, yet the court may 
"to ſhew cauſe whe 


plaintiff's attorney. R. Trin. 1 Ann. ane 


on bail-piece, if fees are not paid, it will be ordered, on 


be marked and diſcharged, otherwiſe the plaintiff 7 9 on bail-piece, 


l 


AILABLE*ACTIONS, . 


Of the . in Diſcharge of Bail. 
moved for : a 
an exoneretur ſhould not be entered 
the bail- piece ol the gröund of impoſſibility to rene 
the defendant, which rule will. be granted. We 


"Mitchell, 6D. & E. 247: See this Sec. D. 


So an imprefſed man in cuſtody of the Savoy, may be 
Ws and rendered; who ſhall firſt be delivered over to 
the marſhal, with orders to be delivered inffanter to the 
keeper of the ee. Bond v. N Bur. 3 39. . 


(C) Of the hes Steps to. be taken after the (©) 
| Surrender; and herein of the Exoneretur, &c. : 


No ſurrender is good until notice in writing given to Notice of the 
render muſt he 


\ 


Nor is it complete until the fees are paid; for even if Fees muſt be 
the judge's ſignature of the entry of the commitment be ct | 


motion, to be ſtruck out, "— v. Clendon, Com, 5 54 


Bar. 70. „ 
Such omiſſion mall not vitiate a ſurrender, but if 3 5 


coſts be incurred by reaſon thereof, court will require . 
the bail to pay them before they are- diſcharged. | . alle 6 


v. Ormond, 6 Mod. 238. | 
When the ſurrender has been made, the bail gige ſhall An exofzeretur 


proceed againſt the bail. Comb. 263. 

For without an exoneretur t BY are liable on their re- 
cognizance. See ante, A. The King v. Sheriff of Er. 
If bail- piece be filed without being diſcharged by maſter, or bail will be 
bail remain liable, though defendant be i in actual priſon. _ 


Mod. Caſ. 340. 


This diſcharge is made by the ae! entering an er - How exonerge | 


oneretur thereon, after which it is filed by the proper tur entered. 


officer. 
A. ſued B. in three dbb; and he put in three bails ; 


plaintiff recovered in all; defendant rendered himſelf, 


and one of the bails entered an exonereiur on the bail- 
piece, which the reſt did not. And per Cur. the render- 


ing is a diſcharge in poſſe to all, but not complete and 
aftual as to all I exoneretur entered on all. Williams v. 


A bail "read to, who Joahinor juſtify, may at iy Whale may 
tipo: move to have his name ſtruck out of the * - moved fore 
*— 


- 


7. 


——— UU I TOES 


we  -* '00F/THE/ PROCESS'? n. rr. 00 
CY, Of 'the 3 Surrnder 1 Dijebuvgu af” Ball. 


rs 2 kagn D693 93 29% a0 if 1 
r 2s. ke was egg pted. againſt, he beten gegend Iy con- 
| ide that he was no longer to be 12 as ball 
: 4 V. Tab, 1 Wil. 337. 4 
Remind why ©, pon rule to ſhew cauſe why an 8 ſhould not 
per time, E 72 7 upon the bail- piece, it appeared that the bail 
rendered the defendant regularly, and had given no- 
150 of the render to plaintiff's attorney; that defendant 
en fince in cuſtody, and that defendant's attorne 
| — omitted to enter an exontretur upon bail- piece. Rule 
made abſolute upon paying the coſts which had accrued 
ünce the render. Weaver v. Chandler, Say. 7. 
Where no exoneretur is entered on the bail- piece, and 
£4 Plaintiff proceeds to judgment againſt bail, if it , Appears 
A enn That defendant has done every thing proper on his part, 
Ang that it was owing to plaintiff's attorney that the bail- 
piece was not properly diſcharged, by his taking the ſame 
away, judgment will be ſet afide, and reddigit /z ordered 
to be entered on bail- piece, and the ſame to be filed. 
Knight v. Winter, Bar. 68. 
Of the reddidit - Ihe raddidit ſe on the bail- piece is only an eſerol or 
ſe. Iaxrantito. the officer, (viz. the ſigner of the writs in K. 
_ aud; filazer-in-C.B.) to enter the ſurrender on reco 
here the: entry on bail-piece, therefore, was pot aa 
I TT 8 and no ſurrender on record, the court held the 
Sect, ſurrender ineffectual, aud ordered the reddidi ſe to be 
| truck out. Bar. 70. 
How to get ex · The bail- piece was loſt, on which the bail moved that 
pic at. bail- a new bail-piece might be filed, in order that he might 
2 ſurrender the — xo (who had been actually in cuſtody 
Hf the bail for fa ſome days,) which he could not do for 
weant of a bail- piece; and though the plaintiff refuſed to 
cConſent, yet the court gave leave to put in bail de novo, 
on hearing the whole matter; which was done, and then 
- the bail ſurrendered. Bar. 108. 
Of the commit- Although the bail be diſcharged by the entry of the 
e reddidit ſe in the judge s books, and the exoneretur on the 
bail-piece, yet the marſhal is not duly charged with the 
cuſtody of the defendant until the entry of the committ;- 
tur and ſurrender be made in the marſhals books. So 
that until that be done, he will not be liable to an action 
ſhould defendant eſcape. Watſon v. Sutton, alk. 273 


een eee * een . 


. Vader 


(C) See. VI.]. IN BATL ABLE ACTIONS. 
Of the Surrender in Diſcharge of Bail. = 
Under every commitment ſhould be entered the ſtate 
rule of court. Eaſt. 8 Geo. 3. f 


9) of Circuraſtances which ere the Bail 


without any Render. 


. are certain circumſtances which entice of ths bai 


to a diſcharge, and which are proper grounds, ten 
by affidavit, for moving the court for leave to enter an 
exoneretur ; or in vacation a judge will order it. As if. 
defendant is a bankrupt and 1 obtained his certiſigate. 
Bar. 104. Cow. 824. 1 D. & E. 624. Or if pending the 
ſuit he is made a peer; Trinder v. Shirley, Do. 45.3 or 
becomes a member of the Houſe of Commons; nn 


v. Flood, H. 26 Geo. 3. Tid. 152. 


The reaſon is, that the bail only engaged for the prin- 


eipal in the then ſituation of the parties, but by the 


change of circumſtances, it is now. become impoſhble 
for them to renger him. 

On the ſame principle ſince the paſling of the alien 
act 33 G. 3. c. 4. where government have ſent defend- 
ants out of the kingdom-as being foreigners under that 


act, bail have often applied for an exoneretur to be en- 


tered, which has been always granted; except they have 


effects in their hands belonging to the defendant, out of 


which they could repay themſelves ſhould the plaintiff 
recover; or where the attorney had indemnified the bail 
and he had got a draft from the defendant on a banker 
in town ſufficient to ſecure him. In theſe caſes of aliens, 
therefore, an affidavit is expected, that the bail are not ſo 
indemnified. Merrick v. 12 6 D. & E. 51. Coles 
v. Dehayne, ib. 5 2. 

In the laſt wig the amide was tried, nt a verdict for 
plaintiff; after which the court was moved for leave to 
enter an exoneretur, on the bail paying 10001., the amount 
of the draft left for their indemnity, and no other effects 
being in their hands out of which they could pay the 


coſts ; but the court held, that as the bail had choſen to 


defend the action with a view of taking the chance of a 
verdict in their favour, they ought to pay the plaintiff's 
coſts out of their own pocket, 6 D. & E. 246. 

80 a phyſical impoſſibility to fender, as dangerous 
neſs or the like, have been held good grounds for an 


7 | EXONEerelur 


Reaſon thereof. 


of the cauſe "at the time of the *. 1 4 8 to "ay 


— 
{ * — 
4 I 
85 x - 


If defendant is 
a bankrupt, or 
made a peer, of 


How in caſes 
of aliens ſent 
abroad. 


Bail try uk 
actions at their 
own riſk. | 


Other grounds 
for exoneretur; 
2 
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techie vs- 


rying from 
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or TAT PROCESS: con. ro. 0) 


Of: the Surrender in Di iſcharge of Bail. 


 exoneretur ; and where a defendant was ſent ed by 

. in the king's ſervice, and there unavoidably 
etained, ſo that he could- not be rendered, it was held 

ſufficient. - 

If plaintiff declare for a different cauſe of action than 

what is mentioned in proceſs, or in a different coun 

Yr the proceedings | be "7 © py Se bail wil 
diſcharged. ü 


n HAVE HITHERTO SUPPOSED THAT Tas DEFEND- 
ANT, AGREABLE TO THR CONDITION -OF THE BAU- 
BOND, APPEARS AT THE RETURN OF THE WRIT, BY 
PUTTING IN SPECIAL BAIL, CALLED BAIL TO THE Ac- 
TION, OR BAIL ABOVE, AND HAVE SHEWN HOW TO Ex- 


) CEPT AGAINST, JUSTIFY, ADD TO, OPPOSE, AND PER- 


FECT SUCH BAIL, | AND ALSO HOW To SURRENDER DE- 


FENDANT IN DISCHARGE OF THE BAJL; BUT IN cas EC 
THE DEFENDANT - SHOULD FAIL IN THIS HIS APPEAR» 

ANCE, AND NEGLECT To PUT IN BAIL, OR T0 JUSTIFY 
THEM IF EXCEPTED TO, IN DUE TIME 3 PLAINTIFF HAs 
Two REMEDIES AT HIS ELECTION 3 THE ONE, BY GET- 
TING THE BAIL-BOND ASSIGNED TO HIM, AND PR0- 
SECUTING THE SURETIES MENTIONED THEREIN; THE 
OTHER, BY ,PROCEEDING AGAINST THE SHERIFF, TO 


_ COMPEL HIM EITHER TO PUT IN- GOOD BAIL, ON HIM- 


Remedy at com- 
mon law if de- 
ſendant did not 


appear. 


SEL TO SATISFY PLAIxrirr' 8 8 


; SECTION vn. 


Of the 2 of the Bail- bond, and the Pro- 
8 ceedings thereon. 


At common law, the only regular mode of . 
which a plaintiff had, when the defendant neglected to 
put in or to perfect bail above, was to proceed againſt the 
ſheriff, and cauſe him to be amerced. 

The ſheriff might indeed have given up the bail-bond, 


and ſuffered plaintiff to proſecute the bail z but this was 


merely optional on his part; and even if he did ſo, the 
action could only have been brought in the name of the 
ſheriff, who he +. 5 at any time have releaſed it, and ha- 
raſſed the plaintiff by compelling. him to reſort to a court 
of equity, To remely this inconvenience, the ſtatute 
of 15 & kg Ann. c. 16. was _ for the EY * 


x 
; 1 


Sec. VII.] IN BAIL ABLE ACT IONS. 


Of the Aſignment of the Bail:bond. 


of amending the law, and by the 20th ſect. thereof, 
dc the ſheriff is bound, at the requeſt and coſt of the 


laintiff, or his attorney, to %, him the bail-bgnd 
25 indorſing the ſame, and atteſting it under his hand 


ee action is brought thereon; and if the ſecurity be for- 
« feited, the plaintiff, after aſſignment, may bring an 
ec action ' thereupon in his own name, and the court may, 


c by rule, give /uch relief to the plaintiff and defendant in 
t the original action, and to the bail upon the ſecurity, as 


« is agreeable to juſtice and reaſon ; and ſuch rule of 
cc court ſhall have the nature and effect of a defeazance 
« to ſuch bail- bond.“ 


bond, and the proceedings thereon, are authoriſed and 
regulated, preſents three things to our conſideration: 
namely, the aſſignment of the bond; the action thereon z 


and the equitable interference of the court in 1 giving re- 
lief therein. | 
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. and ſeal in the preſence of two or more credible wit- bond. 
cc neſſes, without ſtamp, provided it be ſtamped before 


The, above ſtatute, by which the aſſignment of the bail- _ 


(4) Of the Manner, Time, &c. of aging ef 


.the Bail-bond. 


(B) Of rhe Action thereon. - 
(O). oh ſtaying and ſetting aſide the Proceedings 


5 (4) The Time, Ader, &c. of ee the 


Bail-bond. 
It bail above be not duly put in, or if put in, and 


| excepted to, they do not juſtify in the time limited by 


the rules of the court, and the plaintiff would obtain the 
bail-bond from the ſheriff, his attorney ſhould _—_ in 
the following manner : 


Ii in Middleſex, to the jr -/periff at his PR Fr Tobe s court, 
8 urfitor-/treet ; or if in London, to the ſecondary of the compter 


a 


How to procure 
aſſignment, 


e the bail-bond wwas taken; or if in the country, to the under- 


if, ; either of æubom is bound to indorſe an aſſignment thereon, and 


dali wer it to the plaintiff or bis attorney, £ applied to. 1 London 


=O y Middleſex pay 5.3 in the country Os. 


The manner in which the aſſignment is to be made, is 


1 by the ſtatute: The Heriſf, or other 2 2 


Of ma 
of making af- 
ſignment. 


* 


Of the effects of 
ſuch aſſignment, 
and the caution 
neceſſary in tak- 
ing it. 


or TEE PROCESS. ten. 
of the Alignment of the Bail. bond, 


44 the requeſt and coſts of the plaintiff in ſuch ion or 
t * ſuit, or his lawful attorney, ſhall aſſign to the plaintiff 


in ſuch action, the bail-bond or other ſecurity taken 


from ſuch bail, by indorfing the ſame, and atteſting it 


et under his hand and ſeal, in the preſence of tao or more cre- 
e dible witneſſes, which may be done without any ſtamp, 
3 ovided the affignment ſo indorſed be ey ſtampt, 
fore any action is brought. 
The ftatute is compulſory upon the ſheriff to aſſign 
the baikbond at the requeſt of the party; but if he re- 


| fuſes, no attachment will lie againſt him as it is not a 
. . contempt of the court, but he is liable to an action on 
the caſe; ſuch an action was A * in Stamper v. Mil. | 
 bourne, 7 D. & E. 122. : 


The ſtatute does not mention any particular, time in 
which 1 is to be aſſigned, It is neceſſary therefore to 
ſtay until the bail-bond be forfeited, before ſuch aſſign- 
ment is made; although no action can be brought there- 


on till it be forfeited. 


It is adviſable, however, for the plaintiff not to take 
an aſſignment of the bond, unleſs he is well convinced 
of the reſponſibility of the ſureties mentioned therein. 
For it is at his election either to have the bond aſſigned, 
or to proceed againſt the ſheriff; but when he has made 


| ſuch election, by taking an aſſignment, he diſcharges the 


ſheriff, and cannot afterwards reſort to him; for the 
court will not, in ſuch caſe, grant him a rule upon the 


ſheriff to return the writ. Lord Brooke v. Stone, 1 Wi. 
223. Sal. 99. 


Beſides which (in B. R.) if the bail below ſhould be- 


come bail above, he cannot, after raking ſuch aſſignment, 


except to them. Sal. 97. 
The taking of the aſſignment of the bail-bond is a 
mere voluntary act of the plaintiff; for though the ſheriff 


\ ſhould tender it to him, he cannot be 8 to ac- 


cept of it. Rex v. Dawes, Ld. Ray. 722 
Either the high-ſheriff, or the under-ſheriff in the name 
of the ſheriff, muſt aſſign the bail-bond, or it will be bad. 


Even an under- ſheriffs clerk cannot aſlign j ar Kitſon v. 
Fagg, Str. 60 


There is no neceſſity for the bail- bond to be aſſigned 
by the ſheriff in his own county; it may be aſſigned any 


where. Grin v. 2 Str. 727. "i 23 8 145 5 
| Fort. wo Re 


In 


\ 


| dau BA SHABLE ACTIONS. „ 


, Proctodings theres. 5 i 
or In the icafe, bf Sparrow and in che evurt of When plaintiff | 
7 Common Pleas; Blac. 876. it was W that here — 
"ru the plaiiitiff has mot declared before the effoin day 6f me C. 5. 
it third term incluſive, after the return of his writ, he has | 
1. deſetted- his cauſe, and is out of court, and cannot after e 
p. wards g take àn aſſignment of the bailbond; becauſe, ©. 
pt, | 'by the bund conſtruction of che ſtatute 3 Anh: the fut ow 
ky, mult be"depending when the bait-bond*is aſſigned, ; and 
gn it Was plaintiff's, own; Fault i m not declaring de. bene eſſe. T. 
5 : But i in B. R. the practice is . and although but not in B. K. 
oy - phjatiff, dogs. not declare within two terms after —— 3 
61 turn of the writ, (che time allowed by that court;) ye 
7 he may aſter warde take an aſſignment of che — 
pe andi the reaſon is, becauſe plaintiff is not obliged to declare p 
15 8 „and if he does not, and defendant neglects 
5 oa n + 2 15 all, N * cannot 
. declare in chief unti ant appeared by putting 
3 in bail. 4 The "defendant, therefore, being in fault, ought 
not to take. advantage. of Wis Wrong... On v. Car 
ke penter, Str. 1262. wy 0s. 
2 Where the ö is udien of S negiatt in not put - What hall not 
KO ting in bail. in time, whereby the bail -· bond becomes for- ai waiver of 
ed, | ſeited, the plaintiff may except to bail put in, in ordern 
3% to "I Ker nM on the bail-bond, aud it will not t be | 
the > 
the | 0 ot the Aion on the Bail- bend. „ 
il. 1 a This action is 
The next thing which the above-mentioned ſtatute of ns d 
be⸗ 42 authoriſes i is, the action on the Bail. bond, to be brought tar ol Ann. 
nt, by the plaintiff in his own name, as aſſignee of the ſheriff, * e 
| which remedy did not exiſt at common la w-. | | 
a If the Bail⸗bond, or al ignment, or other ſecurity 
riff rk; for Pall, be forfeited,” the plaintiff in ſuch action, 
a- after ſuch aſſignment made, "tay | ky an action and Tuit 
thereupon 3 in his own name.” |. 7 
me It is to be 6bferved; however, that befort the thin ging = How to proceed | 
ad. of ſuch action, the ſtatute directs, that the eg ſo . 
. indorſed, a8 before directed, ſhall be duly Pamped.. „ 
| This -Samb ia dandle amp, which is uſt over 
ied the. top 4 2 *. A the tne —— 
5 in red int, enn nous Ed a e per was 
: OR n d els zee a e 
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21017 OF THE PROCESS: (Ob, V. (83) 


— of the' Bailebond, 


Te affignment thus completed, ſur out proceſs in the w/ual 
da; Serve the Furry ew copy. thereof, ani T ure 4 
boy Fu. and ground a in commer ens, wt fl 
* een n C . Wn 
= the arr avere in London | No bail-hond token.in London 
» the bail-bond can. or  Middleex by wirtue of any 
= a de ſour ＋ q returnable on ah, fir 
return F any term, 
e in fut br after the LR de go 7 
27 e were in any in full term; and that no bail. 
 . other e h or county, net till a band taken in any other city or 
days exclufive after the” return by virus of fuch proctſi, 
1 of theeurit. M. 8 Ann.” 'be put is ſuit until after 
r full term. And 
| 12 taken in Lonam or 
iddle/ex, no eftion can be. virtue 0, 
brought on bail. "_ till the ceſs returnable on . 
ele vent; / 4 country cane, any other ſubſe quent return, 
nor till the fifteenth; for the ſhall be put in ſuit until aft 
fourth or eighth day maſt cum. the end of four days excluſive 
pletely expire ; if Sunday be 'the of the return day; and no bail. 
laſt, it is not reckoned, in either bond talen in any other tity or 
 court,"2 Str. 914. 16.782 county by virew"of fuck f. 
"REY in ſuit until : after. -the of 
AK ea 22. day. ny as _ 
Jaa, pain 
„ 22 1 Ef Fa ou 
Z | | et a nano * K. Trin. 
' | 30 7. 3. i 2 Ws j 


av Made, a bail-boud muſt be brought in th ur 


luch action muſt tuberr the bail was given. Walton v. Bent, 
3 3 Wil. 348. 2 Blac. Rep. 838. Morris * 10 

So it the bail. Bc: dee Mere Re. 

| Lee in an action brought there, and an aſſignment 

ereof is made by the ſheriff, the action on the bail- bond 
N brought 1 in that court. _ Chyferten v. Aida 0, 

Bur. 642. 

Ihe action muſt bs brought | in the ſame court, even 
though the bail be an attorney of another court. For, 
per cur, by entering into a bail-bond the defendant has 

| Ego his nn whether ſued Jointly or ſeverally. 


0 Meir the proceſi on which the ball bond was 
ELIE che Common Pleas, the action 
on he bail-bond muſh” ogy there, and not ot 


2 


- 
2 


47 


tend to actions brought by the eri himſelf on ſuch 


finitum ; but you muſt proceed therein by 


16 facto void, and conſequently the plaintiff has no 
rg of action. Saxby v. Kirkus, Say. . 


ohe vn IN III ABIE A0 rl SS. wg 


e the Proceedings be, 


King's Bench.” Bur, 1923. and vice verſa, Blac, Rep. 
898-91 tes 

11 brou ene will de ſtayed; tho 3 
after — The — the be aol, though The reaſon 
founded on the conſtruction of the 4 Ann. — Be-. 001. 
cauſe the court wherein ſuch action is brought, is em- 
powered to give a general relief to the Hint and de · 
N in the original action, upon equitable terms, which 
no court can — perly do, as they cannot judge of the 
merits, except that in which the original action is brought, 
and before which the action on the bail- bond is depend- 
in Blac. 839. 3 Wil. 348. | 

But this rule 3 holds where the action is brought rap eg 
by the - plaintiff as de of the ſheriff, and which is *. 
grounded on the 4 Ann. c. 6. f. 20.3 for it does not ex- | 


bond, as ſuch actions may be brought n a different court bog 

than that where the original action was. 1 H. Blac. 631. 1 
But the venue in an action upon the bail - bond by plain- in what b 

tiff, as _—_—_ of the ſheriff, may be laid in any county, the venue may 

ſince the aſſignment may be made any where by the ſhe- de laid. 

riff. Greg/on v. Heather, Str. 727. Ld. Ray. 1455. 

In an action on a bail-bond, the defendants are not to it is not a | batl- 

be held to ſpecial bail, for that might occaſion bail ad in- able action. 

rvice of pro 
ich ſee ante, 


chap as in other actions not bailable; for 
apt 7. 1 
r in which the bail-bond was afſigned, ought Of the declara- 
to be ſet out in the declaration, to ſhew that it was done tion in ſuch ace 
purſuant to the ſtatute; but, although not accurately | 
ſtated, the omiſſion will be aided by judgment by default. 55 6 
Maui, v. Mor. 2 Ld. Ray. 1564. . 
Bail-bond may be ſued by the executors of the aſſignee, Executors of af- 
Nett v. Stevens, p. Reg. 68. FE 
In an action on a bail bond the amen ! is not traverſuble; Arreſt not tra- 
therefore none need be ſhewn; otherwiſe it would be a verſable. 
way to avoid all bail-bonds civilly taken, without expoſing. 
the party by an arreſt.” ' Watkins v. Parry, Str. 444+ Ha- 
4% v. Fitzgerald, Str. 643. 
But the iſſuing of the progs is traverſable; ſo that Bur the ;Muing 
laintiff may plead, that no ſuch bill of Middleſex, &c. of theproceſs is. 
iſſued ; - becauſe, if no ſuch writ iſſued, the bail-bond is 


* 


How far me- . 


riff's bail are 


liable by the 


dail- bond 


| un þ1 77 


which. gives - 4 | 
8 
able e ion. 


court an 


riſed by 4 & 53 


n 


les e of the court to give zelief to the parties. Of 


+ 
4 


Wie 7 
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bond z and this in both courts. 
Orton v. Vincent, Cow. 71. Mitchell v. "Gidbene, 1H, Mane 
e _ 1 Sec. 8 and 8 N hy 125 nm 


01 or THE PROOESS dev. (8 | 


of the Afſignmetit- -of the Bail. bond. 


There is à diſtinction between che extent of the Iiabi- 
lty of bail below and bail above, in an action againſt. the 


Jormer upon the d ond, and againſt the latrer om their 


eee In the latter caſe the bail 3 _ 
E 8 . dee e e b 
Doug: 330. x: $46 „ 06 ONE 8, 

ut in the former theyinte-reſpontthle for: the bly of 

e dür ond pf, if they do not exceed the penalty of the 

and 'Weſft ited i in 


ff Ra ing pg King: alide Proceedings 


* "Ys * ah EF that the ſtature . 5 FR 


authori es three things; aſt, The aſſignment of the bail- 
bond; 2d, The action thereon; and 3d, The equitable 


e two © have already treated, it only maine t to 


2 make a few « blervations upon the laſt. 


This equitable juriſdiction is given by the Ratute/in 
the following words : * And the court where the action 
„is brought way, by rule or rules of the ſame court, 
« give. dach lief to the plaingiff and defendant in the 
&« original action, and to the bail upon the ſaid bond, or 


e other ſecurity taken from ſych bail, as is agreeable to 


« juſtice or reaſon; and that ſuch rule or rules of the 


N 1 ſaid court ſhall ab the nature and effect of a defea- 


The nature of 


r relief afford- 
is to ſtay the 
proceedings, or 


to ſet them 


$$: 


&« 2ance to, ſuch bail-bond or other ſecurity for bail.“ 

The nature of this relief depends upon the circum- 
ſtances of the caſe. If the aſſignment of the bail - bond 
has been regularly made, the relief 2 by the court 
is to fay the proceedings; but if the aſſignment of the 
bond has been irregu/ar, the relief — is arp on" mn 


proceedings. 1 
bs We ſhall therefore briefly 3 Font wins 


: 185 1) 1 what Caſes, and upon what 7. erms, e os 
ns thy Pail n will be ſtayed. 


(c. a) In what Caſes the Proceedings avill be ſet aßde. 


Ki . 3) I what Manner he egen. to aps wa 


* * 


K 
. 
# os 


(o. + ts 


Ws. Ann. in caſe the defendant does not appear (chat wee progard 


| | or po may have procured an aſſignment of che bail- 


f tb bail“ 
be ſtayed in all caſes ib f. run be put in as go © 


The inconveniences e to o the plaintiff from the 


0 — 


bond are te be ſtayed.” © 
55 bail in the" original ation, retriue i Aedlurntion, pl 


g 1 
W * 


ten vn W AIIA BIE ACTIONS. 4 


"the Proceedings therein. \O | 


(9 In n aht Terme, 1 ere 

will be fta. | 8 | 
That che plalgtiff may not be delayed or defeatell in | The intent of | 
the proferution of his ſuit, the additional remedy of pro- the acute, ant 


he principl 
ceeding on the bail-bond is given him by the ſtatute 2 the © 


(C. 1) 


is to fay, put in and perfect ball above) in due time; — 


for if He docs, the condition” of the bail bond to c e. . " 3 
Ae is then fulfilled; and” che bail e are fs fol e 
diſc '2 # MITE 91 (7 It | 

oj jet Gerte is, to enforee the defend- 
—_ appearance, 


But although the defendant may Havd e toap- 
ear within the time allowed,” and by reaſon thereof the 


nd and regularly brought his action thereony yet if the i 
defendant ſhould be'afterwatds willing to pur in and Perfect hood ticd 
bail in order” to proceed' in the original action, and ro. 
try the merits, and if the plaintiff ve. in no reſpect pre- N 
judicetl thereby, it would furely be contrary both to rea- | 
ng juſtice were the defendant" to mann from 
0 M9 een #953; 

18 n therefore, upon he peed t aa oftive 

to all parties, that the ſtatute authoriſed thijequitable-in- . 

ED of the courts of which we are now treating; 

enumerate the particular caſes in Weh chis Wiek N hs 

mig ranted, would be cxidfeſs, DION HOG EF IO wen lottery e, 

= Af taken as à general rule, chat proceedin on Ry «ale 
Sond (notwit anding” they may be bog —— * * 


a condition us he would uv bern been in Providel' 15. defendant 
bu Bern guilty of no Taches.” 

defendant's negligence in not perfecting bail are, the delay 
occifioned thereby: in the original action, and the 49e 
attending the aſligniierit of the bail-bond ine the or 
Neben e eine 

medy theſe OCR NON nn wth are im- and upon ad 
poſed upon the defendant, to which he muſt accede, as terms. - 
the on Yori upon which the: Proveeditige ent the di „ald 161 War 


r 5 fur Ri; 
| -25 1424 54191 


ch terms u fully are, at tlie defendant ſhall 5 ; ban 


ably, take 89 notice trial, and 72 ** coſts to be dt 
_ N 3 cas 


US oF THE PROCESS | len . (ci ; 


8 Of the Aﬀfenment of the Ball- bond, 


* the e inourved RG _ affigned end by 
5 the proceedings thereon. + 
2 04634 267 158 nl na mn is reimburſed his expences, and gets 
dto trial in the original sction in As ſhort a . he 
btherwiſe would have done. 
beer But it ſometimes happens that the defendant i is guil 
g ty 
. 5 of a double neglect; firſt, in not putting in and perfeQ- 
bs to ing bail in time, and thereby ſuffering the bail- bond to be 
— going 
| trial, proceeded upon; and then in not applying with all due 
8 Ailigence to gat the proceedings on the baijl-bond ſtayed. 
So that by reaſon of this delay, the plaintiff may have 
actually 4% o term, or have been hindered from going. to 
trial ſo early as he might have. done, and therefore can- 
not now be put in a condition + altogether ſo good as he 
would have been, in, provided. the defendant W been 
guilty of no laches; „ 
Still, howeyer, the court will. pic hate; equitable 
_—_— juriſdiction. in granting relief to the defendant; but in 
„„ order to do the plaintiff as ample juſtice as poſſible, and 
8 to make him a kind of compenſation for the loſs of time, 
and the conſequent delay in the original ſuit, they add, 
| in ſuch caſes, a further condition to the terms 2hove- 
mentioned, namely, that the bail. bund ſbali fland as. a ſecu- 
ri r Van debt and 27 if be recovers in the oreginal 
In c B. judg. In the court of Common Pleas indeed the plainti® has 
ment is granted Tidy wen on the' bail-bond to ſtand as a ſecurity, and ex- 
ö 92 n On! ecution only 1 is ſtayed thereon; * Bar. 8 5. But the court 
0 ö = of King's Bench does not go the length of giving the 
1 ee -plaintiff judgment, but only of permitting the bail-bond 
o itſelf to ſtand as the ſecurity, and for proceedings 
thereon to be ſtayed. 99 170, This ſaves the aner 
ol the judgment. 
a Im either caſe, the advantage to the plaintiff i is as, 
| as he thereby gains a double ſecurity ;- and this is always 
given him when, by defendant's negligence, a term, or 
the opportunity of trial, is loſt, and the plaintiff cannot 
be put in as good a condition . if he had not en 


= 35 | 
5 # ; 


„„ eee Males: 
| How far Os 1 uſed. forinerly. to be held, bart it was n e on 
ne be the plaintiff to quicken the defondans, and to do every 


ns thing in his power to forward the proceedings, otherwiſe 
| bu The eee nor be eh. to e AS: his ſe- 


23S N 1 * W & 2 4 

* 5 . : » . * 3,4 j 

7 . 1 Ld , , 

. \ | . us 
* 
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n oY BAILABLE APIs ms. . 


and the: Proceedings thereon... & 


Thus it has been refuſed, becauſe the plainti® had not 
declared de bene c which he mi 3 


therefore hi 'n0t uſed his uemoſt diligene. bet 
* Alderton, P. R. 71 

But it has been my eee that plaintiff; is not. He is not bound ; 
bound to declare de bene aſe, and: therefore his not doing 2. 9 575 | 
. ſo-ſhall not be im to him as a laches to depriv bim eee 
of the benefit of the bail-bond 48 3 ſecurity. 0 8 aw au 


v. Carpenter; Str. 1262. 80 held by court after epnſuli· 211 1440 605 
ing the Maſter. Mic. T. 1704. 2.283815 73.86 46% aad's Fo 
ih; however, the delay — complains of, has bern But he ought % 
Ps owing to his own neg] the court will = — | 
permit him to take advantage 2 he does not git 
2 Cake bail-bond- in ſuit! — 2s he might have 2 | 
defendant, when it is put in ſuit, immediately applies | 
to ſtay the proceedings, the court will ſtay them | | 
the uſual terms, and payment of coſts, without granting 
the bail · bond as 2 ſecurity, becauſe the delay was occa- -. 
ſioned by reef o.] n deſault.  Hitehinfon v Hard. . 
e, Bar. 10 OT hee 
When the ig e ſtayed, and the bail- 3 
bond ſtands as/a — if the plaintiff ſucceeds in the —.— Pare TRY 
original ſuit, and | afterwards renews. the action on the curity in B. K. 
bail- bond, the bail cannot plead that n com- 
bpieruit ad diem; but the court will e on motion 
8 enter up udgment againſt them immediately. Otavay 
ar. 85. Nor can the bail diſcharge . 
ſelves by > ſurrender.” [; >. 
But in C. B. the ju . il obſerved) is al- In C. B. 
lowed in the firſt — ſo that plaintiff has after- 
wards nothing to do but ſue out execution. 


, | 38 Courts lin 
The inclination of the courts is to extend this equita w-extend this * 


| relief of ſtaying the proceedings, to every poſſible caſe reif | 
where juſtice ſeems to call for it; inſomuch, that even K 


after a verdict on the bail wade, proceedings have been ou 2 Wr E 
3 Ando. ings have deen 
In C. B. deforidane' being arreſted in an action by an ſtayed. 8 
— for fees, entered into a bail-bond with ſureties, 
which, for want of bail, was aſſigned, and actions brought 
thereon, wherein plaintiff declared; defendant pleaded _ 
non eft- factum, and after. verdict defendant moved for 
leave to file bail in the original action on payment of 


coſts, and conſenting that plaintiff might have judgment 


on the NAG: to ſtand as a ſecurit for what laintiff 
| Y Pl ſhould 


N-4 


< 


beer 3007 344 Nana 


A See where: the de fendant in the orig 
- the merits. letiituce try the, eee er are the tenms upbn 


T 
ſtayed. 


— — ke kts, 
- 1n:hi&.owmn- ſeparate: capacity; employ tiff as his 
attorney, and that he had a good defenedunihereupori: 
the ole. was. made Aſada, . Birch, one, d. Grauen, 
Mig ig 2502. biens ob oui nad acd ii uli 
Th The" wall ith Nay above, therefore * r — 
es are, W proceedings- Sayetl3»namel / 
tne) add aided 5 


* 


- which he is permitted ſo d l. . ie 3 ne 


| Se 266697 OBdtethete are other graunde upon which the-coutts 


mg pro+4 with ſlay the proceedings (WOT WG aid. oi hin Wr 
ce Such as the death3ofreither;the 88 or defendant; 
ſi ns pre- 
wis tothe time when judgment could haue heen ab. 
eh an the e put in and perfected bail in 
n 1111 1 143} is 1 A110 
4 "NG FA yds with relpott.ed. the-deatls of the-defentlant: 
e judgment 
_ _ aga ainſt the original 3 in — he had been g 
in e * no negligence, the bail below are liablecfor:the- whole 
debt and coſts, to the extent of the penalty of the bail- 

bop, and not merel _ ſum ſworn to. But where the 
phaiglif could not have had judgment in the. original 
action, the — m — ſtayed —— of 
coſts only. Orton and othert v. Vincent, Cowuy 1 7% 07 

And with reſpect to the death of the p/atvts che rale- 
is, that if the plaintiff in the original action dies before 

judgment could have been rerovered therein, prdecedings 

ſhall be ſtayed. Willoughby v. Rhodes, Bar. Jb. f not 
till after judgment might have been obtained, his execu- 

tor may proceed on the bail · bond, and the bail are liable 
* the debt and coſts. Nuthins, nee v. ghd 
WET: Ar. 96. 8 * 


The reaſon Which tules are bound ade dies equitrhl 4 
85 e ee mentioned, and by which the courts are governed 


in ſtaying the proceedings; namely, that the plaintiff 

ſuall be put in as good a condition as he — 

| | in had the defendant been guilty of no lache. 

To what extent Upon the ſame principle, where the capias in the ori 
ix is carried. gi action was returnable firſt return of Hilary, and 
fendant had obtained time by ſeveral orders to perfect 

bail till the laſt day of that term, taking notice of trial for 

dhe 8 after, but bail not _ FIRE! tlic bond 


1 Was 


_ tered 


aii there 
before judgment obtained om the bail bond, the pro- 


(ei ige 


nenn Proceedings theyeon. Wy 
v | in ſuit, and ddefendant in the original 
abtion: died — whereupon:the bail applied to 
ſtay proceediigs upon payment of coſts, the defendant 
having died before judgment could have been — 
axninſt him. mlb; miſ was granted. But upon the „ 
caule, the rule wad»8itchargody the court yingipl - wut T vying 3 
hach been delaged: for if-defendantihad-periefted bail inn: 
time plaintiſf might have tried his action at che fitting yr di 
after and by ſtatote 7 Car. 2. might have en- _ 


is lj ti therein» after een eee 
Morley v. Curn, Bar. 1 2. DD h 

But if the plaintiff, from his on default, — An exception 
take an aſſignment of the bail· bond, and proceed thereon, bereto. 
oocaſions a delay and: the defendant dies 


ceedings 01207 a9 3s. Ap err eee er, of. colts : 
only. + nn 1 5353 * it * 22700 1:47 EMY 41:3 Bike 1 


he erigiual action was in Michatlmas term: er If olainti wu 


want of bail above, the bail- bond was aſſigned in Fe- bern gvilty of 
' bracky/iafter which'ticfendant:dieds and ball moved ech bal benfa 


ſtay proceedings; plaintiff not having got judgment on ſuit. 
the hond. On hearing counſel, the bourt ordered pro- 
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F 


ceedings to be ſtayed on payment of coſts, being. of „„ ith 
nion/ that the matter was never carried further, than the a od baja 
bail- bond ſtanding as a ſecurity for what ſhould: 3 
verod on the original trial q and if that had been the caſe /, 
and defendant hat died before the trial, the ſuit would * 


have been at an end. The plaintiff might haue ptoceeded 

more ſpeedily; and if inconvenience h to him, it 

is his own laches. Haus v. ae, a: 1e rr ee . 

v. Fall, ib. 2. { 4 n nene d hank 
Again, if thedefondeat)in Gerig es wines The 


bail bond be put in ſuit againſt the; bail, progcedimgy: with cate, - 
be ſtayed. Sanders v. Spinaks, Bar. 105. Lu v | 
But if the defendant in the original action did not- Gb. ſometimes a 


tain his certificate until after the bringing of the action — 


upon the bail bond: (though ſuch certificate was founded 
upon an act of bankruptcy prior to the bringing A 


action upon the bail-bond, ) the bail-bond ig nt cherely 


d;ſcharged, although the original debt isi betauſe the ac 


tion upon the baif-bond was for à net and Miner canſe- 


. n v. 1 gehe re W ce 267 
Ky $77.90 541 bis 51504: Gas 


* 


«pdt bor: 


| f defendant,” '. - 
bankrupt; and-obtains his certificate, and after wards the 9 * ſem an, — | 


— 


— EEC EET 
en LC K 2 
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IS 


| 
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2 OF-THE PROCESS fc. (c. i) 


Of ide Affigntent of 'the Bail-bond, 
— ————— 

— Ayn gainſt bail in an action upon the 

if they —— fond,” Woolley o cui, 

—— wn {13905 . enges 89 | 

| the defendant, in the original eee ; 
prove his ceve 4 bankrupt, plaintil®-moy prove his debt under the com- 


Dre com- miſſion, und afterwards, provided the defendant has nt 


miſion, on bell. obtained his certificate, — not put in bail above, 
Pond me proceed upon — —— 
terms have clapfed ſince the writ was > rap ener 0 


| 5 The defendant was, on 18th. Jul 
As r a bill of Middleſex, returnable on — rv next — 


the Morrow of All Souls, and gave bond he became a 
| bankrupt — — er ren — 
M2th — proved his debt: the defendant 
in bail — as he — * four days after — nor 
did the plaintiff proceed by filing a declaration. The de- 
fendant not having obtained his certificate, plaintiff, zoth 

April 1784, took ana of the bond, ſued out and 
 ferved-writ thereon, and} dectared tf May: + Defendant 
laid theſe facts before the court, and moved to ſet aſide 
the proceedings. Upon ſhewing cauſe, it was. alleged, 


Although be has | that the-caſe in 2 Str. 1262. — or on the 


2 part of the defendant it was contended, that the plaintiff 
ed to = — ha delivered a declaration within two terms, he 
as out of court, and therefore ought not to take the 
bond, and that his having proved his debt under the com- 
miſſion, he had waived all proceedings. But the court 
held, that nothing was a performance of the bond but 
tting in bail above, and diſcharged the rule. Carmi- 
chael v. Chandler, Imp. K. B. 174. 


; Another ground Again, if through a mere miſtake of the 8 or 


—.— a+ nis attorney, the bail bond has been put in ſuit, the court 
| he? toy 2 proceedings, i in order that ſuch miſtake may 
rectiſied. 


| wherebail/bend - Defendant moved for ten days time to put in bail; and 
io aigned + that upon putting in good bail, paying coſis, pleading the 


— wr general iſſue, an taking notice of trial within term, pro- 


| lendant. - ceedings on the bail-bond might be ſtayed. On ſhewing 


cauſe, it appeared that plaintiff had ſued out a t/fatum 
attachment of privilege from Middleſex into Yorkſhire, 
and bail was taken as in a country cauſe, and filed with 
the filazer of Yorkſhire, : (inſtead of being filed with the 
| * and in order to give defendant time to 
3 recti 


c ug IN /DALLABLE: AGTIONs. 


and the. Proceedings. thereas, 
e hs, the rule was made abate, Garnett 


13 Bar. 63. HIER un 122 
In another caſe; a was returnable in Michael» - 
mas term; bail was taken before a commiſſioner, notice 
thereof given, and the bail- piece was tranſmitted to de- 
fendant's agent; he incautiouſly filed ĩt with the filazer, 
ho as incautiouſſy received. i it without being allowed by 
a judge; plaintiff laid by till Eaſter term, and then gut 


the hond in ſuit- The court ordered the filazer to ati 


tend a judge for his a/locatur, gave —— leave to ex- 
| cept againſt the bail, and ſtayed proceedings on the bail- 
bond; and it being urged, that lain had loſt a trial, the 
court, ſaid it was through his own. laches. Bar. 103. 
Another reaſon for ſtaying the proceedings is that of | 
'n render having been made of the defend which 
bee ante, Sec. 6. As: ? 
The laſt ground l hall mention for ſta 2 che 
proceedings is, upon payment of the debt and Soo 
Proceedings on the bail-bond will be _ 
payment of the principal, intereſt, and coſts, into court, fte, 
Butler v. Rolle, 3 Salk: 56. ; but not after notice of aig] 
given; unleſs it be paid — ſuch time as not to ale 
plaintiff from going to trial. Ib. 6 Mod. 238. 
In debt on bail-bond, defendant moved to ſtay pro- 
ceedings, having paid his principal's debt and his own 
coſts, all but forty ſhillings, which he had tendered. But 
the court of C. B. on conſidering precedents, held, that 
the coſts of the actions againſt the principal, and the other 
Bail, muſt alſo be paid before e ee could, OP: 
aue v. Carter, e Rep. 816. N | 
1 


0 15 In what Coke beate. at "ok Boil bond will be ſet 
Aide. oh 


It has "I before obſerved, that if the aſſignment of 
Fe bail-bond, and the proceedings thereon, ””_ been 
regular, the relief granted by the court is, to „fa the 1 

_ ceedings, which is done upon certain terms agreeable 


the circumſtances of the caſe, and always upon payment 


of coſts; becauſe ſuch proceedings could never have bee 


regular unleſs the defendant had been in fault. But if 1 
| ſuch proceedings are irregular, the relief then granted is, 


E afide the proceedings, and the, e to pay the 
e by ſuch, e debe Lt 


* 


/ 


Of ſtaying the 
-,, Proceedings, 


upon the 12 25 peyment 


What coſts 
muſt be paid. 
Ef 


. (C. 2) | 


Wn — 


582 


Upon what 


grounds pro · 


or beſore 8] 


— 


ſet 
irre- 


ceedlin 
afide, 


| If ball bond be 
aſſigned pend- 


ing a rule of 


ri th: 


the VR and 
e 


ment of the 
hail · bond. 


If defendant has 


_ duly :brren- * 
% res: 


Ty What ſurrender _ 
© good. 


2 n 
C. 3) 
proceedings to 


be ſtayed or ſet 
aſide by fum- 


mons or motion. 


Which ſhould 
be done without 
de lay. pes 


In B. R. notice 
muſt be given 
to put in and 


perſect bail. 


the bail. But if it 
' death of the p . they ſhall 70 coſts. | - 470 v. 


derb baberet leur : 


gument of We Ball bond, 
wake grovnilſ}6f -applieations/ thereſore j io ſet adide the 


proceedings, muſt be as various as tlſe irregul them 
es and th be either in the” air, or the re- 
iu, or in he arri or im excepting to the benz or in 


The ailbond' ia * in the Mumem thereof; and 
«hich, in a great meaſure, may be collected from the 
Bifferent Sections in the former part of this work, wider 
Which the reſpectise heads of 366 71x treated of. 
elf a rule be obtained to ſhew' canfe, &c. “ and WH all 
edings in the mean time ſnould not be Rayed,” and 
pending fuch rule an aſſignment of the bail- bond is taken, 
it will de {et aide, üs having been made too ſoon, becauſe 
the proceedings ae totally — pr ht this act of the 
court until ſuch rule is diſcharge — r cond v. Camnond, 
4. & E i E. 16. pH ih HE Aa fl 

If an aſfignment be made of ihe bin bond, b pe 
. ceedings; even to judgment and execution againſt the 
bail, had thereon, where the prineipal died between the 
' arreſt and the return day of the writ, court will ſet Tame 
. afide. Hutebinſon v. Smith, 8 Mod. 240, . 
So if the bail- bond be aſſigned 5 the death of the 
original defendant, the court will ſtay proceedings againſt 
appear, that'plainti knew not of the 


{=p £3. 


IF m. Dig. 492. 374. | 
fend int has ſurrendered: 0 diſcharge of his 
bal before the bringing of the action on the bail: bond, 
it is a ground of application to ſet aſide the proceedings. 

Nor is it any objection, that the ſurrender was made 
after an exception againſt the bail, and without their juſ- 
24 0 TI v. e 3 I 32 . a bY ng 1 9 63 


* e 55 
(C. 3) a: what Mane b 10 eee, 
FEOF IE IVY | +44. de. . * h 1 85 


The manner in \ Which proceedings are Rayea; PR 
alide, is either by a . ſummons before a judge, in vaca ation, 

Ir motion in court, in term time. 
The ſummons ſhould: be taken but, or the colt be 
moved without. delay, ſo ſoon as the action on the bail- 
MF is brought, and the bail are ſerved with proceſs. © 
t muſt be grounded on ar affidavit that bait. are put 
in and * In the firſt r inſtance, therefore, give Bo- 
tice 


ACKESSEE * 5; * 


( VI I 


ever the defendant is guilty of a neglect in not putting 


| : BALLABLE ACTIONS. ow 


„ Tad. the Proceedings thereon, - 4 
iter defendant will-put.in and getfad;beil on- fen © 0 
day; (which ſhould be two days. — of the ber, 
given, ) and plaintiff, if he thinks fit, may except to ſi vnde ui 2 
bail without any prejudice to his action on the bail bone. : YES 


Boughton v. Chaffey, 2 Wil. 6. 


Having juſtified, draw up. rule for allowance of bal $ 


then take ont ſummons, or get rule niſi on an affidavit  - 
of bail, having juſtified, to ſtay. proceedings on pay= 
ment of coſts on bail bond, and in mean time all pro- 


ceedings be ſtayed, againſt them; ſerve ſummons or rule 


niſi, and rule of allowance of balls then move to make 


rule niſi abſolute,” ag get auge dn! Nd, _ wer 

tiff may proceed. 
Let the ſame; or motion be, be ee, beg | 
It was formerly the practice in B. R. chat if, after re- Tn B. R. puain- 


I gular, bail had been put in, plaintiff excepted thereto, it; tiff may now en. 


was held a waiver: of proceedings on the bail-bond 3 ſo! hot if. bail 
that did he f except to them; he might be put off with ing a waiver. | 
bad bail in caſe the proceedings on bail-bond were fet 


aſide; and did he except to them, he himfelf waived the 
proceedings on bail bond; which the court deeming a a 


great hardſhip, made the following rule, that When: 2 
in bail in due tine, by which the bail-bond becomes for- 1255 


feited, the notice (in caſe the party means to put in bail in 
order to ſtay proceedings in the bail- hond) ſhould be, that 


he will put in and perfect bail ſuch a day (analogous tothe 


caſe where the ſheritf is ruled, who, before he can diſ- 
charge himſelf, muſt give notice chat he will put in and 
| amy erfect bail); and in that caſe, the plaintiff may oppoſe the 


il in court without its being a waiver of the Wiens. 70 ga þ 
8 Cop. 769. 18 G. 3. B. N 1h n 
3 the judgeꝰ's order is obtained, or che rule erated What lere gg 


to ſtay proceedings, which is upon terms, ant always 1 


that the defendant ſhall. pay coſts, to be taxed, when order is 
_ maſter, it is incumbent upon the defendant immediately obta obtained, or 
to get an appointment thereon from the Maſter to tax the FR Re 
_ Coſts, and to ſerve a copy upon plaintiff's attorney; and 
| whon the coſts; ate taxed, to pay the ſame; without delay. 


When the court is moved to ſ afide proceedings for Notice of mo- 
irregularity, proper notice thereof ſhould be:given to plain. tion to ſet aſide | 


tiff's attorney; à copy of which notice; together with an P2cc<cings 


affidavit of the ſervice thereof, eee in court _ — 


to ſupport the motion. 25 
- tots * | 8 . x f After 


, 


or rn Ross cen . (o 
Of proceeding againſt the Sheriff, „* 


eeditigs on ball-bond are ſtayed, defend- 
in abatement to the original A ion, but 


* 
* 
** 
— 
0 


in chief. Salk. 519. * 
| ET Y Pe ; $24 6 43 ; 3 1 5 . : 


A \ ** 
* . 
: A 


demand. 94] W 
This mode of redreſs againſt the ſheriff cannot be had 
if plaintiff has once taken an aſſignment of the bail- bond: 
for by that very act he makes Fo election of the remedy 
to which he means to reſort, and thereby diſcharges the 
ſheriff. Whenever, therefore, the defendant fails in put- 
ting in and perfecting bail in due time, and the plaintiff is 
not well ſatisfied with the reſponſibility of the ſureties 
mentioned in the bail-bond, he muſt avoid taking an 
aſſignment thereof, and he will then be entitled to pro- 
ceed againſt the ſheriff, | | n 
The ſheriff has the execution of all writs and proceſs. 
When an action is commenced, the writ upon which the 
defendant is to be arreſted is directed and delivered to 
the ſheriff he either makes the arreſt himſelf, or iſſues 
his warrant to one of his bailiffs to make it. The 
© party being arreſted, enters into the bail-bond, (of which 
much has been already ſaid,) conditioned for his ap- 
- pearance at the return of the writ, which appearance is 
putting in and perſecting bail above. If, therefore, upon 
tze return of the writ, or within the time allowed by the 
practice of the court for that purpoſe, the defendant 
does not ſo appear, the plaintiff has a right to call upon 
the ſheriff, to know in what manner he has executed the 
writ delivered to him at the plaintiff's ſuit; and * is 
3 . 9 . one 


done by obtain 
afreſted the deferidant, can only make his return accord- 
ingly z for otherwiſe an action on the cafe might be 

brought againſt him for a falſe return; he therefore re- 
turns the writ, indorſed cepi corpu ; after which another 


„ . 1 
(C. 3) See, VIII.] IN BAIL/ABLE ACTIONS. 


+ "called ruling the Sheriff. 


ſheriff, having in fact, taken and 


rule is obtained for him to bring in the body, Being un- 


able to comply therewith, as the deſendant is at large on 


the bail-bond, the ſheriff is now compelled either to put in 


and perfect bail above to the action, which is the main ob- 


| jeQ of this proceeding againſt him, and which he is per- 
mitted to do to exonerate himſelf, or he muſt himſelf. 


anſwer the plaintiff's demand ; for if he fails to bring in 
the body, plaintiff, at the expiration of the rule, ma 


obtain an attachment againſt the ſheriff, by which he is. 


then fixed for the payment of the plaintiff's debt and 


| immediately except againſt them 
rule: then, at the ſame office, © 


i 
i 
* 


fame ; s 1 tn Lom- cond 60 
* lala is a ur- e 


coſts. 


| The mode of proceeding againſt-the her i as fol- ? 
lows: 2 | 5 . 


In B. N. 1% c. „ 7 


a rule of court for the ſheriff 0 70. 


191 


* 


Upon the return day of the Upon the firſt day of term, or How to tule the | 


clerk of the rules, /o return the turn, get a r 


- * 
- 
6 * 


rule ; if elſewhere, fix days. | 
— 2 (if in Lows | 


don ) on t deputy » art 
the office in the 2 | 
fireet, where your warrant wwas 
taken out, 1f in Middlgex, at 


the foeriff 's office in Took's 


court, Curſitor-flreet, At the 
time of ſervice ſhew the original 


rule, and put upon the copy the 


officer"'s name who arreſted de- 0 t . 


 fendant ; at the expiration of bn . 
rule, ſearch with the rd Ac 15 2 Brevium, Brick- court, 


vium, at the Treaſury-cham- 7. 
ber, Weſtminſter. s A or * 


turn of urin. If it be returned 


us, and bail be ut in, 
in * {but not beg 3 


ere the ſervice of any other 
ces another rule on th _ 155 
IS | ; ng" 


" writ, take out & rule from the quarto die Y any * 75 _— » return 
om the - . 


4 | * | | : 5 | 
% rf THE \PROCESS-FCL1V. (C33) 
Of proceeding againſt the Sherif, 


3 2 in the' body, which is, a., + Carry this rule: to thi filazer, 
1 | ores 4 EP in Lan- dne will giag you d\'rute: for 
den or iddleſex,. and ,a — Heriſf ia ria in the "Os take 

45 rule eljewbere. . Serve. rop that to: the ſecondary, who, avill 


"on fer iff, of his de; uty, 
fore ; and FO the bail | 


a 


How to move © But ; if Me the Brie. to return _ 
for an attach- wr upon fearching at the 


ment againſt. 
tze ſheriff, 


in, either 6 


Ant, or if - 


777, or defend- 


a 7 an a Ndas vit, flatings, in 
firſt wo e the ſerwice of the 

rule annexed, the ſearch with 

10 euftos brevium, the term the 

writ was returnable, and none 


to be found; and in the ſecond, 


5 Jpg a 7 e to 
0. , : 


%. 
2. — . : 


iy chamber, no "writ be © 
"or if, after the rult to 
ing i th op 10 bail be put 


nat juſt 5. hop move for an at- 
ment (a) againſt the fheri if 


in i 1 body 
G41 11 


TC 1 Bat ST bd 


alen e n- 
K * 


5 111 itt 2 * Wet 
eine $4435 gift Ein Be 
x 933 1 * 2 5 b 
e mn e, 14 11 
70 N : | 
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(a) Zy rule in B. R. Mich. 

2 C. 3. it is ordered, that in 
1 all xwrits ſball be returned 
* ſheriff on the day in which 
the rule far returning the fame 


thereof #be. Haintiff ſhall: be ut 


« the fervice of the rule; and liberty to 7 an eee 
| that php hey has been put in for 1 mare 4 a 

the ſaid defendant, the fame af ct 

having been ſearched for with ani 

the proper officer; and in the l 

third, © that the defendant dis 
s put in bail, but hath not N ä wh 
„ Jame, and the rule for bring= ni. eo: 

| be, in the body is expired. 
Get the rule, in the evening, * * . in the . 


at the clerk of the rules for 


2 the * for attach- . 


| the attachment, carry it to tbe malie aut ſame ,yourſelf,. on 
crown=-office, and one of the 28, Moy — — carry 
clerks there will make out your it to the Irony" * Kai | 
* attachment; pay 138. 4d.; car- 18. e 74. . 
* 1 coroner, ik Sew 04-4 
ewith your Sill of cofts, who | 4. 3 wht 
makes out warrant thereon, and 
ent +, attaches ſheriff. On return of . ; aA 
uch n 4408 " attachment, call on coroner, * 75 i; "A . 8 8 
| . the money 3 se u Eb 
4e refuſe, y> | The 


2 


22 2 
ge 4 ful for that e | 


— 


refuſes get a RES, at the crowſi- 
office for him to return the writ 


? of attachment ;+1f not returned, 
make affidawit thereof, and court 


- will grant an attachment, and 
direct it to be executed by tabs 


 elizors, being tauo perſons named 


- for that purpoſe by. the maſter, | 
"QF Proceedings where Sheriff t 


out of Office. 


inen ſheri F goes out of 1 ; 


he muſt be called upon within 


fix months afterwards to return 


. the wwrit. 
Formerly the proceeding could 
diftringas, as 2 


* 


(naming bim as laſt ſheriff, ). 
ferve it as above. "If he return 
cepi corpus, ſue out a diſtringas, 
| (in order ee hag bring 
in the body, res it to the pre- 


ſent foeriffe, ordering them to diſ- 


| Pi gy ee _ 
Boſe; it is to be heftt at the ſbe 


Yd for ee. ee Karte . 
it on 


Prog, Ke ad page an alias, 


move to increaſe the ifſues ; a 
fide: bar rule will do. Having 


got the rule, ſerve ſheriff wi 


copy, and leave the alias æurit 


of diftringas. f not ſufficient 


' thereof, and proceed 


e. STI) IS e tests ACTIONS, 
called od the Sheriff ſry 


3 4 * 
1 : . þ 
1 7 \ TRIPS # . - 
E V2 4 ' © ; 2 
7 . n 
1 
1 : 
DR f 7 
5 ; 7 
4 


1201 0. B. get af 446 
e 7, as before, far feeriff 


to return tht writ ; if be return 


cepi corpus, get à note of ſame 
' from cuſtos brevium, tale it to 


the. flazer for his rule to bring 
in the bed), then take ſame to /e= 


condary? 4 office, as before, «who ; 


will give you a rule peremptory 
to bring in the body; hr us copy 


ment, juſt as in other caſes, and 
as  above-mentioned,, which it 


© certainly more prefirable than as 
in K. B. by diftritgas. ' Though © 
now, by the: late rule of that. 
court, Fun. 31 G. 3. Aobich : 


Mes, then ſue out a pluries, and ſee oppoſite, the _ of proceed- 
Jo on till having iſſues to fatiofy 469 in B. R. may be mr er- 


eur demand; make affidavit K 


the Several awrits ſued, and 
returns thereon, and molt the 
court according to 10 G. 3. c. 50. 
fe 3- for to order the 1 
from time to time to 


the muy ariſing thereby to * 


applied to i co 995 
2 to be retained t oft, and- defend. os 


ant appear, or other ho 42 
ä ay writ 1 anſwered. 25 | 


ues levied 1 
« fold , and l is 


Ne: as in FOR * 


How if meritrie 
out of office. 


_— 


a 


FF E 
07 . . the / Sharif &c. 


1 ee d late rule in #N. B. The mode of proceed. 
B. R. this proceeding by diſ- in Cu. is the fame as in 
 tringas is rendered unneceſſary. I. R. except where the Ae | 
fince a much quicker remedy, by is Wen out as egy, Ws 5h 
rule of tourt 1s Allosusd; for CV e 
by rule Trin. T. 3 Geo. 3. em OB I Ce 
772 that from anne er 7000 ͤ air. Ns 
day L this ferm, u re any \ 4 DV te A 5 Tl Wat a 
| 2 if, e his going out of. - |, | 
| office, ſhall arreft any defendant, ed 
J 5 1 and cepi corpus ſhall be returned, 5 l e 45 214 
e ſhall and may within the © 
PO Te "wy guy's by law, be / 8 
g in the body, by a 


ral for that purpoſe, notwith= | e 
1g he may be out of office F 


| * ich Tale ſhall be granted. 2 4 e Hf * 
Havinh ev the general ROTOR as to the mode of 
nero * Wn * we wal Row! more Particy- 


(A) Or ruling Sheriff to return | the Writ and. 
# how the Rule is to be ſerved. 
(B) Of ruling. Sheriff to bring i in hs Body, and 
what he muſt do in conſequence thereof, 


(©) Ol moving for an Attachment againſt She- 
"iſ and of the Nature and Operation thereof, 


NE (D)-4n what Caſes. the Attachment. will be ſet 
aſide, or Proceedings ſtayed againſt the Sheriff. 


(E) Of proceeding again, the Coroner to return | 
che Attachment. 


(F) Of proceeding Aga Sheriff, was out Xo | 
Office, to return the Was and 18 in che Body. 


— 
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0 * of 1 Sheriff to return che Writ and how | 
| dhe Rule is to be ſerved. | 


Plaintiff cannot 11 plaintiff accepts an aſſi ument of. ball bond, he e can- 


8 3 — not haye a rule for the ſheriffto return the writ, La. Brooke 


| 

i 

as. EY Ys 1 + Wil. N Sal. 99. 3 Sal 87. \ a . FLY - 5 
| 4.4 18.10 b 4 5 | 
0 5 8 a © ut 


* So” 


hee 


© (A) See. VI IN BAILABLE ACTIONS. 


5 
1 N 
18 N Wo -- 


Of ruling the Sheriff io return the Writ. 


hut that is, provided the bond is wa/id, as the aſſignment if the bail.bond 
thereof then amounts to a return of the writ; but if it n ines 15 | 
de a wid bond, as having been executed after the return be ved. 
of the writ, or otherwiſe, plaintiff may then have a rule 
upon the ſheriff, as if there had been no aſſignment. 


Ld. Brooke v. Stone, 1 Wil. 222 


A ide - bar rule, for the ſheriff to return the writ, PE 
ing been obtained, pending an action where there was a 


demurter to a plea vitiating the bail · bond, court refuſed 


to diſcharge the rule, notwithſtanding the aſſignment of 
| bond to plaintiff, but only enlarged it, till by the event of 


the. ſuit it was proved whether the bond was good or not! 


But where a ſpecial bailiff has been nominated by plain - Sheriff not 


tiff, or his agent, the ſheriff is not bound to return the bound to return 


| "writ, and ſhould the uſual peremptory rule be made 


— 


the ſheriff returns the writ. 


the writ where 
* | N 5 Ys ſpecial bailiff 
againſt the ſheriff, in ſuch caſe, to return the writ, the ls Tek 
court, on motion, will diſcharge it. Hamilton v. Dalziel, 85 


Blac. 9524 De Moranda v. Dunkin, 4 D. & E. 11 


: 


In counties palatine, rule to return the wit muſt not be 
made on the chancellor of the palatinate or the like, but 


upon the ſheriff, The chancellor only iſſues his mandate, 


: . 


A rule, calling on ſheriff to return w 


term time, it is irregular, and an attachment grounded Es 
upon it will be ſet aſide by 50 court, on motion. 11e 
King v. the Sheriff 0 Cormwa 55 1D. & E. 552. ES 


All rules upon ſheriffs ſhould be ſerved on the under- How fuch rule 
ſheriff, though the rules ſhould be as againſ{ the ſheriff; wo be ſerved. 


for on motion for an attachment againſt the ſheriff, for 
not returning a writ upon an affidavit of ſervice. of the Is 


rule on the under-ſheriff, per cur. be it ſo, the attachment 
muſt be againſt the ſheriff, and the ſervice is * on the 


under-ſheriff,, Bar. 30. And where an under-ſheriff ſhut 
himſelf up, and could not be perſonally ſerved with a rule 


to return a capias,.a rule was ordered, that leaving a copy r 
at his houſe ſhould be good ſervice. ' Richardſon v. Bail), 


Bar. 35. 


I a. perſon, in fact, be not the _under-ſheriff, but yet 
acts as fuch, rule ſerved on him will be good, and court 


will afterwards grant an attachment upon. affidavit f 


uch notice. Caſ. of Prac, C. B. 123. P. R. 381. Arne - 


' . 
* - » + * * 
— * 


9 


* | But. 


« 
0 


ſued out in vacation; for if it be, though it is teſted. in be ſued out. 
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"OF THE'PROCESS FChAV. (4) 


e ruling the Sheriff io Feturn the Writ, 
But if a rule be obtained afgainſt'a ſhetif, to return a 


I˖rtit, ſervice on the under-ſheriff's agent in town is not 
. EKules, however; againſt the ſheriffs of London, Mid- 
'- _ dlefex; and Surry, cin ar'exception, and may be ſerved 

on the agents ; becauſe the offices of the agents for the 
„uner- hexiſfa of thoſe counties ate, in truth, conſidered 
2s the offices of the under-ſheriffs themſelves; but if the 
rule were ſerved on the agent any where but at the office, 
mme ſervice would be bad, even in the caſes of London, 


« < 


_ Middleſex, and Sürry. The Ning v. Coler, Do, a. 

5 But this caſe is fomewhat doubted, for by ſtat. 23 H. 6. 

c. 10. ſec. 1. ſheriffs are directed to make yearly à deputy 

in the courts of Chancery, King's Bench, Common Pleas, 

And Exchequer of record, before they return any writ, to 

4, receive all writs and warrants ; and a penalty is impoſed 

upon omitting ſo todo. And by rule, 1654;'ſee: 1. every 

mexiff is directed to haye his deputy in court to receive 

+ And return writs, and thut each deputy-yeatly before Hi- 

hry term have. his name and place of reſidence in Lon- 

gion or Weſtminſter, ſet and continued up in tables in 

* the office of the prothonotary, ſo that there does not 

5 appear any reaſon to diſtinguiſh the offices of the under - 

"+ heriff's' agents of London, Middleſex, and Surry, from 
+» "hols of I counties, and 


in truth the buſineſs of un- 
der- ſheriffs, ns to making out warrants and returning 
wWrits, 4s principally done by their-agents in London. And 

in a caſe of the King v. the Sheriff of Efex, Mich. 34 G. 3. 
X. B. the bourt refuſed to ſet alide an attachment for not 
teturning a writ in en ges of a rule, upon the ground 
of its having been ſerved upon the under-ſheriff's agent; 
but the affidavit whereupon the attachment was obtained, 
not ſtating that at the time of the ſervice the original rule 

_ | was; produced and ſhewn to the under-ſheriff's deputy, 
they ſet the attachment aſide u payment of coſts. 
Notes 10 Rules and Orders in K B. 31899. 
rm of the The form of the rule, in both courts, ſhould be, that 
as” the ſheriff ſhall do the act required, upon notice to his 
)) oO YO ne HED 8 

Of the time al-. N. B. In moſt of the caſes here cited, the rules upon 


* 


rule to return 


© lowed by the the n to be v. day rules; the reaſon is, be- 


cauſe by R. T. 5 & 6 G. 2. ſheriffs were ordered general! 
do return writs, and mw in the body within fx days af- 


* . A 


* 


on | ca\86evilly IN 'BAILABLE WCTIONS. | 
Of: raling the Sherif to return the Writ, 2 


1 t dl ex return thats writs, "and bring in, Ty bo 
wt „ within four days.” The country ſheriff's ſtill haven, | | 
4 ;. ay rule not affecting chem. Bur. 4 51% 3 r 5 
id. . late rule in B. R. Mich. 2 G.3 all writs Mute uth* 
red "muſt e returned by the ſheriff on the + ay on ed the d Pune 44 | 
the rule for returning the ſame ſhall expite, and in default ES 
red thereof, the plaintifF.ſhall be at ee to move for an 1285 | 
the tachment on the next day, 
t This rule aroſe out op a caſe of the King Y. the Sheri e e, 
N of Surry, where the ſheriff had not retürhed the writ till e 
66 the motniag of the 7th day, although before the fitting of 
560 the court! to remedy which Race the abe ve rule was 
1 2 made. 4¹ & E. 496. 

» 


| 4! It has been before abſerved, that in B. K. when the 1 How (o proceed 
try HS kat below become þail above, you cannot except to them, 1 —. | 
dle ſo as to make them Nef in the ordinary way; but if above in B. R. 


very you do not approve 0 ſuch bail, you may, in effect, com- 
-»% 1 pel their juſtification, as follows: f Hut, 55 an exception, 


as in other caſes; then ſerve the ſheriff” with a rule to return 


vol the writ, if not already returned; and after return made, 

s in ich a rule to bring in the body, which will oblige the bal! 

ori to juſtify, or defendant to put in ſuch bail as will, 

Fow © Of ruling che Sheriff to bring in M 588 0 00 
ning Man he muſt do in conſequence thereof; | | 
And on the rule to return the writ being proper! ſerved, What eric 
8.3. 'the ſheriff eicher negle&s to make any return; or be cot ee po, of 
rnot obey the rule by returning cepi corpus, if he does the for- to return the 
ound mer, plaintiff may have an attachment againſt the ſheriff writ” | 
gent; for not returning the writ purſuant to rule; for he cannot 

ined, have a rule to bring in the body, till it appears by the re- 

1 rule turn of the writ that he has whe the defendant; but if 

puty, he returns cepi corpus, — he _ ſue out another rule | 

colts. for him to bring in the bod | 

A A ſheriffou «i not to be dates to bring it in che body un- 

z that til the da 4 —— the expiration of the rule to return the 

to his wit. "Hutchins v. Hird, 5 D. & E. 479. 


Nor ſhould he be ruled to bring in the body t till the 1 
time for putting in ball” Lond c h " Rolfe v. Stele, 1 de oof 
2H. Blac. 276. 
When bail above is pat in, in due time, and proper wild ” 


| notice WE 9 an L to ſuch veer ought to be eee 2 7 


1 3 | made, bring in the 


g 1 


; g 


; 4 Y 5 ge ! N 25 : ; 
or THE PROCESS ch. v. (8). 


e ruling the Sheriff to bring in the” Body. 
made, and notice of exception given to defendant's at- 


cdorney before ſervice of the rule to bring in the body,. 
e mad be; Ik notice of exception be not given, a rule on the ſhe. 


an exception to riff to bring in the body cannot be ſupported, and this, 
_ "the bail, if any although the defendant had, on his part, waived the irre- 
PP» -. pularity by giving a notice of juſtification ; for it is no 
_ ©,  * - waiver by #6 ſheriff. Rogers v. Mapleback, 1 H. Blac. 
1 r Coha v, Davie I. 
da ut mut And this exception mult be regularly made, + 
| þeregulrly © Defendant put in hail before a judge; plaintiff gave 
mad notice of exception, but did not enter the exception on 
| tze bail-piece, and for want of a juſtification in court, 
ſerved the ſheriff with a peremptory rule to bring in the 
body in fix, days; for want whereof, plaintiff moved for 
an attachment againſt him. The court held, that an ex- 
--:----  Ceptjon ifi writing on the bail-piece, and notice thereof to 
© 4.44» the defendant's attorney, are both neceffary ; and that for 
| © want of the former, the bail (who had ſtood, more than 
: 5 20 days without exception entered) was became abſolute, 


X - * 
* 


L 


and ordered proceedings againſt the ſheriff to be ſtayed. 


„ ß%/%%%%C CG 
An exception to bail was regularly entered in the 
flazer's book, of which the defendant's attorney had 
ver bul notieg but afterwards proceeded by giving notice 
pf juſtification, and attempting to juſtif bal, who were 
rejected. The rule for bringing in the body having ex- 
2+.  pired, and no bail being juſtified, an attachment was 

e 4 me; granted againſt the ſheriff, A rule was obtained to ſhew 
_. ..._ cauſe why this attachment ſhould not be ſet aſide, on the 
ground, that a ritten notice of exception was not given 
| to defendant's attorney; and on cauſe ſhewn, per cur. 
where there are two parties, and one of them takes a 
|  - ſep, previous to which the other ought to haye taken 2 
ſtep, the former waives the obligation which the latter 
Was under, as between themſelves ; but not as relating to 

2 third perſon. Here the waiver by the defendant, if it 
1 | wWoere one, was not a waiver, by the ſheriff, The rule ought 
WW + - tobe ſtrictly followed to prevent confuſion, _ Cahn v. Da- 
The intentor The ſheriff haying been ruled to return the writ, and 
tte rule to bring having returned the fame with a cepi corpus, plaintiff, as 
in the body. hefore - mentioned, ſues out a rule for him to bring in the 
body ; the intent of which rule being to compel the ſheriff 


EI] 12 N . 


1 
> 


7 F 


5 


the defendant is at large without any bail ta 
5 for a falſe return lies againſt him. Noy, 39. 


not only put in bail when ruled to bring in the body, but 
muſt alſo perfect bail by juſtifying in court, and this, al- Wi 
though no exception to ſuch bail hay been made by ra | ET 


Bar. 80. 


: (86 vm. IN BAIL ABLE ACTIONS. _ | 
5 Of ruling the Sheriff to tring in the Body: To. 
to put in good bail above, the ſheriff muſt put in the ſame 


accordingly.” | 
"ole ho" ſheriff -Feturns a cepi corps, akne dere 


en, an action 


Upon the rule to bring in the body, it is no excuſe What ben 


; chat the ſheriff had taken a bail-bond, and had permitted e e ; 


defendant to go at large. For it is at the pt til of the the- , 


"riff he takes bail, on the ſtat. H. G. and the party is not 2 og 
$ concluded thereby ; ; the ſheriff muſt therefore either being 4 
in the body, or juſtify good bail! court!” Wl N A oY 


e 1 Wil. 262. . 


An in order to render the bail, hon pot in agrecable ann hl 


to this laſt rule, good and eſſectual, he mult perfect the bes 
flame by juſtifying. 


There was formerly a practice of juRtifpling bail 40 pale | 
bene eſſe before a judge; and it uſed to be held, that juſtified de bene 


where ſheriff was ruled to bring in the body in a certain Jacge. 1 5 


time, juſtification before a judge within that time was . 
ſufficient, unleſs plaintiff excepted thereto, and then it 2 
oußht to be in court. Price v. Wa, ie ST 


But this practice of juſtifying de bene eſſe before 1 now that 


5 bY e, is now diſuſed; and in the caſe of Poole v. Peate, 28 is dt. 05 


B. it is ſettled to be the practice, that ſheriff muſtt 4 


2 Blac. Rep. 1206. 


The juſtification muſt be made within the time allawls: Within what 


time ſheriff 


5 by the rule for bringing in the body, otherwiſe an attach- mug juſtify. 


ment may be moved for. But although the rule for bring- - 
ing in the body has expired, yet if the defendant juſtifies 
his bail before the plaintiff moves for an attachment, the 
ſheriff is not liable to the eee e ee v. H her, 


1 C. B. T. R. g. 


Rule for ſheriff to being i in 1000 body! in fix FO which 25 
the ſheriff did not, plaintiff moved for an attachment, 


and had a rule to ſhew cauſe; the ſheriff ſhewed for 
cauſe, that bail was put in and juſtified ; but it appear- 


ing. that they had not juſtified before plaintiff applied for 


the attachment, the court ordered, that on payment of ß 


colts, the oe” ſhould K e a NI) Yo N N 775 . 
0 PRE 2 0 | | Defendant 8 7 85 


- ” : * 
# » 


a 0 or THE PROCESS len. . 00 


of RAPE the Sheriff to bring in the Body. 


5 Defendant was arreſted laſt term, but no bail-bond 
" taken, The ſheriff being called upon, returned a cepi; 
and being ſerved with a peremptory rule to bring in the 
. bail was perfected in court, and the rule to bring 

e body diſcharged ; but the ſheriff was ordered to 

0 the coſts of the application, as the time for bringing 


for an attachment. Pegſton v. Tracey, Bar, 98. 
© Sheri may put The ſheriff, when ruled to bring in the body, may hk 
In and perfet in bail for defendant without-his n . 1 the 


* bail without de- 
- fendant's con- mes in onder Bo prevent an attachment. - 


Scene = . and | had remained in 3 ever, ** he wrt; but the 

3 fact ppea 

e to eſcape. Per cur. had the ſheriff ſnewn defendant to 

have been in actual cuſtody, the rule ought to be dif- 

charged; but as there is an eſcape, the rule ſhould be 

obeyed otherwiſe an attachment muſt be granted. But, 

by conſent, the debt and coſts were to be paid in 2 mend, 
wiͤth five pounds for the coſts of the motions. . 

How, if meriff A ſhenff who is ruled on the laſt oe of a term to 

J cnn bring i in the body, but goes out of office before the next 

vice and expira- term, is liable to an attachment for not * in 25 


| ion of rule, Way Molins v. e 1 C. B. T. N. N 


. Lit, and of the Nature and Operation thereof. 


When to move 11 the ſheriff diſobey the rules ſerved upon him, that i is 
for attachment. to ſay, if, upon the rule to return the writ, he makes no 
return thereof, or if, upon the rule to bring i in the body, 
tt/e intent of which is, „to compel the ſheriff to put in 
and perfect bail, he neglects ſo to do, plaintiff may move 

tit .)he court for an attachment againſt him. 
un. a criminal *- The attachment is a criminal proceſs; it muft be ds 


ceſs was on a day certain. Str. 62. 

How pro A motion for an attachment, therefore, i in the coarſe of - 

| Ing thereon 2 a civil ſuit, ought to go on the crown ſide of the court, 

—_ _ mae e a "Ow King N the perſon 
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Soren: ot 6-10. ih the body was expired, and the plaintiff entitled] « to move 


| 15 nf O ) Of moving for an TOE RIO aſt; the She- 


as: on a general return, though the original . | 


1 


4 
x 
* 


are on the civil fide of the court, ng muſt. be e 


the ſame time ſhall: be given to the ſheriff to do the act 
in, as would have been allowed to the defendant. For 


fact was ſo, the court will allow the proſecutor to make 
an N Amit as to that Mga "Ibid. © e 


BALLADBLE: ACTIONS. Ee 


"<a the Attachment againſt the Sheriff. * 
10 1 attached, becauſe: it is not a motion in the 8 Kaare fail 1 of 


but ariſing out of i ir. 'The King v. the Sheriff of Maldigus, MT 
1 133+ +, I 


But until an SRC ng is moved for, the proceeings eee nel pl 


—— 9. 5 


by the names of the parties. 1 is 
An attachment now lies in both courts ein the: pre Azainit whom x 


ſent or /ate ſheriff, either for not returning the writ, or n RIS: N 
for not bringing in the body ;' although, until the late rule e 


of King's Bench, Trin. 31 Geo. 3. it would only lie in 


* that court againſt the preſent ſheriff in the latter caſe; the 


mode of proceeding again}. the late ſheriff being by A -. 
tringas. 740 | 
The rule to. return the writ, or to bring! in the tidy, When game x 

38 a fix-day rule, except for the ſheriffs of London and 


- +, Middleſex, who have onl y four: days allowed them. a * mh 


the ſervice. thereof; if not vga in that time they. are Hows 


| to an attachment, without further rule. 


But it is to be obſerved, that this is upon the e i 
* og theſe rules, calling upon the ſheriff, do not expire 1 PULS 
before the time bas elapſed in which the defendant W 
have put in or perfected bail. For, in all theſe caſes, GR 


* 


if it were otherwiſe, and by any contrivance of getting : 


an immediate return of the writ, the rule to bring in the 
body ſhould. expire before the time had elapſed for de- 


fendant to put in bail; the conſequence would be, that 

after the ſheriff was fixed, the defendant to an action on 
the bail-bond, might plead comnperuit ad diem, and ſo'de- 
prive the ſheriff of his remedy. n v. Linnell, Eaſt. 5 


23 G. 3. Imp. K. B. 159. 


If the attachment wor againſt the deten ſheriff, it How to bs . 
ſhould be directed to the coroner ;' but if againſt the late . 


| ſheriff, it ſhould: be directed to his ſueceſſor. 


A motion for an attachment ſhould be grounded u Of theathdavie 
an affidavit, : ſtating, that the defendant was ſerved: per- 8 5 * 


 onally with a copy of the rule, and that the original was 
ſhewn to him at the ſame time. The KP; v. Gren -- 
3 D. & E. 


5 
But if is affidavit ſhould not be full enough, and the 


a, 


F 
* 
3 8 : 
28 4 F 
9 6 N 8 
* % 
» 
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— . 
. > 


* 
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a e bail be pute in after rule ſerved, bail muſt juſtify, 


. #180 or THE PROCESS | ten rv. (©) 


15 "of the Art ment againſt the Sheriff. 
1. maybe eyed ie attachment againſt a ſheriff may | be moved for the 


| eee e lat day of term. Bur: 65 1. And i it is abſolute in the 


93 
: 


firſt inſtance. R. Trin. 17 G. 3. 
But no attach. If bail have been put in who did not + joftify: in tiine, 


pam plaintiff: cannot move for an attachment -againſt ſheriff, 


_ cepted to. unleſs he had regularly excepzed to the bail. Loft. 159. 


 Pxeept ſuch bail © But this muſt be underſtood to mean, where ball is 
de put in after put in before any rule ſerved to bring in the body; for 


e no exception, and it would be abſurd to except; 

but if plaintiff mould do ſo, he lets in defendant to juſ- 

kx his bail at wy time within wh Gays: alter 22 
| tion. - 


The operation. | The pe of the ausehen 46; the faxin of the 


of the attach- ſheriff with payment of the debt and coſts. He muſt 
ſieek his remedy ver, either upon the bail- bond gi ous to 
him, or againſt the officer who arreſted the defendant, 
or his ſureties ; or in London, againſt the ſecondary of 
the Compter, or officer; who took the ee * any, 
| or his ſureties. | 
How erer In the Common Pleas; the ſheriff; is liable; upon an 45. 
tachment, to pay the plaintiff the 20 hie debt due, and coſts, 
beyond the ſum ſworn 4% and indorſed on the writ, to the 
amount of the penalty in the bail-bond, in the ſame man- 


. „ ner as the bail would have been, had good bail been PR. 
MITT © Ns in. '. Fralds v. Mackintoſh, 1 H. Blac. 233. 4 
YE _ .-.S0''in K. B. for it is his own neglect in not beingieg 


in the body: or putting in been bail. Trin. 1797. 5 


| (D) (D) In bet Caſes: che / Attachment will be ſet afi de, 
vdr Proceedings ſtayed againſt the Sheriff. 


Im what caſes It uſed to be the received notion, that when the ſheriff 
1 as. once fixed, by an attachment having regularly gone 
nth N and againſt him, bail could not juſtify, nor could the attach- 
ty the cauſe, ment be ſet aſide; but that the utmoſt that could be done 
3 is. was, for the court, upon application, to let in the defend- 
ed. be Foo] 
Ant to a trial upon terms, provided he had merits, and in 
the mean time to ay the proceedings againſt the ſheriff 
upon the attachment. Tid. 106. Loft. 458.  Overton's 
WW 
But the . e is now 0 Th his aug are 
governed by. * 9 e ie the-defondapt 
15 3 6 in 


. (C) seum IN: BAILABLE ACTIONS. | 5 2 "3 
8 Of the athens againſt the. Sheriff. - = WL * 


or the in to try the merits of the original action after an N 8 
in the ment is iſſued, as they are in wn him in alter de 
8 bail. bord has hoon aſſigned. 


time, The rule therefore is, that e bail Wave juſtified, FR Eon 
heriff, (although after the attachment againſt the ſheriff” bas „„ 
To iflued,) if the plaintiff has not been delayed from goiny e 
all is to trial, the attachment will be ſet aſide upon payment © „ 
73 for colts: only; but if plaintiff has loſt a term, that is to thy; 3 CL OS 
uſtify, a trial, then the attachment will remain in the office, annagn 7 
cept; ſtand as a ſecurit) to e in caſe he ſhould obtain 2 eee e 
o Juf- verdict. „„ 1% 0 ol 
29 8 The role to bring "R the body cape on the both; an „ 
attachment againſt the ſheriff, for not bringing in dne 
of che ay was moved for upon the uſual affidavit, and obtain-= © +, 
- muſt don the 7th; upon the 8th defendant: juſtified his bail 
yen to in the cauſe, and on the ſame day moved, that the attach- NS. 


1dant, ment ſhould be ſet aſide, upon payment of coſts, bai! 5 


ary of i having juſtified, and no trial having been loſt, which was | 
2 —_ granted accordingly; and the court ſaid, that the diſtine- 

tion conrended for, between the caſe of ſetting aſide an - : 
an at- attachment when no trial had been loſt, and ſtaying pro- 
coſts, ceedings on a bail-bond, under the ſame circumſtances, ET 
to the had no foundation. "White v. Dunbar, 37 G, . 8. P. ES LIES 
man- Hill v. Bolt, 4 D. & E. * ff 


en 1 85 The ſame practice is mow: eſtabliſhed 3 in the Common 5 

| Pieas. Callan v. De, 2 H. Blac. 237. | 

ging But upon a fimilar application, where it ape that mY 
a'trial had been loſt; the court ordered the attachment to 

45 remain in the office; as a'fecuriry for the plaintiff's debt. 

aide aud the defendant to conſent to go to trial at the fittings / 1 

3 after term. Gravett v. Williams, 4 D. & E. 352. n. 

5 The defendant is alſo let in upon the ſame terms, 

ſheriff aten mutandis, as in the caſe of ſtaying or ſetting aſide 

gone proceedings upon the bail-bond ; indeed the proceeding: 

ttach- are ſo analogous," that it may be uſeful for the reade 

> done io refer for further information on this 27 a to the Ih 

efend- ſection of this chapter. þ ELD 

and in It is to be obſerved, that N the appRostion to Aﬀtidavit e © 

ſheriff ſet aſide the attachment is made on the part of the II 

n ſendant, the court will expect an affidavit of merits, but 48 


not ſo if made by the theriff, * he Wing . the Sheriff . 


3 ö Surry, 7 D. & E. 239. What affidavit | 
5 t 
en But then to prevent colluſion, although the ſheriff if heriif applies. 


in cannot [wear to mente whenever 1 nah * to ſet 
575 B BT FI 1 2 ade 


N Fg g 


2s 2, z or THE PROCESS: hav. (D) 
„ O the Attachment againſt the Sheriff. | * - 


n e the-attaghment comes from the ſheriff, there muſt 
pe an affidavit that the application originates from him, 


And is not made in colluſion with che r Wars in the 


. . cauſe, - Ibid. IR 


* Arachment not. Again where. the ſheriff kas been guilty of any but or. 


. laches, court will not ſet aſide attachment. 
. As Where it appeared that the ſheriff had diſcharged 


As nof taking the defendant out of his euſtody on his own undertaking 
| bail bond, bat to appear and put in bail, and had neglected to take ſuch 


. f 
Leda only. bail-bond as is required by the ſtatute. e v. e 


of Surry, 7 D. & E. 239. 


Sick. ee, For this is ſuch a breach of duty that the ſheriff is 


cps liable to an action for an eſcape, if bail is not put in, in 
Dn Cp due time, nor will the court relieve him from ſuch action 

"by permitting him to put in and juſtify ] bail afterwards. 
Fuller v.\Preft, 7 D. & E. 109. 


Buch undertaking may be taken Sn e op his 


attorney's conſent, but not otherwiſe, as he cannot be 


_ compelled to accept it, ſince that would be in contraven- 
tion of the ſtatute 23-Hen. 6. and an encouragement to 


-extortion. Ibid. : See ante this Chapter, Sec. 4. 


 SoSherif A rule was made in C. B. for an e ind 


guilty of other the ſheriff. for not returning a capias; whereupon the 


a rats |" ſheriff cauſed bail to be put in, and juſtified in court, 


and moved to diſcharge the rule for an attachment on 


= + - payment of coſt. Rule to ſhew cauſe, which was after- 
* _ ' _ wards diſchargid; it appearing that the parties had been 

| before a judge, who had made an order, by conſent, that 
proceedings ſhould be ſtayed on payment of debt and 


- K's colts, to be taxed ; and that plaintiff had been 8 


two terms; and the counſel for the ſheriff refuſing. 


- conſent to go before the prothonotary, on the foot of * = 
. judge's order, the court were of opinion, that the rule 3 


for the I; ae to ſtand. Miller Ve V. ene, 
5 Bar. 28. 


But if the ſheriff, or returning eic has done all i n 
his power, and acted uprightly, he ſhall not be erimi- 


ee puniſhed by an attachment, although the rule of 
court may not be obeyed. 


Baut not if he An attachment ſued: againſt the high-bailif of weg. 9 


bas done all in minſter for not bringing W. 's body into court purſuant 


d to a peremptory rule, and having been examined upon 


; _ to examine whether ak bad cleared himſelf: of the 


interrogatories, it was referred to the prothonotary, as 


e A 


3 a 


40)8%. vn 


Bar- 34. 


Again, no attachment ſhall” iſſue againſt the ſheriff, if No attachment 
the plaintiff is in fault, and has been guilty of any irre- 


Aàularity in his proceedings. 


Proceedings will be ſtayed againſt ſheriff, where plain- 


, 
* 


tiff has been guilty of any irregularity,” as in not giving a „ 

proper notice of exception to bail. Bar. 102. ant BB. C6 Sg 

Ir is ſaid,” that if the perſons täken by the ſheriff in How keen 
bail-bond be good men, and pending the 9 . ugh e 


ſolyent, he ſhall be excuſed; for the ſtatute 
to take bail, and they were good at the time he 
I Lil. Abr. 511. Highmore on Bail, 49. 


But, on motion to diſcharge proceedings Mainſt the 


a» 


ſheriff upon the following circumſtances, viz. that the 
bail to the ſheriff was good when defendant was arreſted, - 
Ath Auguſt, and the ſheriff was obliged to take bail under 5 
the ſtatute of Henry the 6th, but the bail ſince were be- 8 
come inſufficient, it was denied; the court, however, ; 
enlarged the ſix-day rule to bring in the body three days ; 


further. Champion v. Townſhend, Bar. 80. 


If the defendant die after the ſheriff has been guilty of Defendant's x 


contempt, in not obeying any rule, though 


ML] AN{BATLABEE ACTIONS. i295 
hment againſt the Sheriff. Fe 


contempt or not? the prothonotary repbrted ſpecially, 
and the fact appeared, * that W. being confined in the 1 
Gatchouſe for à eriminal matter, was, by leave of the 
judge, charged with a bailable action by a capias ad reſp : 
directed to the ſheriff of Middleſex, who made a mandate 
to the high-bailiff, who charged W. there with in cuſtodyy 
Which W. afterwards eſcaped from the Gatehouſe, Whick 
is the priſon for the Liberty of Weſtminſter, and to whien Fay 
the high-balliff is obliged to carry his priſoners within 
twenty-four hours after arreſt. That the high-bailiff and YN 
' keeper of the Gatehouſe are appointed by, and hold 
their places under the dean and chapter/of-Weſtminſter, — _ 
and both give ſecurity to them; but the keeper gives no 
ſecurity to the high-bailif.”—On this report the3cburt * : 
. were of opinion, that the high-bailiff had cleared himſelf _ 
of the contempt; and ordered the attachment to be/difh 
charged, the high-bailiff having done every thing in his 
power td ſecure the priſoner, and ought not to be crimin- _ 
ally puniſhed, © 7epondeat ſuperior extends to civil caſes : 
only the proſecutor may bring his action for the eſ- 
_ cape. The King v. Lever, high-bailiff of Weſtminſter, __ 


5 


if plaintiff has 
CON . 


liges him when taken, is 


took them. afterwards in- 
n AD. ſufficient, ; 


| , death does not 28 
before the ftayattachment, of 5 
attachment. if-heriff bein © fl 
| Contempt. 1 
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0 the Attachment againſt the Sheriff, ® 


| . nn atually iſſues, 175 the attachment- will not 


Ts AS Ara, having b been obtained againſt the ſherif | 


_ of, Middleſex for not bringing in the body, in a/cauſe of 

- Robins v. Hall, a rule wat afterwards obtained to ſet it 

5 aſide, becauſe the defendant in the cauſe died before the 

attachment iſſued, though not till after the 

© was ineurred; cauſe was ſhewn this day, and the court 

were of opinion, hat as the ſheriff Wwas in contempt 

before the defendant's death, the attachment was regu- 

. larly iſſued; and though the original cauſe abated by his 

death, yet that was no reaſon for ſetting aſide the attach - 

maent againſt the n fince yo wag in OY OI 
. 5 3 8 & E. 283. W AR ; pe INS 


(E) } 650 of proceeding nat the Coroner 0 to return 


| hie Attachment. 
3 th 7 


* Ge ; hut das before, that the Fu ab wel 
4 out againſt the ſheriff is carried to the coroner, who 


a y co but if the coroner does not return an attachment 

pvf contempt againſt the ſheriff, the way to compel a re- 

e turn is, to move for an attachment Wing the dane, 
hs directed to elizors. 


The coroner of Middleſex not having 6 an at- 
a tachment of contempt againſt the ſheriff, the court grant- 


ed a peremptory rule (in the firſt inſtance) for an attach- 


ment. againſt the coroner, directed to elizors, purſuant 


to the precedent of Andrews v. Sharp, Black. 911. The 
King v. Peckham and Clarke, 2 Blac. 1218. 
For the more particular mode of proceeding. 1 


os high ! is in italicr. | . 
(F) | (F) Of proteadieg alt the Sherif, when out 
* "Body. 


Shen = be ſheriff ſhall be liable to be called upon io make a return of any 
within fix - writ or proceſs, unleſs he be required ſo to do wy. fo * 
| months aſter he months * the expiration of his * _ | 


n d, 


3 ö 
# W , ; 1 


ntempt 


2 duly to return ſame, and pay plaintiff his debt and 


the coroner, ſee that part of the ning, of this and 


of Office, to revurn. the OY or Hong” in the 


By the 20 Geo. 2. C. 97 {© 45 it is ended, 2e Toe: 


a en for his having been requeſted by the party tore the above gel. 


1 nalin ACTIONS. | N 


Þ uv againſt the late Sheriff, 5 | 
1 Unleſs be be-required-f6 10 di] This muſt be by male of ConftruQtion of 


turn the writ, although the requeſt were made withinthe ' © 
ſix months, is not — nor ho wow lim. * 
The King v. Jones, 2 D. %% ˙ 8 

Mitbin ir months}. In this caſe; as in all ee — . e 
it is not ther wiſe expreſſed, fix lunar Months. is meant, or - 


ix times 28 das. „„ „ 7 rode; „ 
e der iration of bis ſaid Mae] The day on ubick 
the old ſheri quits. his office is to be reckoned: ates » 


80 that where, the defendant 1 went out of office on the 


lath February, at four o'clock in the afternoon, (there 


Failed, in order to compel a ſheriff out of oſſice to bring 1 1 


— 


July following, it was held a fey: too an The King 
V. Aalerley, Do. 463. 7 


' the zu rit is, and always was, by attachment. 80 in the heriir 


© any ſheriff, before his going out of office, ſhall arreſt 


being: that. year 28 days only i in February,) e eee | * Pf 
ſerved with the rule to return the writ-till the 3oth of 


GA n ſheriff, out of hoe, bY called. upon in 1. A * Attachment the 35 

to return the writ, and neglects ſo to do, the conſtant mode conſtans mode 
f.proceeding- againſt him, in both courts, is by attach proceeding 
or pr 8 Ag 7 5 y Allach againſt the ſhe- 
ment ; becaufe the not returning it was a contempt of the riff to return the. 
court, and as, in ſtrictneſs, he ought. to have returned it Wit. 
before he went out of office, this- contempt was actually, „ 
committed whilſt he was a ſervant of ns counts Tho: + +: 
King Vs Adder ey, Do. 464. * a N 1 
In all cafes, therefore, whether. 3 the preſent. or And this we. 


the /ate ſheriff, tha mode of procceding for not returning = . 2 | 


2 


Court of Common Pleas, the ſame practice always pre- 


in the body. But it was not ſo, until lately, in the Court And now the 
of King's Bench; for, before the rule of court, Trin, fame mode is 
31 Geo. 3. if a ſheriff had either returned the writ, with et 33 
a cepi corpus, before he went out of office, or, upon being the boden both 
ruled to return the writ in the uſual way aftegthe went courts, though 
out of office, obeyed ſuch, rule by returning cepi corpus 3 GM Ho Ry, 
in either caſe, plaintiff could not compel him to bring in 
the body, by proceeding immediately againſt the late ſhes © 
„by rule and attachment, but was obliged to reſort to f 
oh proceſs of diſtringas againſt his ſucceſſor, the preſent 
ſheriff, which was dilatory and inconvenient. But now, 


by the rule above- mentioned, it is ordered, that where 


, 


6 uy defendant, pu 2 e aal be eben 1 


ff T's * 


. * 

= 

2 - >; = 5 * 4 e D 4 LARS 2 0 
yh0 nin former Pen SS ane SO ee et rr tn rn ——0—„ũ— . . Ste nn 
. * 2 e * C b 
4 4 . " . 

en 2 n * % n re . . 
2 8 — — * 


bY | 


* - 8 


or Taz PROCESS: a 


<a preventing againſt the late Sheriff. | 


Fers © oy ſhall and may, within the * allowed by hin W 4 

Ba _— called upon to bring in the body, by a rule for that 

©: purpoſe, notwithſtanding he way: be out of 'ollive! de: 

; #:fore ſuch rule ſhall be granted.” + - | 1 | 
This mode of proceeding by vlt@chmnent bday! buck | 

preferable to the e we Nen 8 the latter will of 8 +=: 

SORE - courſe, falkinto diſuſe. - %% | 

The rules, &c. . But care Aer be taken to ferve the rules r and 


* 


ſt be 1 
3 On the ang of Nn 1700 the s. + ſheriff of ws 4 


„ 2 were ruled to return the writ of capias ad reſponden- 


dum; the late ſheriffs returned, the defendant taken, 1. 

: _ ©, Whoſe body they had ready, On the 13th of November £ 

aà rule was ſerved on the preſent ſheriffs to bring in the 0 

2 body, which they did not, . 75 an attachment was granted. t 

1 Now, upon mation to ſet aſide the attachment, it ap- c 
e that the old ſheriffs returned the writ cepi corpus; i 

and alſo, there was returned upon the writ, thus, by the 9 

e new ſheriffs: „ This writ, as above indorſed, was deli- F 
3 & vered to us, the under-named now ſheriffs, by the Þ 

J above. named late ſheriffs at the time of their going out - 

= * c of- office.” That therefore the rule ought to have been tl 

| AAWpon the old ſheriffs to bring in the body ; upon ſhewing ii 

| N cauſe it. was contended, that the new Theriffs having made th 

| | the indorſement upon the writ, as before ſtated, they had 1 

i made themſelves anſwerable for the body; but the court be 

== held, * That the indorſement merely ſhewed how the be 

OE «writ came into the hands of the preſent ſheriffs, and of 
| | e therefore -ſet afide the attachment.“ Mich. Term 3 

FF _- G. 3˙ "Rags: gent. 20; 275 v. Ti A s lap. C. B. th 

1 | 7 | lia 

\f wan; 8 2 the proceſeof aiſtringas, notwithſiun Ka abore dit 
= rule, 2 be ſometimes reſorted rn. a J ob- as 

L * ferention thereon cannot be deemed wholly uſeleſs. - pri 

How n The writ of diſtringas muſt always lie four days in the the 

| at tea th ſheriff's office; the teſte and return, therefore, ſhould . 

; agree therewith; ſo that the return ſhould never be made of 

till four days after the expiration of the rule to return the pre 

writ.” Suppoſe, therefore, ſuch rule was obtained the the 

firſt day of Michaelmas term, November 6, it expires me 


being a four-day rule) on the roth; on that day therif ! 
en . e Tor” W mY hog the diſtringas, rel: 
| SD, e N which A 


*. 


« 


s. vm. IW BAILABLE ACTIONS. * 


O procteding againſt the late Sheriff 


which may be teſted on the 6th of November, and be re- 
turnable on the 14th, (eight days after,) viz. four days 

after hk expiration of the rule; it ſhould be put imme- 

_ diately into ſheriff's office, and lay there the four days; | 

otherwiſe time will be loſt, as it muſt always lie there four 

days though wo mugen four days before the return, 
n on the returm day, and lay four days 

ns 


ſince it may be put i 
from that time, | Bp | ; 
The nature of the diſteingas, and how it is rendered 
effectual by the application che iſſues levied, is ſuffici- 
ah Hap mat by the following caſe : Ds OF 
is was the caſe of a ſheriff who did not bring in the 
body after a return of a « cepi corpus made by his pre- 
deceſſor; for which neglect, or refuſal, ſeveral writs of 
diſtringas had ifſued againſt this ' ſucceeding ſheriff, For 
the practice is, that if a ſheriff, in office, . a cepi * 
corpus, and will not bring in the body, though he remains ; 
in offige, an attachment ſhall go againſt him; but if he is 
gone out of office, an attachment ſhall not iſſue againſt 
his ſucceſſor, the new ſheriff, who did not make the re- 
turn of cepi corpus; but a diſttingas is the method of 
enforcing him to bring in the body. And this latter was 
the preſent caſe, viz. that theſe writs of diſtringas had 
"iſſued againſt the ſucceeding theriff for not bringing in 
the body upon a cepi corpus, returned by a former ſheriff, 
ſince gone out of office; and the court was applied to on 
behalf of the plaintiff, that they would direct the iſſues to 
be ſold, and that the plaintiff ſhould be paid his coſts out 
of the money ariſing thereby. | 
It was contended on behalf of the fheriff, againſt whom 
theſe writs of diſtringas had ifſued, that the act of par- 
liament of 10 G. 3. c. 50. does not extend to writs of 
diſtringas in general, but only to ſuch writs of diſtringat * 
as are iſſued againſt members of parliament, or relate to 
privilege of parliament; and this, chiefly, by reaſon of 
the title and the preamble of this act; the former is, 
for the further preventing delays of juſtice by reaſon 
of privilege of parliament.” The latter is alſo in ex- 
preſs terms 3 to the inconveniences ariſing from 
the delay of 4 ſuits by reaſon of privilege of parlia- 
ment.“ 2 „ e | Sx 4 ; 
- But ford Mansfield held, that this a& of parliament 
relates to all writs of diſtringas in general, and is not - 
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45 or THE PROCESS, be. - (Cb.IV.(F) 


N proceeding againſt the late Sheriff. 


plied, to ſuch as wong rivilege of parliament 
on] Fs, HH I 

bs be nine Ae the 77 to be fold, and the 2 
hitherto, incurred by the fault of the ſheriff to, be taxed, 


and paid to the plaintiff out of he money ariſing thereby, | 
and the, relidue to be retained i in Ruß 0 anſwer the event 


of the. ſuit. ebay: v. Plai eile, B Bur. 7 bin f ce 
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of © een _ Seck Original in B. Re and by 
original Quare Clauſum fregit in C. B. from the 

Commehcement of the Suit to the Declaration. 6 

„ * i 3 145 

| E. the introduction to this work there are four ſeyeral The different 
= ways poitited out of bringin; actions i in the courts of wa Dong 
King's Bench and Common Pleas, in all common caſes; 
namely, by 3% and by W original, in the former | 
court; anch in the latter, by original and cabin, and * 
ori Fa are clauſum fregit and ee 2 | * 
. he already ſhewn the mode of. proceeding, by bill 9 
in the King's Bench, and by capias-in the Common Pleas, 
which . are the moſt uſual: ways of bringing actions,) 
rom the.commencement of the cauſe until defendant i is 
in what 7 
N * 


J 


mode of; 1 cher ag war: eat in {he 
King's Bench, or by original guare clauſum fregis in the 
Common Pleas, is (comparatively ſpeaking) but ſeldom 
eſorted to, ſo it is, for the moſt part, but little under- 
Rood: —We haye already endeavoured to give the reader 1 
a general idea of its origin and meaning; and for fur- 


ther information thereon, refer him to the ntro Anden 
to this kee "ud 2 iy ; Pe Yates : . 
by 1 1 1 . 5 Bargen I. 38 a 
105 P's Mode of e 18 » Meri wee TC 
a in B. R. TY f 5 


15 


pen has out 1 iel writs, a . is 0 to 7 — Fine paid on 
curſitor, proportionable to the debt or damages men- tg nt or- 
tioned in the præcipe (for the reaſon of this fine, and . 
why. not.exaCted in the Common Pleas, ſee the introdue- 
tion, ſec, 2.); the damages ſhould therefore be laid at | 
bn as P2 | as "Mp 


— 
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or PROCEEDING IN B. x. (ch. v. 


as moderate a ſum as can be done with ſafety and pro- 
priety. ; oy the debt or e * under 40l. nothing i is 
paid. f 


FH J. d. | 
From 40 W to 100 ue (ice, P 836) . 
JR 100 marks to 100 pounds 10 0 


100 pounds to 200 marks 5 13 4 

; Tea 1331. 6s. 8d. to 1661. 138. 4d. e 16 8 
From 1661. 138, 4d. to 200i. 1.00 
And for every 100 marks mor- e. 0.68 
And for Ar 96 poundy, hore =, A — 0 19 0 


i 
22 


Hop to pro- b Make out 4 . on on rege 1 eb, if it be an 


altion on the caſe, recite the whole cauſe of action rticularly ; ; 
carry it "to r lp Adams), who will "make * the 257 


iat to thi proper For the Jake of expedition, 

. nat e reciting the whole 4 of Took {um 

HE as in precipe; vay filazer; for” firſt count in precipe," 28: 6d. z 

1s, for every other; the ſame for the counts in capiat; maling ix 

7 all 58. for fit count in capiats, and 18. for every. other; pay 420 

: Ad. for fili original writ; get capias Jealed, pay 7d. ; Affidavit 

| en Ge, to. 5 firſt made, and memorandum * warrant. procured, as. 
in other caſes. COTE ER, ot Or RE TURIN of Fs 

b defendant to If you mean to arreſt defendant thereon, carry capiat 7 proper 

be arreſted. Heriff's office ; for warrant pay 28. 4d. in Middleſex and London, 

but in other counties 28. 6d, 


4 BR Bu if defendant is only to be ſerved therewith, -Jubjeribs' the 


_ commons netice for appearance, taking care, inſfeau of the words — 
at Weſtminſter,” to Jay, © nes" We we ſhall then be in 
En land.“ See ante, cb. 3. fic. 1. C. 


| Of the alias and not takes en or ſerved with capias, before - the return Ma | 
+, 6apias writs. of, an alias and plus ies may be ſued out; and if defendant it not to 


be found in the county where c 2 Med, fue out a teſtatum ea · 


3 pias; ; or it may be Jued out in the firſt inſtance, without ſuing out 
any capias ; but as it ought tobe pads out warrant the teftatum, 

ER muſt be paid for it. d 
ot defendant's the defendant ir me bell ro ſpectal bail, be muft tnter his aps 


appearance if pearance ix eight days after the return of the capias, alias, or 


* bail. pluries, according as the writ Jy be with which he is ferved, 


4 (a) Th * il it be an action on caſe runs thus: Middleſex, 
y, G2 Ls you ſecure, e 2 C. D. late of Weſt- 
minſter in — — county, yeoman, that he be before us on the morrow of 
All Souls, whereſoever, &c. to ſhew for that whereas (bere 2 5 orth oo 
cobets as if it were @ count or declaration, and after the words, to 
| | of the id A. B. of 100l. add,) as it is faid, Kc. 
AY If in debt or eovemut the præcipe is ſhorter, eee the count count 
or declaration not bein recited: it is thus; Middleſex, to wit ; 
C. D. late of Weſtminſter in the ſaid county, yeoman,' that 1 N Kc. he 
render to A. B. gol. of lawful money, &. which he owes to and wnjutiy 
A —— * 
* . S ; | : ant 


Sec. 1 Br SPECIAL ORIGINAL *® aig | 


and not eight days after the quarto die poſt f /ach return. I. 
maſt be filed awith. the filazer ; pay 28. 6d,; file, at the ſame time, 
the memorandum, or minute of your warrant to defend. 5 
F defendant does not duly appear, plaintiff may enter an appear - Plaintiff may 
' ance for him, according to the ftatute, on affidavit of the ſerwice of appear for him. | 
the aurit, aud ſtaling therein the kind of writ, and when and 
<vhere returnable, with which he was ſerved. _ 3 


put in bail before a judge, within four days after the 
guarto die poft of the return of the writ, if the arreſt were 
in London or Middleſex z and fx days if in any other 
county. But if the laſt day be a Sunday, he has all the 
rd Wet hiHh OT O„»PPP . 05 Ds 0 
Bail muſt be put in in the county where the capias Where ball muſt 
„ He ae 8 
A s to the mode of putting in bail, excepting thereto, How to pu 

adding, juſtifying, and the like, it is the ſame as in com- <*<*P* to, and 

mon pleas in other bailable actions; ſee ante, ch. 4. ſec. 5, n 

The proceedings are with the filazer; but the fees are 
Jeon more” foo En CR ns 

So alſo the proceedings againſt the ſheriff to rule him How to rule the 

to return the writ or bring in the body, are ſimilar to Pit 4. 
thoſe ſtated in the laſt ſection of the laſt chapter, Es 


| Obſervations on the above Made of 
| dienen ̃ è - 
The uſual mode of proceeding in the court of King's I is often er- 
Bench is by bill; but in particular caſes it may be ex- pens den | 
bedient, and it is ſometimes even neceſſary, to ſue by ſpecial — — ſue 
; 5 | | by ori | 


4. 


But if the defendant be held to ſpecial bail, he muſt Of putting in 
| ſpecial bail. 


original - Oe 
1 is expedient to proceed by original when the plaintiff When expe- 
expects defendant to be litigious, and to delay execution dient. | 
by writ of error ; becauſe, when proceedings in B. R. 
are by original, the writ of error muſt, in the firſt in- 
ſtance, be made returnable in the Houſe of Lords, which, 
from the immediate expence occaſioned thereby, is often 
a check to ſuch a ſtep being taken; whereas, upon pro- 
ceſs by bill, error lies immediately from the King's Bench 
to the Exchequer-chamber, and afterwards to the "Houſe 
J U UVV 

It is neceſſary to proceed by original when there are Whenneceſfary, 
two or more defendants, and any or either of them ca 
not be found fo as to be arreſted or ſerved with 5 


—— ern one 


— 
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In What actions 


| ginal in B. R. coy be had in debt or covenant z but 


* 


 OF/PROCREDING IN B. R. ten. v. 


becauſe, in ſuch caſe, plaintiff cannot declare againſt 


thoſe defendants who have been duly ſerved or arreſted, 
5 until he has o,, the others; and proceſs of vutlaw 


wy lies upon proceedings by original. See ante, ch. 3. 
ec. 2. A. » ; OT M4 Wks | 
When ſuch defendants have been regularly outlawed, 


and plaintiff declares, ſuch outlawry muſt be ſuggeſted in 


Debt muſt 
amount to tol. 


laintiff may 
Foe by ſpecial 
original. 


ferred 


How proceſs by 


original muſt de 


returnable. 


the declaration 


To enable any party to proceed by ſpecial original, the 


debt muſt amouſit to fol. Stat. . 2, 8. 2 ſec, 5. 
It was formerly doubted whether: proceedings by ori- 


conceive that no Tuch doubt can at this day be enter- 
tertained, but that all perſonal actions, founded on contract, 


may be ſued in this court either by bill or original. 
The reaſon of, The reaſon of the former mode being adopted is, be- 
| pines "cauſe, it is not only leſs. expenſive in the courſe of the 


proceedings, but alſo becauſe a fine, proportionable to 
the amount of plaintiff's demand, 2 n the firſt in- 
ſtance, as above ſhewn, be paid to the king on proceſs 
by original. „ 15 . 

All proccedings on ſpecial original muſt be before the 


king himſelf, whereſoever he ſhall be in England. All 


writs, notices, &c. uſed in the courſe of the cauſe, from 
the firſt 1 laſt, as writs of inquiry, venire, diſtringas, 
&c. muſt be made returnable on a general return day, 


whereſoever, &c. and not „ at Weſtminſter,” as in pro- 


Original writ, 
whence it ilues, 


How teſted. 


Teſte muſt be 


ceedings by bill. See ante, Introductory Obſervations, 


B. . RN 22 
The original writ itſelf iſſues out of Chancery, and 


1 


ſhould be teſted in the king's name, at Weſtminſter, of 


wherever the Chancery is holden. 3 Blac. Com: 374. 


It may be teſted at any time, even in vacation; be- 


cauſe it is preſumed, that the court of Chancery is al- 
ways open. Whitehead v. Buckland, Sty. 402. CHancy v. 
Butter, 3 Keb. 213. VF 


But the teſte myſt be after the cauſe of action accrued, 


aſter cauſe of otherwife the writ is abateable, Jones, one, &c, | v. Burnet, 


action. 


Muſt be 18 da 
between rolls 


and return, 


cited, 2 Bur, 967, 


There ſhould be 15 da s between the teſte and returnz 
and, ſtrictly ſpeaking, the capias ſhould not bear teſte 


until the quarto die poſt of the return of the original, 


and there ſhould be then 15 days between its teſte and 


return; and this indeed muſt be obſerved, if the plain- 


| tiff proceeds to outlawry 3 but otherwiſe,” both the ori. 


- ginal 


4 


. 


. ACS. AGE. 4 3 


* 


| 


"INE _ _ 8 


eſſoin day of the morrow of the Holy Trinity. 


i 


See. I.) BY SPECIAL ORIGINAL. 
1 6 and capias may be made returnable the ſame day. 


action will admit of it, 


here ſeems no ſpecific time limited for the return 
the original, though ic is generally made returnable the 


ſame term, or the next to that in which it was iſſued ; 


but if not returnable for two or three terms it does 
not vitiate, for it is no detriment to the defendant. 
Det the a „„ OY ono 
The telle of the alias capins ſhould be the uu io die 


poſt of the return of the cpias teſte of pluries the guarto 


die poſt of the return of alins, and ſo on; and there 


ſhould always be 15 my between the teſte and return of 


each writ. Zee ante, ch. 3. fec. t. E. G6. 
By the ſtat, 16 Car, 1. C. 6, f. J. the morrow of the 
Aſcenſon is a good return, although there be not 15 
days between the fourth day of the ſaid return and the 
But if the cauſe of action accrued in the vacation, 
and the teſte of the capias was the laſt day of the pre- 
ceding term, and ſo, apparently, ſued out before the cauſe 
of action, yet it is regular; for in ſuch caſe, the actual 
day of ſuing out the writ is to be attended to. See ante, 
ch. J. e. . 6.6% 58 5 
Sometimes, for the ſake of expedition, in proceeding 
to outlawry, if the inſtructions be carried to the cur- 
ſitor within the firſt week of a term, and the cauſe of 


for it muſt have accrued before the teſte of the original,) 


he will make the original returnable on the firſt, or any 


other return of the preceding term. Tid. 14 
Tf the defendant is not held to bail, he muſt be ſerved 


with a copy of the capiar and not of the original. For 
the proceſs, to be ſerved according to the ſtatute, muſt be 


rocels againſt the. perſon. Peter v. Reignier, Bar. 410, 


ce ante, ch. 3. ſec. 1. A. N | 
There- ſhould be alſo ſubſcribed a notice to appear 


e on a general return, whereſoever, & c. See ante, 
ch. 3. ſec. 1. 6.9 : 1 "i | 


As the future proceedings, whether by bill or original, 
vary but little, we {hall from henceforth confider them 


together; pointing out, * progreſs of the work, ſuch 


As to the time of appearing, putting in bail, and the 


like, ſee the preceding chapters. 
Such is the mode of proceeding in order to bring the 


defendant into court * ſpecial original. We have before 
ſhewn how to effect his appearance by bill and capias. 


differences 


F Vo limited time 


ſor its return. 


1 


1 1 
# 1 oF i 


How the alias, 
&c, muſt be 


cenſion a good 
return. 


Capias maybear 
teſte laſt day of 


term, Hough 


action accrued 


in vacations 


Sometimes ori- 
ginal will be 


antedated, 


5 e if it accrued eifly enough, 


If deſendant not 
held to bail, he 
muſt he ſerved 
with copy of ca» 
pias, not of ori- 
ginal. 


With a notice to 
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Morrow f A 
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Plaintiff muſt 
recover gol. to 
' entitle him to 


full coſts, 
except in cer- 


iche wines to 


amend his de- 


claration, or ori- 
xi writ, how 


war de it. 


oof 2 5 


. 


it is then taken to the curſitor, with the original, to be 


Want of original 


no error after 


or PROCEEDING IN B. x. {Ch. v. 


differences as may exiſt between them, contenting our. 
| - ,felves, at preſent, with obſerving, © 
_ Firſt, chat although the expences of proceeding by 
ſpecial original are heavy, yet unleſs the plaintiff recoyer 


gol. pr upwards, be ſball not, on taxing coſts, be al 
lowed any more or other coſts than he would be en- 
titled to in caſe he had proceeded by bill (except in 
ſuch actions in which he could not proceed by bill, or 
in which any defendant ſhall be actually outlawed), 
And, ſecondly, 'That if plaintiff ſhould find that the 
damages laid in the original are not ſufficient to cover 
his demand, be may apply by ſummons, in the ſame way 
as in proceedings by bill to amend his declaration ; and 
afterwards, ſhould judgment go by default, and a writ 
of error be OO" which would render it neceffary to 
make the original correſpond with the declaration, he 
y. petition the maſter of the rolls, that the curſitor 


; g * 


may be directed to amend the original accordingly; 


which petition is entitled in the cauſe, and is engroſſed 


on a treble 6d. ſtamp. It is taken to the ſecretary's office 


in the Rolls, where 58. 6d. is paid; and when anſwered, 


altered and re-ſealed.. Heb D 
N. B. This is only neceſſary where error is brought 
after judgment by default; for if it be after verdict, the 


N n not be altered, as the want of an original 


' Eannot, in ſuch a caſe, be aſſigned for error. 


A miſtake being diſcovered in one of the defendant's 


Chriſtian names, leave was granted to amend the ſpecial 


capias in order that an application might be made to the 


maſter of the rolls to procure a new original. Cary v. 


8haw, 7 D. & E. 209. N f 


* 


Of the Mode” if proceeding by . original Quere 


Clauſum Fregit and Summons in C. B. 


The original quare clauſum fregit here mentioned, is 


preciſely the ſame kind of writ as that on which the pro- 


ceedings by capias are founded; the only difference is in 


the proceſs which iſſuęs upon that writ, inſtead of its bein 


by capias and alias, and the like, which is proceſs againſt 


the perſon; it is by ſummons and diſtringas, which is the 
| _ Procels againſt | | 


the defendant's gaodr, 


a> g ot 8 4 ot WIC. e 
Sos. ea ae; is roam 


wp — 4 8 y 
2 N k CI 
aan ile dey. wk. Ye. ˙ —Ü0w¹0à. ̃ Ü ˙ . Q Goh as. 


| of compelling the defendant's appearance in civil actions, 
ſo 


his perſon not being liable to an arreſt. But the writ of 


| capias being gradually introduced, and at length generally 
allowed, and being deemed the moſt effeQtual and pre- 


7 ferable mode of proceeding, the proceſs by ſummons ani 


diftringas fell almoſt into diſuſe. 


It is, however, by no means taken away; and is in 


ſome caſes preferable to the capias ; namely, where the 


defendant cannot be met with to be arre or ſerved 
with proceſs, at leaſt without great delay and difficulty, 


and yet has goods that may be diſtrained; for in this 


caſe, per/onal ſervice of the ſummons is not neceſſaryʒ 
but it is ſufficient for it to be left at defendant's houſe by 


the ſheriff's officer, and the writ to be returned Notice 


3 to the defendant; and if he does not duly appear upon the 
appearance-day of the return, the diffringas iſſues, and 


afterwards an aſias, and ſo on, till he does appear, or 
until ſufficient goods have been diſtrained and levied te 
anſwer plaintiff 's demand. - OTE og rot I ng 


be The mode of proceeding is as follows 5 


How toproceed. 
Prepare memorandum, or minute of evarrant to proſecute, as in Memorandum 


atber caſes. See Introductory Obſervations, D. 3. Make our of warrant. 


 precipe for the cunſitor of the county where defendant has goods, 


\ Middleſex, C. Original quare clauſum fregit fir A. B. againſt Pracine for -- 


C. D. late of Weſtminſter, ' mercer. Treſpaſs at Weſtminfter, re- curſitor. 
turnable before his Majefty's juſtices at Weſtminſter, on the ee | 


of All Souls. : +7, "fs arrovkuay.. 


”- 


Fal- præcipe and memorandum of warrant:to'curſitor, who quill How to get ori- 
Furniſh you with original figned and ſealed; pay 48. 6d. Go tp Sinal writ 


proper ſheriff's office for a ſummons; pay 25. d.; give it ta the 
7 24 465 5 pay bim, for ſummoning each defind- 


” 
# ; 


Meer you uſa 
ant, 56. 


| 


ſummons. 


— 


the appearance day of the return of the aurit defendant When and bene” 


U 
frould appear, which is done by entering appearance with the deſendantſhould 
Haxer of that county where writ was iſſued, and at the ſame time Apear. | 
delivering memorandum of '<uarrant to defend.” The præcipe for 


* 


appearance is-— 


o 


Middleſex, J. Apprarance for C. P. las of Weltminfter, mercer, Pracipe for aps 


monfow of All Souls 


"3/1 % * * 


41 tbe ſuit of 4 B to an original quart, and returnable on the pearance. 
e e IB P. R. attor 9 


If defendant does not appear, (which you may know If defendant 


by ſearching at the filazer's, and no appearance being 
entered, ) apply to the ſheriff to return the original, vo by difiriagan 


how 


not 
to 


t 


appears 


— A OO ¶— « , r OS nic ERODED ns , ‚ be 
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— , éÄẽ!E“! 
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* 


That ad ex- The act of 10 Geo. 3. c. co. extends to all writs of 


on or PROCEEDING IN B. R. ch. v. 


an abſtract thereof on a flip of paper; carry it to the 
filazer; pay 6d. If notice to defendant be returned on 
writ; make out diſtringas on a half-crown ſtampt parch- 


ing it, 28. 6d.; ſeal, 5d.z go with it to the ſheriff's 
olfiee; get a warrant thereon to diſtrain defendant's goods 


him 108. for leyying. On the return of diſtringas, 


b. appeared, move to increaſe the iſſues, either in court or 


| How to inereaſe in the Treaſury Chamber. The court, on the alias dif 


tringas, will grant a rule to levy in proportion to the 
amount of plaintiff's debt, for it is at their diſcretion; 
ſometimes, even to 40 or 5ol. Carry the rule, with the 
; alias writ, to ſheriff, If not fulficient levied thereon, and 
defendant does not appear, ſue out a plurier, and move, 


will now grant to the amount of the debt and coſts; 


| Pharies diftrin- carry rule, as before, with pluriet writ, to the ſheriff, who 


uw will make out his warrant accordingly. When the levy 
88 has been made, get p/uries writ returned; and if defend. 
aAaaut has not appeared, move to ſell the iſſues, and apply 
them to payment of defendant's debt and coſts; purſuant 

„ „ene 319 Gee, , e, %% Fs , 
Motion n . If defendant ſhould have appeared at any time after the 
upon 10 C. 3. paſſing of the diſtringas's, and before a rule obtained tb 
EN” | fel the iſſues, then move the court, under the 10 G. 3. 


gas, and alia diſtringas, or as the caſe may be. 
writs of diſtrin- diſtringas in general; though, 4 the preamble of the 


b 
. ſtatute, it ſeems only to refer to ſuc 


muſtappear, and W : 2 g 
br ns ae are both reckoned inclufively; nor is there any difference 


reckoned, whether the return day be on Sunday, or any other day. 
I) be defendant was ſerved with a clauſum fregit," re- 


' +...» 1, Wedneſday following, the plaintiff, ,on the Thurſday, 
FEES ſue out a diſtringat; on that day the defendant entered 


l * 


ney 


— 


dite with the cuſtos brevium; pay 4d/j he will give you 


ment, and a 1 or the office ; pay filazer for ſign- 


to 408.3 give it to the ſheriff's officer you employ; pay 


% Which you may get returned at the office, ſue” out an | 
By alias diſtrin- iar in the ſame way; and then, if defendant has not 


as before, for a farther increaſe of iſſues, which the court 


C. 50. to ſell ſo much of the iſſues as will be ſufficient to. 
Pay plaintiff his coſts incurred by reaſon of ſuch diſtrin- 


0¹ as iſſue againſt mem- 
Ne bers of parliament. Raban v. Plaiſow, Bur. 2726. 
Whendefendant The return day of a clau/um fregit, and the guarto die poſt, 


' turnable in four weeks from Eaſter-· day; the return was 
Sunday April 2oth 3. the defendant not appearing on the 


an appearance. On Friday morning the plaintiff's attor- 


* 


sec. l.) BY ORIGINAL QUARE, &c. 


ney levied 408. under the diſtringas, on the defendant's 


oods. 


5 Kerby, ſerjeant, obtained a rule to ſhew cauſe, why theſe 
iſſues ſhould not be repaid to the defendant, with coſts, on 
the ground, that the return day being Sunday, the defendant 
had till Thurſday to appear, and as the diſttringas iſſued on 


that day it was irregular, 


To this it was anſwered, that by the uniform practice of 


the court, the defendant was bound to appear tuithin four 
days of the return of the writ, which are incluſive both of the 


return day and the quarto die poſt, and that Sunday was to be 


conſidered like any other return d 


The court, after conſulting the 3 as to the prac- 
tice, were of opinion againſt the defendant. Rule diſ- 


charged. Fano v. Coken, i H. Blac. 9. 


After appearance, plaintiff may declare upon this proceſs, 


in any county (though different from the writ) and 


cauſe of action; and may, after judgmeut, if neceſſar 


chaſe a. ſpecial original, to warrant the proceedings. 


in any 
Ys pur» 


{= Having now ſhewn the mode of bringing defend- 


ant into court, in all common caſes, whether the action 


be bailable or not bailable, and whether the proceedings 


be in the uſual way, by bill in the King's Bench, and 
capias in the Common Pleas, or by ſpecial original in 


the former court, and original quatre clauſum fregit and 
ſummons in the latter; the next ſtep to be taken is, to 
ſet forth the plaintiff's charge or cauſe of ation againſt 
defendant, fully and particularly in the DECLAaRaTION. 


And as, from this period of the' ſuit, in all the above 
caſes,” the proceedings which hitherto have been widely 
different, and therefore ſeparately conſidered, are nearly 
V nilar, they will bereafter be treated of under one bead, 
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e 5 
of the Decoration, 


JE Declaration or Count is nothing more than a ſtate. 
ment in writing of the cauſe of complaint which the 
b has againſt the defendant; ſetting forth with a de- 
gree of * the time and . when and where, 0 


— — — — 
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"1 $6 IF | TIME OF DECLARING: 2 


the manner in which this cauſe of complaint aroſe, together 
with the damage or injury ſuſtained in conſequence thereof, 
After the declaration follow the pleadings: neen tber 


yeld 71553461 71541 211-067 5 
" Formerly. the. doslardtion: and pleadings: were carried on me d . 


at the bar of the court ore tenuss afterwards. the declaration wn. 
was reduced into writing and deli red to defendant's ſattork 
ney, Who took a copy, and charged his client therewith; but Origin of proc: 
much-inconvenience ariſing from this, and-particularly rem 
their neglefting to return the declaration to plaintiff's attor- 
ney, the rule of court Trin. 12 V. 3. was made, whereby the e 
practice was firſt inttoduced of plaintiff's attorney — e 
only a copy of the declaration to defendant's attorney, M i 
. him for the and duty on the back thereof. 
at the defendant may not be ſubjeR- to the caprice or 
negligence of his adverſary, the courts: have fixed a certain 
limited time within which ner 2 1 aul — — — lid 29916 Bm 
fault thereof ent Ene Again a 1 1 1 00 | 
— kind 12 ee ſee tale e as” me a 
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e Uh e mea” Same at i B. R., only tht . 

ſuing the return of the a or  fendant muſt, ar the end of ſurb 4 

fendant may fign noupros'"\ Ani enſuing term after \return of . 

this in all caſes, (except *, ceſs, or in four _ V 1 

3 given any rule to give plainiiff-a rule ta declare, | 

. K Car. Eat a. 2. and cannot ſign nonpros wins” dhes: 

5 e rule is enpired: for if no ſuch rule 
* FA „ giwen, plaintiſf in this 1 

Has till the gin day of 

third term. ts declart in. "Bil. 
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By the genchal rule of lu, a plainei/wiuft ade withir 1 
welve months after-the return of the writ, or he will be out YR 5 

ff court. But by the rules of the courts, if he ds not de- ehe 
iver his declaration within two terms, defendant may ſigi 1 
udgment of nonprotl If, however, no fue judgment be or if no judg- 
ned, plaintiff . ſrin deliver his gecldfatien at any time | nn wa 
thin wor woe Worley v. Lee, 2 D. & E. 123. . 1. 1 
3 K E. 123." Shan Babe; D. & E. * Sg 
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TIME oy. DECLARING. L [Ch. 60 
"24+ Wis formerly held, That if a declaration were not deli. 


1 ttie ütting of the court the laſt day, although defendant had 

not figned nonpros, yet that it was at his option to receive the 

dn e 1011 ARihpation afrerwards, nor could he be angenen ſo to do. 

5 6” Barer .. Cerring i Med. 21 11r ttt 

| Reaſon why no And. {till is it upon this ground, that a new count cannot 

S — be added to a declaration after the ſecond term, becauſe that 

Ound term. would be tantamount to a new a en and Plaintiff 

. ccd not det are after two terms. v. | 

Nast bem cw F Ne er 17100 to 2137 205 Va 

Rule to declare IBI N. plaintif havonly2o the encbof he ſecond term to! 

how neceffary declare in, uhether called upon by rule or not; but in C. io 

in both courts. pe bag till this effoin day of the third rermyif mor called 

nets byrrulec!, Pi R. Hane ou en jacbngloh $3 18: 3 

Two terms al- | In both cearts plaintif has two: terms to declare in aſier 

lowed after bail baiÞis/complete.”. Tat iin Houiw nichin Nuit boil 

e ar atreaty | But if there bed treaty: happen plaintiff and defendant, 

| between the he is not oblignBrogheckars within that time.” "Walteriv. 

| | parties. Stezvard, 3 Will. 45 5. en No nant 


Of compelling If the defendant wiſhes to compel plaintiff t to edges, he 


2 to de- may obtain a rule for that purpoſe; and if at the expiration 
| thereof he does not declare, he may obtain another, until ſuch 
5 1 is drawn up for him 9 uo 61 ren by a. certain 
© a ata time, which mult be obe but plaintiff is not obligedd to 
; attend to ang othex than Ne peremptory rule: it is a mo- 
tion of cour 8 9 by counſel. This is the rule calling 
upon plaintiff to declare; but there i is alſo a rule to e 

* — by Plaintiff, for further e to declare i in; which 

(a rh % 

Explanation of Formerly, hor . phendings <p the parties 2 
the different carried on ore tenus at the bar of the court, plaintiff could not 


ways of declar- declare until defendant had actually appeared in court. 80 


ing. 


indeed for a long time after the introduction of the practice 


| of declaring 
of declaring in be deliy 4 till the defendant was brought into court; that 
chief, is to Tay, until common bail was filed, or appearance entered 
in actions not bailable, or ſpecial bail put in and perfected in 
bailable actions. The only way, therefore, of declaring at 
Wl that time was, declaring, ag it is termed, in chief, that is to) 
Of declaring de ſay, after the defendant has appeared. But for the ſake of 


8 expediting juſtice, it was ordered by rules of court, that 
„ e Plaintif might declare immediately, npon the return of the 
j «-  - © proceſs, without; waiting for defendant's appearance, which 
FE Vas called declaring de bene ge, or ; conditionally : that is to 


fag, conditionally W. * Dad put in and l 


vered by the laſt y-of the ſecond term, that is, on or before | 


and pleading by attorney, no declaration could 


} (8) 850 13 TIME OF. DECLARING./ | 

5 hail, if the ien were bailable, or until he had ſiled com- 

„mon bail, or entered an appearance 1 W action were not 

1 bailable. | : A 

; There are, therefore, now two * of declaring, n e denz 
: in chief, and de bene eſſe, in all actions founded "upon ee bale f a 

* iſſued. 


already ifſued againſt the defendant. N 
But there is further a third way of declaring i in 080 Of; | 

| wherein no proceſs. has iſſued, aud this is called declaring by © the oe. e 

the bye, which can only be done when the defendant is agu - e 

Aly in court; for he is not till then ſuppoſed. to be in cuſt ad: 

and this mode of declaring is grounded upon the principle OG re- 

of the defendant being already in cuſtody, and there fore no a ger. 
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1 * veel _ 

" occaſion for any freſſ proceſs to warrant: the declarations * 1 

w We ſhall now proceed briefly to  ſhew: the Fa in each -wbe en ; 4 wo 
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* Perg in cher f 18 Feen the phintif FEY RO after the hat. dne 
5 defendant has appeared; and this may be either when de- toaglt a 
. fendant has himſelf appeared, or when. plaintiff, has appeared love nes: al- 
b for him according to the ſtatute; for until defendant is re- mo Each 
gularly brought into court, plaintiff cannot declare in chief 
5 Smith v. Painter, 2 D. & E. 719. Cool v. Raven, 1 D. & E. aeg en 
ki 635. 850 in bn B. Mathews v. Stone, Bar. * e e to ee 
e e du 
: Tag 5 5 Haus, Us 22 has Meal. | if a „ 
8 FR every ff in ako: k pe- IF hk wh mtg s 2 has Copy of declar- 
re WH cial or common bail ſhall be appeared or pubin bail, ibe declar ation to be de- 
ot filed,-and notice thereof given to ation nut be delivered 70 him; livered to de- 
90 the attorney for the plaintiff, a co- whereupon he muſt pay for the arts ay afar 
| ty of the declaration ſpall be deli- ſame duty and, warrant; or. On Who is to pay 
1 Wh vered /o the defendant's attor- jar ra Fa him, br _ clerk in 8 for ſane. 
ney, 2vho  foall pay for the ſume abſence, or it, bis abode be un- If he refuſes, or 
lat png alike 22 but if known, Nn, ay be filed in the ro-, Place of abode 
ed . attorney for the defendant, b. thonotdry's office on payment 3 
in bis alert in his abſence, refuſes to a count, or Sd. per ſbeæt; ani thin copy may be 
at Wl pay fir ſuch copy; tor , it hall on notice rr ro to the defendant warp in che 
to len 1hat the abode of the da- or bis attorney, (and from the time e ner 
of. bendant's attorney be pnknown, of; giving J#ch notice, and not be- given to de- 
at 4 74 plaintiſt's attorn alien. it ors declaration is ell deli ver- tendant or his 
h Mall be Inwoful to leave uch copy ed,) and on rule to plead being attorney. 
ne of with the officer of this court given, judgment for want of plea - 
ch appointed for affiling declara- may be ſigned, and no plea may be 
to BY zone, and notice thereof” hall; * received till the deciaration'is taken 
ted e ee be given to fuch de-, out 27 the en. * ** ha Fas 3. 
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frudant or his attorney; and fuck 

E declaration ſhall be held well de- 

| - divered from tht time of ſuch no. 
Fo ee dere 1 Trin. * . 


How, s ber bas ug, + Defendant arti „ the 


— ION LI aan ts tau 
ation io be left dy ndants, and an appearance is entered, or common bail filed 
_ atthe office, for ſuch defendant or -defendants by the plaintifF*s- attorney purſy. 
65915) _ 2 the ſtatute, the —. 7 artorney Frm 2 Hall leave z 
er — 


5 3 


Vn 


Mis attorney, 


hat notice 
mall expreſs. 
ne hens fendant or defendants to hai to ſuch ral and that in caſe fuch 4 
plead thereto, /ſendant or defendants donot plead to ſuch declaration by fuch limited tin: 
gment ma) 7 fo be expreſſed in 25 255 l will by e, 850 2 


I wet rer * Of 4 = wy 
as aforeſaid, ſuch dec ien 
e ee fich defendant or defendants, and not nt hr 


Wan s. tad in cafe fach defendant or defendants, after fach notice hb 4 
ae bened. not plead by the time the rules for pleading are out, the plaintiff may, in 
+ bis of tn. fac caſe, fign his judgment (5 without any other or further calling for 


may b 
on to nd: delivering a notice in writing to ſuch 9 or defendants, or by 
| ant,or leſt at leaving the ſame at the laſt or uſa 3 of. abode ef _ di- 


——_ fendant or deferidants; which full ge 


but before the defendant has appeared, i it is called dec/aring 
<4 . bene gſſe, or conditionallys that is to ſay, conditionally until 
defendant has filed common bail in B. 


1 eee in C. B. if the action be not bailable ; or until 
has put in and perfected bail, or (in caſe bail has been put 
in but not juſtified) until bail have Pan; if the action be 


15 
(a) ) i 0. B. he rule fays the notice muſt 6gnify. in whoſe office ſuch de- 
20 5 An C. B. the rule ſays, what a ru to plead muſt be firſt given. Seo 
| The 


A bailable one. 


R. Mich. 1 G. a. C. 3. 


xi and or defendants of the time * — fach aurit of - Phe 
2; OW . G. 2. B. R. Mich. 1 G. 2. C. B. 1 
e For further e e theſe 8 ſee 29 (F), 0), 0. 
uh wok (0) Decheing de * N. ; | 
What. | "Whey | plaintie declares after the return of the proceſs, 


or 1 an A 


D SS. : | | LABEL 
öS. 1 .'DECLARING: DE BENE ESS. 22 


) The lateſt rules reſpecting this practice of declaring de bene 

| e are the following oo 

1 B. R. 333 8 85 
It is ordered, that upon all pro- Upon proceſs returnable the firſt, Ho in B. R 

coſe ta be iſſued out. of this court re- ſecond, or third return of any term, in actions not 

turnable before the laſt return of the declaration may be delivered de bailable. 

any term where no affidavit hall bene elle at the return of the pro- How in C. B. 

be made and filed of the cauſe of ce/i, with" notice to plead, if in in actions whe- 

ation, purſuant to the att of par- London or Middleſex, (and de- ther bailable or 

liament for preventing vexatious fendant lives within 20 miles of m_ 

arreſts, the lamp may file or au- London,) in four days: but if 

liver the derlaration de bene eſſe the plaintiff declares in any other 

at the return of ſuch proceſs, with county, then it may be delivered de 

notice to plead in eight days after bene eſſe, with: notice 1 plead _ 

the filing or delivery thereof; and within eight days after declara- 

if the defendant doth not file com- tion delivered, either where there WR 

| min bail and plead within the ſaid, is ſpecial or common bail filed. 

eight days, the plaintiff, having Rule Trin. 8 G. 3. 

filed common bail for fuch de 

ſendant according to the ſaid | 

at, may fign judgment for want 

of a plea ; provided that ſuch de» 

claration be delivered or filed, and 

wtice thereof given four days ex- 

cluſive before the end of ſuch 

term, and a rule to plead be duly 

_ © Rule Trinity Term 22 © | 

"Upon proceſs to be Med and WAVE 2,525.5 lewis B..R 

made | returnable as aforeſaid, ' © In actions bail- 

where an affidavit ſhall be made £ es, ee, 

1 Me ) 8 

pinſuant to the ſaid aft, the di. | 

claration may be filed or delivered 

de bene eſſe at the return of ſuch 

proceſs, with notice to plead in 

four days after ſuch filing or dili- 

very, if the action be luid in © 

London or Middleſex; and the ' 

y defendamt lives within 20 miles 

J of London, and in eight days if | 

il i the afion is laid in any other 

2 

e 


A r . ee & fl 


> 


'S 4” SY > SW” 


— 
- 


county, or the defendant lives above 
| 20 miles from Londen; and if 
t WH be defendant puts in bail, aud 
e eh nor plead within ſuch times &s 
2 eee Before 3 | 
judgment may be figned: provided 
or » and notice . reof given e 


* 


words are upon all proceſs returnable before the 44% return 


At what time. 


N 7% ; VT 5 1 FR gh. o 8 . X e ; A Is 
It is obſervable that in the above rule, Thin. 22 G. 3. 


bene e, except 
of the term. 


as mentioned in the rules (ſince thoſe rules do not extend to 


_ Martyn in 1 Cl. B. T. R. 53. where on procefs returnable 


? 


Drehe De BNE ESSE. (Ch:VI.t 


an Welse befire 1 
eee e e 


duly entered, Rule Trinity Term | 


the 
« of any term; and in rule 8 G. 3. in C. B. they are © upon 
«, proceſs returnable the 1ſt, ad, or gd return of any term, 
« plaintiff may file or deliver declaration de bene aſſe, with no. 


derſtood, that no declaration could be filed or delivered 4 

pet proceſs returnable before the 7aff return 
Thus in a late ingenious book of prattice— 
e Upon proceſs returnable the af return of the term, the 
«. declaration cannot be filed or delivered de bene eſſe: and 


the rules of court are referred to in ſupport of this doc- 


trine. Tidd. 233. But with deference I conceive, that the 


operation of the above rules of court is not to confine de 
clarations de bene aſe to proceſs returnable as therein men- 


tioned, but only to regulate the time wherein defendant is f 


pPlead to ſuch declarations on proceſs ſo returnable. Plaiftif 


may declare de bene gſe upon any proceſs whenever return- 
able; but if it be not returnable before the laſt return of the 
term, the notice to plead muſt not be in four or-eight days, 


' ſuch declarations de bene ef), but the defendant will, in that 
caſe, be entitled to an imparlance, and the notice ſhould be 
to plead within the firſt four days of the next term. Apree- 
able to this is the determination in the caſe of Abbey ani 


the of} return of Trinity Term, a declaration was filed & 
bene efſe, with notice to plead within the firſt four days of 
Michaelmas term, and it was held regular. No reaſon in- 
deed is given, but it is ſubmitted, that it might have been 
. e the principle above mentioned, namely, that the rules 
of court only govern the zime of pleading to declarations d 
bene efſe, returnable before the laſt return, and do not mean u 
prevent plaintiff's declaring de bene eſſe upon any proceſs're- 
turnable upon any ſubſequent return, pi vided "the niotite 
0 


to plead be accordingly within tlie firſt four days of the fol Sb. 
A declaration d less % mall be bled or (delivered ba 4 
the defendant has appeared, and even before the time for hu tin 
appearing or putting in bail is expired. Forberiy v. Li du 
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1 Foe declaring after appearance is called declaring in chief. 

And if plaintiff neglect to declare de bene effe before the time 

for defendant's appearance is out, he muſt. firſt bring de- 

fendant into court by filing common bail, or entering an ap- 

pegrance for him according to the ſtatute, and then declare 

ag kinſt him in chief. Smith v. Painter, 2 D. & E. 749. 
That is, provided the action be not bailable; for if it be, 

5 then proceed againſt the ſheriff, or upon the 
„ A: ee hor eng 


+ 


* 


So that the plaintiff can never deliver declarations: de bene 
after the expiration of the time allowed to plead; and if 
he do, and proceed to judgment, it will be ſet aſide. Baker 
n B. R. the return day of the writ is the ſooneſt that a How ſoon it 
declaration de bene ee can be filed or delivered; and where an E 
original is returnable on the effoin day of term, declara- 
tion cannot be delivered de bene efſz till the firſt day of term. 
Burgh v. Dixon, 14 G. 2. | 


bene efje on the return day, and be good for many purpoſes, S 
pet, cha in favour of plalntif to ae his . eee ET 
not be delivered ſo as to charge defendant with paying for | 
the declaration till the. appearance day; for the four days of 
grace are allowed defendant to make an end of the cauſe by 
1. WW payment of the debt or otherwiſe ; and if this practice were 


* 4 a £© x 626.16 x 


to to be countenanced, an attorney might delay the ſervice of 
hat the writ till the night before the return, and charge the de- 


4 


ts .Golding v. Grace, Black. 750. 


be fendant with the coſts of declaration as well as proceſs. 
And in F. K. the maſter will not allow coſts of declara= © 


ible tion delivered under ſuch · unfair circumſtances. / 
1% + If a writ be returnable the laſt day of one term, and de- 
s of fendant does not juſtify bail until the fourth day of the next, | +» 
in. he is not entitled to an imparlance to the third term, though 


een plaintiff do not deliver declaration de bene efſe before the 
ules eſſoin day of the ſecond term; for no laches is imputable 
184 to plaintiff for not declaring until defendant is perfectly in 
mu court. Rollefton v. Scott, 5 D. & E. 372. | 


— 


TY The eight days time when defendant is to plead reckons Time for plead« 


otite from the delivery of the declaration, be it ſooner ar later. ing bow 

fel Shadwell v. Angel, Burr. 55. FVV 

Do in C. B. if a declaration is delivered de bene eſſe on the In C. B. 
eſſoin day of the return, defendant is entitled to eight days 
time to plead (though it be a caſe that would otherwiſe re- 
quire only four); if after the eſſoin day, and on or before the 
appearance day of the return of the writ, the defendant is 
entitled to four days rom the appearance day; and if . 


- 


But in C. B., although declaration may be delivered de On return day. 


* 


F 
. 
: 
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1 | very. Blac. 1243. bh OS * „ 
| If declaration Although the user of a declaration de bene eſe after the 
eee time expired ſor putting in bail is a bad delivery, yet it is not 
Waiver of bail; à Waiver of exception to bail; but demanding a plea is; pe. 
$ ___ cauſe. the latter is admitting the defendant to be in court Ah 
3 in a condition to plead. Lier v. Wainhouſe, Bar. 92, 
I defendant do Where declaration is delivered de bene et at the return of 


not plead, &c. N Nee | 
plaintiff Dig proceſs, with notice for defendant to plead within eight days 


bail and plead within ſuch eight days, plaintiff may ſign 
judgment for want of a plea, having firſt filed common bail 
for defendant, and a rule to plead having alſo been duly en- 
5 4, 4" cerned; 3 Bhadwell'v, Ange, Burr. gg. nn he i 
Care ſhould be taken to mart the declaration according 
tthat it is delivered de bene gfe, otherwiſe it will be irregular, 
Evans v. Tillam, Bar. 257. 5 


Pipes 


» s) Declaring by the Bree. 


* * 
$9 
* by nM 


Declaring by 
| the bye. 

court, either at the ſuit of plaintiff himſelf or ſome other 
_ perſon. Now there are three ways in which a defendant 


into court at the ſuit of any perſon, by having himſelf filed 
common bail and the like: or, 3d, He may have. been forced 
into court by plaintiff's having filed common bail, or entered 
. an appearance for him according to the ſtatute. 
In B. R. Now in the two firſt caſes, by the practice of the King's 
. Hang Hog Bench, any perſon may deliver or file declarations againſt 
dye. is him by the bye, provided they be delivered or filed within 
N the ſame term that the proceſs againſt defendant (upon which 
he is either ſo in cuſtody, or to which he has ſo voluntarily 
appeared) is returnable. Sulyard v. Harris, Burr. 2180. 
And the plaintiff himſelf may declare by the bye againſt 
him at any time before the end of the next term after the 
return of the proceſs, Smith v. Muller, 3 D. & E. 627. 
But in the 3d caſe, where defendant has a ie into 
court, no other perſon except the plaintiff himſelf, can deli- 
ver a declaration by the bye againſt him. R. Mich, 10 G. 2. 
Wallis. Smith, Caſ..Temp. Hard. 207. ; 


in c. 3. he above is the practice of the court of King's Bench : 
but that of the Common Pleas is otherwiſe'; for there, 1 


vered after the appearance day, then 16 four days ofter del. 


klin judgment, after ſuch delivery, if the defendant do not file common 


enen e v 


© Declarations by the bye are not grounded on any origin! 
writ or proceſs, but —_—_— the defendant's being already in 


may be in court: uſt, He may be in the actual cuſtody of the | 
marſhal as a priſoner: 2d, He may have voluntarily come 


BLESS — 
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all caſes, no perk 
tif himſelf ; 
which the Zeng is returnable. Methwin v. Pople, Cal. P 
C. B. 6. Dunn v. Hutt, Bar. 346. 


1 rule alſo prevails in B. R. when the action is by 


J. Tidd. 217. 


Z. The teaſon of this difference in the pradige of the 
courts ſeems to be, that in B. R., when defendant is actually 
in court, either by having filed common bail, or by putting 
in ſpecial bail, he is preſumed to be i in the cuſtody of the 
marſhal, ready to anſwer all declarations that may be brought 


againſt him by any perſon whatſoever 3 whereas i in C. B. he 
jon only in court guoad the plaintiff, " . 
If a joint action be brought, one of th plaintiffs declar- 


ing ſeyerally by the bye, will be deemed as a ſtranger, and 


can only be done in B. R., ſubject to the above rules. Sul 
dv. Harris, Burr. 2181, 3 | 
80 in B. K. in an action at the ſuit of the baron oaly,' 2 

declaration may be delivered by the bye at the ſuit of We: 


ſelf and feme, and vice verſa; but not 10 in C. B. Nw | 


& Ux. v. Robins, Bar. 337. © Fes 
80 in B. R. upon proc with an ac n at ſait " "PO 
tiff as executor or a ignee, he may declare by the bye in his 


can declare by the bye, except. the plain- 
he muſt do it within the ſame term in 


How in joint 
actions. 


In done 55 
ee . 


By executor. 
22 9 * 
- 


own right: but not ſo in C. B. u eſs j it were a general Figs 55 


ſum fregit without an ac etiam. | 
But in all caſes where defengatnk comes in by rule of drt 
and not by proceſs, he is not compellable to receive a de- 


| claration by the bye; as where a perſon by rule of court is 


made defendant in ejectment and files common bail, and 
other ſimilar caſes. E tyles, 47. 0 

A declaration by the bye pre · up poſes a aeoldrati6l in 
chief, and therefore no declaration by the bye can be deli- 
vered until plaintiff has declared in the original action; ſo 
that if plaintiff ſues out a writ qui tam, and declares in his 
own name before any declaration in the gui tam action, it 
will be bad. N 


80 if he holds defendant to bail i in aſſumpſit, and ie | 


in trover, as if by the bye, it is irregular. Tetherington v. 
Golding, 7 D. & E. 81. Detves v. Strange, 6 D. & E. 158. 
See cont. 2 v. Small, Caſ. Prac. C. B 5 8. Con. TOs 
Ts 1 Crom. 96. See 725 (E). 


© Engroſling, filing, and delivering | 
Declaration. 


The declaration ſhould be engroſſed on 3 
lumped paper; charge a: 26 4d. per 1 — (ſeventy- 
3 


rwo 


—— —— — TEIN I I — 


How if defend. 
ant is in court 
by rule of court. 


= 


=} 


8 /ENGROSSING, ritins; AND bon. 100 


de de bene aſe. timally until common bail be filed (or an appearance entered, or bail 
| 2 be put in and — ed, 4 the caſe may be]; and defendant 
#s to re Bereto in four days, (or 2251 8 or 2s e caſe * 155 
wiſe "op, rung 


( 
_ two words Wiking 3 ſheet,) beſide Yr War is 5 tor 5 

ſheet, but N or paper, 45 p 

N | For the OY to en. — 6 | : 
J TY 1 
25 actions 4d.; 8 * * ah, e, and. PTY ec 
8 5 filing common bail according Ws, Ad.; in ler, ations, Sd.; a. 1 
8 | Jy 25 2 1 3 25 14 mom | fe 
RS Beſides which, you | ſhould erte on 3 the time bh 
for defendant to plead thereto z and- if the declaration be d 
filled or delivered de bene F a, it mould be ens. Front or 

ingly; as thus, if e declare in chief: 0 

Torm ot ine _ defendant is th | plead hereto in four ( or * ce o 
2 be firſt * days Ex next Samara ras 5 as ache wh wo) ether 1 

| [IF ist declare 4 fk # thus: EN, wi 

Tf declaration This declaration is fled (or delivered as the caſe e may = OY ch 


Tndorſementnot But this ndeefotnant} is 5 . whey the 0 bor 
] e a gps is filed in the office, becauſe in that caſe a notice muſt be 4 
| filed, but notice given to the defendant, or left at his laſt uſual place of abode; tit] 


waffe given. which notice muſt expreſs the nature of the action, at whoſe 2 


ſuit, and * time allowed for pleading, 28 follows; $7 | 1 
: | ve 

- Form of Netice of Declaration. . tice 
An 


Form of notice Take notice that à declaration was this day filed with the clerk of 
of parton, the declarations in the King's Bench office, in the Inner Temple, Lon- | | 
don, (if in B. R.; or with the Prothonotaries at their office in Tan- ela 
field Court, in the Temple, London, if in C. B.) conditionally until Atte 
Special baikis put in and perfected, (or until common bail be filed, or for 
until common appearance be entered, as the caſe may be,) as of offic 
this preſent Michaelmas ferm, againſt you, at the ſuit of the about bad 
named plaintiff, in an action of treſpaſs on the caſe on ſeveral promiſes, 8 M 


zo the plaintiff's damage of 100l.; and unleſs you plead thereto in fur Wh 8 
days (or as the cafe may be) from the date ber eof, judgment will bt bor 
POE Oy you by Lak Dated the 28th day of 7 January 1794. 10 
Tours, &c. - 


J. S. 4 "A 
. c. b. th abroe ale. J. Wl fe ff ans, defc 
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4 declaration be filed in chief, then the bots ia hb bons 
y omitting the words « I ai bail be put 0 
$ and per ect.. | 

As hor time wherein defendune.i is to on muſt be — How indorſed 
rately indorſed on the declaration, or inſerted in the notice, as to the time 
it is extremely material that pions ſhould be well youu end 
ec there with. | 

Whenever , 5 is delivered or filed in chief; de- How, if wu. , | 
fendant is to plead in four days from the delivery thereof; tiff fn deck 3 
provided the venue be in London or Middleſex, 5 the de- eee 
fendant lives within 20 miles of London. But if the venue 
be not in London or Middleſex, or if the defendant does not 
live within 20 miles of London, then he is to plead in tight 
days, CO eee ha eren hangs the action be bailable 5 
wy mort: 1 
But b Wee he kara is "Lelivercd i or 1 Had 4 A How, if plain. / 

the time of pleading is different in the two courts; for 2 
in K. B. if the action be no? bailable, it is always eight days; B. R. s 
— if it be bailable, then four or eight according to the 
above rule. But in C. B. no ſuch diſtinction prevails, but How in C. B. 
whether the action be bailable or not, the time for pleading. | 
8255 four or eight days, the ſame as when N declares i in 

i | 
It i is, however, to be We that i in both courts, dd How, if de- 
in all caſes, if the declaration be not delivered; or notice in gala 
given four days excluſive before the end of the term, de- Ms” 
fendant is entitled to an imparlance; and therefore the time 
for pleading is within the firſt four days of the next term. 

See poſt Ch. VII. Sec. VI. in what caſe defendant is en- 
titled to imparlance. | 

But it is not abſolutely neceſſary for the notice to plead to 
be indorſed on declaration, or given when declaration is de- 

livered; for if given afterwards, provided it be a proper no= _ 

tice as to the time wage: for pleading,” it will bs good. 

Anon. E. B. 2 Wil. 13 f 1 

If the defendant's er be known, a copy of the de- Of filing and 
elaration muſt be delivered to him: and if he be a country delivering de- 
attorney, then it ought to be delivered to his agent in town: 
for if it be delivered to the defendant himſelf, or left in the 
office, unleſs the attorney refuſed to pay for it, it will be a. 
bad delivery, P. R. 126. I bite v. Lua, Ray. e 
8 Mod. 379. 

So if the defendant's place of refidence be known: it is 
irregular to file the declaration i in the office, Oldham v. Bur- 
rell, 7 D. & E. 16. 

But if the place of abode by defendant's attorney or of When filed... 
enden be not e or if ſuch OY refuſe to pay 

Q 4 | or 


£ 


7S 


_ office. 

80 if Nala files: common bail, or enters appearance 
for defendant-according to the ſtatute.” +» 

If ſuch defendant, for whom plaintiff 1031 W * 2 
3 attorney, he muſt not deliver declaration to him at 


his chambers, but muſt leave it in the office. - 8 PF. R. 128, x 


5 r Fader v. King PET -_ 
aue. A wii 83 0 to od delivered or fled before 
1 8 evening, otherwiſe defendant will be entitled to 
) cez and judgment, if . obe will be ft: aſide, 
P. R. 123 n 


i Fonrdayuhefors: . —— ſhould be delivered b FR 8 e kita 
55H Ms coped the end of the term, (i. e.) on the eighth, if term ends on 


| the twelfth, or defendant will wi entitled to an Imparlance, 


nts P. R. tag. Porter v. Barner. | 
Not on nds. Delivery of a declaration on a e Few though caſes 
may be found to the contrary. ' Walker v. T. own, Bar. zoo, 
_ Morgan and Jobnſon, C. B. b. R. A 
A declaration may be ee by the bye after payment 


"I debt and coſts in the original action, provided it be deli- 
vered of the ſame term in which writ is returnable. 2 5 


v. Millau, P. R. 144. 
"So after a plea in Gbgtemebe _ entr :. quod bill ca 2 


ene &E. 634. 23 


2 J The Notice + eben 20 eins for 
| ae. 


* % 0 - 88 


Is all aſi ads 3 are left e or filed at ta *- 
Gee, a proper notice thereof muſt be given to defendant. or 


his attorney; for if declaration be. left in the office, and no- 


tice given to defendant's e it is tantamount to a deli- 


of it to him. Thomas v. Baſbell, Caſ. Prac· C. B. 84. 


How OY b Bees, not delivered to the attorney, it muſt be left at the _ 


or uſual place of abode of defendant. _ 
If neither the attorney nor the defend ants laſt place of 
\ abode can be found, application may be made to the court, 
that notice left at the office may be good, unleſs the bail, if 
any, thew cauſe to the contrary. Miller v. Parſons, Bar. 
- '' 07. 1 48's 
3 Notice has been held eval when put under the door of 
defendant's houſe, which was empty and ſhut up; court 


thinking it a trick of 8 88 8 s to e n W ood v. 


Deag ſon 278, 
ES a6 But 


"ENGROSSIN 5 FILING; Re. les. vr q 
ber benden. then a copy muſt be ah in eher 


Toi defendant is in court during _ e deren. Liller * 


[Le IF Ef 4 £ i? . 
REF. 5. 2 1 ” * * > . 
et or IS NY ; s th 
J 983 5p #5 © 
* by x b . 8 it 
— * N 7 - R 5 f 


AR. 


en 5 NC 1 "ICE. OF:DECLARATIC os: 


But where it was merly put under the latch of defend - 


1 "op door, without its appearing that the perſon who left the 
notice knocked or endeavoured to en the e! it was bad. 
Talbot v. Oldham, Bar. 411. 


I the action be againſt two or 9 notice mall: be 
given. to all the defendants, or it will be bad. Coulſon * 


5 Tur! _ and others, Bar. an Tiago Ys Hern and My | | 
2 'It — be ſerved before nine in the nig and WE (le 
rule to plead is given. P. R. 131. & 138. 121. Lane v. | 
Elli. Gray v. Saunders. © . 


5 K* muſt not be ſerved on a Sunday. Morgan 1 2 yon, 
This ie "muſt. be in writing. P. R. 1130. Hale v v. 
5 Breedon FEY | 


It ought to follow the proceſs: fo that where a perſon 6 — 
: 40 in Dorcheſter took lodgings. i in London for three or fou. 
days, and was there ſerved with proceſs, although he ĩmme- 

diately after went home into the country, notice of declara- 

tion left for him at his lodgings was held good. P. R. 5 

Poulter v. Skinner. 7 


It ought to ſpecify technically: Hh nature of the action, as 


* treſpaſs, treſpaſs on the caſe upon promiles, treſpaſs on the 


AS Its contents, 


_ caſe for tort, debtyjeovenant, and the like, or it will be in- 


—_ 


As if it ſays that plaintiff declares on a note of. hand; ; 


or that it is an action for work and labour done by plaintiff 


| ſufficient, although, perhaps, it may deſcribe the cauſe. 5 
1 4: ſo as to be underſtood by common people. | 


for defendant though intelligible in common parlance, yet 
the notice is bad; becauſe the nature of the action, as debt 


or treſpaſs on the caſe, i is not technically expreſſed. Taylor 
V. Sberman, Bar. 299. Grauer v. Wi yes A: Wil, 84. Harte if 
_ Jomeww. v. Golding, Bar. 29117. 
It muſt ſhew the nature af the lion with ſulficient cer-. 
tainty ; ſo that merely to ſay in an action on the caſe, with- 


out mentioning whether upon contract or for tort, is not 


ſufficient. P. R. 131. Parſons v. Smith. 


But it need only mention the nature of the aki for the 


declaration will ſhew the nne P. R. 133. Shin v. 


- Gwinnet. 


Tt ſhould further fide at whoſe ſuit proſecuted, and the 


time allowed for pleading thereto ; and that unleſs defendant - 
” plead. in that time, judgment will be ſigned. | 
Notice to plead in four days when defendant is entitled to 
3 eight, bad ; and judgment ſet aſide, though not dier 
| The: eight days. . Be. 135. 1 v. Baldecks 


* 


8 
9 
0 


Nature . : 


At whole ſult. 


. . 
12 
* 5 


For if the notice: * eee e | plaintif 8. Judy 


ment for want of a plea, defendant may fet it aſide on 


motion for ſuch r ee © eee cg 2 Wil. 0 . 


as "Io B. R. this notice is ark e in all Fay but! in c. B. i; 


=o = = B. . Anchen held, that notice of a declaration being left in the 


office, is not neceſſary i in bailable actions, where deſendant's 
attornęy has put in bail, for he ought to ſearch for it; but in 
achon not Bailable it PATE Pl R. 149. Simmons v. Sharinon 


© Blacc 725. Notes to Rules and Orders, 2217. 
Wore” 7} Sed & and vide eee and Shannon as reported 3'Vi 
„5 143. 
Ho it operates Phe Ace n 4s only Joo Ae ere Frog! the ens of - 


chaten. % tivtivs; ; and is, therefore, to be-confidered as of that 


term in which notice was given. Field v. Gooding, 1 Barn. 46. 
And this, whether the declaration be in chief or de bene 
. of; for there is no diftin 


| Sheree 7 in Gray v. Saunders, Bar. 248. So that defendant 
Ch Has four days after notice of declaration to plead in abate- 
: Went - Hutchinſon v. Brown, 7 D. & E. 298. e 
atertzenberh judgment was ſet aßde for defect of notice, 

An the term following ( Michaelmas) plaintiff | gave freſh no- 

- tice, and for want of plea ſigned judgment: which ſecond 


zudgment was ſet afide on the ground that the declaration 


Was only well delivered from the time of ſerving ſecond no- 
tice 3 and that the writ being returnable in Eaſter, declara- 
tion was delivered too late, and plaintiff mult begin again. 
ü Bartholomew v. Goulding, Bar. 2911 

Tamerpractice. Formerly, therefore, when it was held, that plaintiff muſt 
declare be ore the end of the next term after return of pro- 
ces, or he would be out of court; although declaration was 
filed within that time, yet if the notice was not delivered 


until after ſuch ſecond term, though even before the efſoin 


day of the third, it was held bad, Pritchard and Lewis, 
ET Bar. 304. 
How altered. Aer erde it was e e that if the deetoration 


were filed within the ſecond term, notice given before the 


eſſoin day of the following term was good. We: and Rad- 

ford, Bur. x9y2.5 4 

Prefer practice But the practice now is, . if the een be filed 

of ſerving na- within the ſecond term, notice of declaration ſerved on the 

nes as ie dme. eſſoin day of the 'thind, or indeed at any time within the 
* 12 months from the return of writ, will be good, provided 

defendant has not _ judgment of . becauſe * 


jon, notwithſtanding it appears 


An 


— - 
£9; be: A 
oo -. 3 


2. 


fler and h Blac. 7 59. 


lt 6 that time ee in rn is out of coun. 
Me & E. 112. eee e 
N Ws Tr „ Eos 


RE for 8 i 


1 a W e in either court, the defendants Of ping 


attorney is to receive and pay for a copy of the declaration, 
whether the ſame be delivered by plaintiff's attorney, or left 


R. 0 G. 2. K. B. 12 W. 3. C. B. 
When therefore the declaration is delivered -defeililant's 
attorney mult pay for it; as alfo the 4d. for the warrant, as 


in the office before the defendant be permitted to Plead. 


charged thereon: if he refuſes to pay either, plaintiff Can- 


not ign judgment (Oneale v. Price, 4 D. & E. 376.), but he 
on leave the declaration in the office, and proceed by giy- 
ng a rule to plead, and demanding a plea, and for want of i it, 


5 judgment, taking care not to receĩre A piea till the copy 
declaration is paid for. © 


0 Ale in C. B. agree o un eren oo ofthe 


| rule of court, T. 12 


80 where declaration i is in the firſt inftance filed, and no- 


nee thereof given, defendant muſt take it out of office and 


pay. for it, before plaintiff is obliged to receive his plea z 


and though defendant appears and tenders a plea, yet plain- 


tiff may fign judgment for want of declaration being taken 
out of office and paid for. 1 Wil. 1 73. JOE, v. Mn 


(6) Deckring where- one Defendant _ has | 


appeared. 


bi both A and in all actions, whether ballable or 
not; if there be two defendants againſt whom plaintiff wiſhes 


do declare upon a joint contract or cauſe of action, and one 
only appears or puts in bail, plaintiff cannot declare until the s 


er either appears or is outlawed. 


But he cannot be outlawed unleſs the evans 5510 


) 


Of dealing | 
as two, 
one 


3 rg original: ſo that it is ſometimes uſeful to ſue by 


. ee „when it is ſuſpected. that either of the elenden 
not appear, or cannot be found. 


In ſuch caſe, therefore, plaintiff ſhould apply to a judge S 


for an order for time to declare againſt the defendant, (al- 


ready in court, ) until the other appears, or is arreſted, and 
puts in bail, or is outlawed, as the caſe may be. 
For a declaration firſt delivered to one, and then, when 


the other appears, to the other, i is irregular. Anight v. Far- 


"Whew 


has appeared. | 5 


? £ a 0 ; i 8 
: * % + ba * 
g N 
. \ ; 5 
w "IS 4 . : A 


8 5 5 
r 7 * 
* - 

by 
1 
* "MF. 
, 
7 L 
«#28 
z „ 
the 2 


L = tree" lch. VI. (c) 

Where a. a Was 3 returnable. in Michael. 

mne term, and one appearing, plaintiff filed declaration 

8 inſt him, and took out an => returnable in Hilary term, 

in which bob defendants were named, and then the other iat 
defendant appeared, and plaintiff filed a new declaration in t 
| ["_ bath as of . term; the firſt was held to 1 
3 and the ſecond wrong. dated. Stork v. Herbert and cou 


| "Hug: * court refuſed to ſtay proceedings, ſaying, plaintif 
might amend as it was but a miſtake... 


22 


If one defendant has been outlawed and plaintiff declares obſ 

a gainſſ the other, it ſhall not be in the power of the latter, cor 

by 1 to edel che outlawry. e v. Parmiter Jo 

Fg 21. 1 
Different en Faw common proceſa, where the on. is not bailable, fo 

- . commonand though four be put in a writ, if plaintiff has a ſeparate cauſe 60 
Bp ta 5 of action SO each, he. may afterwards. declare ſeverally dec 


againſt one or more of them.. Stable v. Pull. K.K. 
49.3; but not ſo if the proceſs be an 

For if the plaintiff holds two defendants to ball on a a joint 
- gftion,. and declares againſt them ſeverally; the court will 
not merely diſcharge the halle. but will ſet afide the whole 
proceedings for irregularity. Moſs v. Birch, D. & E. 722. 
Where other caſes are — 2 See alſo pg H). 

If plaintiff hag a joint and ſeparate 5 of action againſt - 
Po four, as where the defendants are all bound in an n obli 


ce 
gation to him jointly and ſeverally, he muſt declare either : 
againſt them all jointly or again each ſeverally, and ta 
cannot, if two or Goes: 78 declare er __ ew is 
. (A5 Dies varying Fr Proceſs, 


age Toe chief diſtinction in caſes of declaration varying from 
* | proceſs is, whether the action be bailable or not. 
Ses ante, Ch. 3. If defendant be held to ſpecial bail, plaintiff muſt moti- 
. 1 (E) 3,4, 5. clare for a different cauſe of action, or in a different capa- 
eity than mentioned in writ, otherwiſe bail will be diſcharged, 
and court, on motion, will order a common appearance. 
Hally v. Tipping, 3 Wil. 61., as if the ac etiam writ. was in 
1 own right, and he afterwards declared as executor.— . 4 
So if plaintiff ſues out a guare clauſum fregit and declares 5 
in trover, Turing v. Jones, K. B. Mich. T. 34 G. 3.; or if 4 
the writ be with an ac etiam in treſpaſs on the caſe, and de- 


. 
3 
. 
z 
N 
. 
| 
7 
£ 
: 
s 
{ 
! 
5 


| 


_ claration be in debt, or writ be in aſſumpſit and declaration « 
In trover, exoneretur wil be mm . v. bed 


7D. & E. 80, 1 
3 tot. Bl * 


4 


Bits court vll not alcchatze afendicat but r cuſtody 
on filing common bail; on the ground of a variance between 
che declaration and the writ in the ſum mentioned in the ar 
etiam, the declaration being only _ half the 1155 mentioned 
in the writ.— 15. 5 


"Formerly, indeed, he could not declare 0 a different Fe naw 


county; but now, by R. Hil. 22 Geo. 3., plaintiff may de- 
clare in a Geranpevuary: than that named i in the writ, with- | 
out loſing his bail. 11 

If the action be by ſpecial ibi, a greater ſtriQneſs it is 
obſervable; and in order to prevent incongruity on the re- 
cord, declaration muſt ſtrictiy parſus the writ, Turing v. 
Jones, + D,&E-q02; 

But 1 the action be not bailable, 400 by bill of Middle- 
ſex, latitat, or capias, the proceſs is deemed a mere ſummons 
to bring defendant into court, and plaintiff may afterwards 
declare for any cauſe of n different from or not expreſſed 
in the writ. | 

So he may deckere ki in any capacity as 1 of the ſheriff, | 
executor, adminiſtrator, or even gui zam, or the like, though 
proceſs ſued out in his own right generally ; becauſe this 


tends to narrow rather than enlarge plaintiff's demand. 


v. Williams, 3 Wil. 141. 
So if the demand be ſtill the fame, though plaintiff be 
ſuperfluouſly deſcribed as executor or adminiſtrator in pro- 
ceſs, yet he may declare in his own right. — bid. 

But not if the demand be different; for if proceſs be qui 
tam, he cannot declare generally ; becauſe there the demand 


is not only enlarged, but its very nature Res. LI 7. 


Davis, Burr. 2417. Blac. 723. 2 Wil. 392 4 
So if proceſs be in a ſpecial character as 2 gnee of a n 


* plaintiff cannot declare generally in his own right. . 


Meggs, aff ignee, v. Ford, 25 G. 3. 
Where plaintiff, by declaring different from his writ, 
waives his bail, and after verdict. brings an action on the 


judgment, he ſhall not have bail 1 in ſuch action. is: "I 


v. Seyward, 2 Wil. 93. 4 
A variance between the writ and declaratich ; in the ac etiam 
{the one being in caſe on promiſes, and the declaration in 
debt) was held not material, the ſum ſworn to being under 
40/, for the ſtat; 13 Car. 2. ſtat. 2. C. 2. on which the ac 
Fliam is grounded, operates ww where the ſum is above 40l. 5 
Lockwood v. Hill, 1 H. B. 310 = 

N. B. This is a dittinction little — to. —Sce Intro- 


au lion, 


But if plaintiff ſue the 4 by a wrong Chriſtian 15 


* and he has appeared 15 his — name, plaintiff may 


declare 


Advantage of 


i a againſt. @ kim by fuk right 1 ae 
pol appearance; for plaintiff cannot file common bail 
| for bm by bs right name and then declare. eee 


Formerly, if there was any variance between the original 
vrit and the declaration, the defendant might have taken ad. 


Fantage of it by craving oyer of the writ; but the court 


have now laid down a rule, that the defendant ſhall not have 
oyer of the writ for the purpoſe of ſetting aſide the proceed. 
Ings. Upon this principle the court will not, for any ſuch 


variance, ſet aſide the proceedings on motion; they will only, 
I it be a bailable Ren, * that bail, — they 


would be permitting the defendant to do that in a ſhone 


mode, which they cannot, by the rules and praQtice of the 


court, effect in a more circuitous -way. If, therefore, de- 


: ; - Jendant thinks any variance between the writ and-declara. 


tion fatal, he can only take advantage of it on a writ af 
ee | þ v. 1 rocks e „ 


Ck A i” 
* 


| * ng es —_ bg e o 
ſuperfuous Counts. 


85 Keane OY is 2 matter of diſcretion in the court to oblige aer 


: to conſolidate declarations. 


But where the cauſes of 468 may .be esd, and no 


| = good reaſon is ſhewn why they ſhould not, the court will or- 


dier them to be conſolidated; and if the conduct of plaintiff 


ſeems oppreſſive, will even compel him to pay the coſts of 


the application. Cecil v. Brigges, 2 D. & E. 639. 


Nor is it ſufficient to allege, that plaintiff may be ready 


| | with his wiineſſes in one and not in the other cauſe, ſince he 
55 might apply to put off the trial upon that ground.— Bid. | 


is however, uſed to be deemed a good reaſon ; and 


the courts formerly very rarely obliged plaintiffs to conſoli- 


date deelarations upon Ns: account. Minot v. Bridge, 


Str. 1178. 


It was even refuſed in e jectments, 5 e ten decla- 


rations were delirered on the fame demiſe, for- ten houſes. 
. 1149. 


Though in C. B. in a dens caſe they were ordered to be 


N put into one iſſue. Grimflon v. Grimflon, Caf. Prac. C. B. 


119. 


So three dad for the: ſame Ait were : ordered to 


be 42 P. R. Ces 1. e v. 3 


f 


Thi 


| the office and pays forit, all prece 


, Martin, Caf, Temp. Hard. 369. Whale v. Fuller, 


: , 4 3 
_— N ; 
£ 6 ** 
255 
. N 2 : 
4 7 « 
* 


ae de chrel gg one agauit nn. ife, ds 
other againſt the wife only, cannot be conſolidated. yo ge 
v. Vincent, 2 Wil. a7: 

If the declaration contain any unneceſſary counts or yan ot triking ot 
guous matter of anylength, as unneceffaxy title ſet out, or abeueue 
the like, court, on motion, will order them to be ſtruck out; 
and ſometimes (if evidently put in to ſwell the declaration) 
with coſts of the motion. 

It will appear on the face of the deakerition whale - 
counts be ünneceſſary, if defendant obtains a particular of 
aintiff's demand, which he may do in almoſt every raſe; 

d which will ſhew plaintiff's cauſe of action, and the Pro- 
r counts to recoyer upon. 

he uſnal way is, to move the chunt for rule to few ce 
1 the declaration ſhould not be referred to the maſter, or 
| prothonatory, for him to ſtrike out the unneceſſary counts, 
and (if the cafe will warrant it) why. en . mot pay 
colts of the application. 

But it was refuſed after time for pleading was ; obtained. 


25 Mint v. Ferry, Caf. : FHP: and I 255 | 
01 5 i eats in | Proceſs how od, * Declaration or > 08 
| otherwiſe. e 
ho h the rocels \ were wro „11 declaration be ti he it Ofdeſedts in 
vill . 1 e 0 © proceſs e, 
As if «defendant be ſued or arreſted by a wrong name, and by declaration 3 
_ appears or enters into bail-· bond by his right name, and plain- 
tiff afterwards declares right, court will not interpole. Hole 
* Finch, 2 Wil. 393. e, 
Again, if the proceſs be in any reſpect defective, or there by taking it ou: 
was any irregularity in ſervice thereof, or otherwiſe on part t oe; 
of plaintiff, if defendant's attorne takes declaration out of 
& irregularity is waived ; 
for the proceſs is only to bring e into court, and he 


cannot have declaration without coming into coutt. 'Cafwall 
; 5 De : 


** 
* 23 


R. 222. | 
*So defects in proceſs will be cured by not opphing to.the by not applying. 
court. in We,. . 
Application made the day before executing inquiry held 
$00 tits. Smith v. Fenks, P. R. 127. 
Certainly too late if after writ of inquiry executed. 


night v. Fele, % Blac. 759. 


But the ſafeſt rule i is to make the application with all 'poſ- 


üble e z for ſuch objections are at beſt but little 
| e 


iced, and if the. party 8 unneceſſarily acquieſeed 


I; — or wilt Krongly inclined to deny the 


8 ) ) The Rule to declare. 


© lowed wn belive the end of” the next term _ return wg 


proceſs), he muſt on the laſt day of ſuch term get a rule to 
declare till the firſt day of the next 2 otherwiſe defend. 


ant way ſign judgment of nonpros : if he till wants further 


time, he may on the firſt day of the term, get another rule 
to declare —— the laſt — of ſuch term, and then ano- 
ther until the firſt day of the following term, and fo on, 
taking out two in each term, until defendant chooſes to ſtop 


him; for he may, if he thinks fit, move the court by coun- 


then drawn up by clerk of rules, and copy ſerved* 


ſerre copy on defendant's attorney, or ſtick 1 it up in the office 


ſel, that the laſt rule may be peremptory; in which caſe, plain- 


tiff mult declare on or before the day mentioned therein; 
for the rule when en is N ptory in the firſt i in- 


ſtance. 
This rule is obtained by gi ving brief to counſel, annexing 
thereto an office * of the © laſt rule to declare role why 


tiff*s attorney. 
- Plaintiff muſt be very careful i in 8 on the s men- 


tioned in his rule to declare, or in were a freſh rule for 
Further time, as defendant may immediate 

tion of the time, ſign nonpror, without giving plaintiff any | 
rule to declare. Towers v. Powel, C. B. T. R. 87. 


tely on the expira- 


When plaintiff has obtained theſe rules to declare, he ſhould 


jf defendant does not appear. 


But ſhould he neyle& ſo to do, and afterwards terre them 


before defendant had taken advantage of the irregularit oy 


ſigning judgment, it ſhall be good and cure the defect. 
Jui tam v. Hutton, Blac. 290. | 


By the terms of the rule, it has no effect if defendant i is a 


+: ills; if therefore, he de in cuſtody, and plaintiff is pre- 


vented from declaring againſt him on account of its being a 


10 joint cauſe of action, and the other defendants not having 


appeared nor having been yet outlawed, he muſt move the 


court, or apply to a judge, and ſuch rule will then be granted 


until the outlawry or appearance of the other defendants. 


1 N ae Bar. ek - Blac. 758. Tidd. . 
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"Thea * is PM Ace h ; me | | Ir ndun Of intitung ds g N 
of the term at ns thek. alle 
According to ancient practice, ation was 

aAually Ma vered in the ſame fm 1 in which 15 writ was OY 
able; and althou 15 in eaſe of plaintiffs the time has N 
nce been enlarged, 0 the declaration ought to be intitled © || 
as of the term hen the * Wi was returnable z for it is 35 . 1 
Te as deliyered nunc pro Spe: ? eh v. Agel eee, 


if | But 929 5 thy A of ion happens 05 ariſe i in the very If nah of 26+ . 


the term. 


+ 
# - 


: to 2 e memorand um of icular Te he term 
Tubleq uent Hm time when a of w Era aroſe; fora 
green title of the term refers to the firſt day 7 and i it would 
erefore a appear $8. if declaration was | filed before any cauſe | 
of action accrue 
And where there are ſeveral . who put in bail of 
different. terms, the declaration thould be 18 4 of the ©: 
term when the laſt bail was put in. 1 W 242. Stock v. Her- 
and another. * 
| * Where, howerer, the declaration was intitled generally, 
| and the cauſe of action appeared i in declaration to have ac- | 
crued. on the firſt day of the term, it was, on ſpecial demur= | - -3 
ter, held g d; becauſe formetly when the practice was to 520 
declare ore. Teftus, plaintiff could not declare before the fitting 
ok & court; and it is poſſible that the cauſe of action NY 
might accrue on that day before the court fat, and the l. 
claration delivered afterwards, and the court will make any 
2512 r ſo captious an objection. Pugb v. Robin- | 8 
ſn, 1 D. & E. 116. : | 
But if declaration be intitled generally, and in point of When it it may 
fact it was delivered regularly after the action accrued, 
plaintiff may, on affidavit and motion, have the title of de- 
hyp amended nn Symonds v. Har minter, 
1 Wil. 78. 
At niſi prius the party may ſometimes give ne of the 
* time of ſuing out the writ ſo as to avoid the relatiort 
the firſt day. of term. Morris v. Harwood, Blac. 385 | 
320. 8. C. e e 
85 the defendant has a right to call upon plaintiff to in- When defend- 


ſiſt on 
title his declaration agreeable to the true time of delivering it 15 e 1 


to defendant, Tan v. Tn 1. Wil 30% 4% ee 
I „K O%, II. | And right, 


{ 


had e 


a IE DECLARATION. (ck. vi. 0 I 


55 an may be done in order to plead in abatement, | 
ay. dich muſt be Sour days after declaration; and there. 
1 fore if it were intitled generally as of the term, and to have 1 
AY 5 relation to the firſt day thereof, defendant might often be a 
3 deptived of this privilege. Wills v. Catl of Hol Var, 2 Wi. 

; ER | = 257 „ ! 
ap if defendant would wiſh o plead plene admin iftravit, or 4 
2 tender and means to give in evidence adminiſtration of 1 
_ "affets, or tender made between the firſt day of term and the C 
ſuing out proceſs. Smith v. Raydon, 1 Wil. 39. Vi nter v. 
Moreland, 2 Barn. 125. Caf. temp. Hard. 141. 
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| on ne. * On motion in arreft of judgment, becauſe cauſe of aQikn F 
EE reap rg was laid in Eaſter term, and declaration intitled of the tern WM : 
generally, it was held well enough, provided bail was not t 

; = till after cauſe of action accrued, and it was referred to 


1 examine when bail was filed. Tathw v. Bate- 
"Ron 2 V. I 3» | b . % 
'So that on motions in dire of n aud EI at 


— neo gg CT I IS 
; 8 
- 


. prius, court will inquire when declaration. was actual i 

No delivered; but not ſo on demurre.. | 1 

How to inte: If a bill be filed againſt an attorney in the vacation, the t 

| — 3 nr day of filing it may be inſerted i in a ſpecial memora dum; ſ 

3 | ce Michaelmas: term, e. Be i it e Inne on the 5 

TE 14th day of December 17925 (a day after tlie cauſe of action 4 

KB CE rg A. B. brought into the office of the clerk of tbe - 

declarations of this court, according to the courſe and prac- Y 

tice of the court, his certain bill aginſt W. B. Gent., one, b 

- &c, and filed the ſame as of Michaelmas term in the 33d year a 

of the reign, &c.; which ſaid bill follows in med MR, | C 

Ke. 8 v. * os i 5 f. 

vo e TT 2 8 oh es „„ e: 
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Trials 3 in a England Pr by 4 y, and the kingdom 2525 in 

e e divided into counties, and each ae conſidered! 25 4 505 10 
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there ſhould be ſome county ſpecified: where the action is 
|drovyht, that there may be a proceſs to the ſheriff of that 
T 


county, to bring a jury from thence to try it. Cow. 176. 
to ſhew where the action is to be tried, 18 


N 


principality, it is abſolutely neceſſary that 


q 
# 
3 - 
** 
1 
> , 
; ” 1 
k 
* * 1 
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called the venue; 


vicinetum, it being the place quem vicini habitant, the jury 
being generally collected from the neighbouring parts of the 


It is very material, therefore, to know in what counties 
actions ought to be brought, and in what caſes it is in the 
power of either party to change the venue, in order that the 


the declaration. 1 
4) Of laying the Venue. 


The grand diſtinction which prevails in all caſes reſpect- 
ing the venue is, whether the action be local or tranſitory. 

It is a diſtinction that exiſts all over the world; actions 
tranſitory follow the perſon of the defendant; territcrial 


ation may be tried in ſome other county than that laid in 


ſuits muſt be diſcuſſed in the territorial tribunal, Bl. Com, 


OE OT 
The queſtion therefore is, 


1 N * x 


5 - 


JJ oe TE Rn 
Wherever the cauſe of action neceſſarily muſt have ariſen 
in any particular county, or wherever the parties to the ſuit 


hat conſtitutes a local 


become ſuch by mere privity of eſtate, as it is called, ſuch 


action is local, and muſt be brought in that county where the 


cauſe of action aroſe, or where the eſtate lies upon which 


nn,, x 
With reſpect to the firſt part of this definition, it may be 
eaſily underſtood; and it is obvious, that it muſt compre- 
hend all actions where the poſſeſſion of the land is to be reco- 
vered, as ejectment and the like; and alſo where any actual 
treſpaſs or waſte has been committed upon any premiſes; but 


Definition fur- | 
ther explained. 


the latter part, being a more nice and legal diſtinction, may 
require explanation: in one word, it means only ſuch actions 


where the cauſe of action does not ariſe upon any deed or 


Ipecific contract between the pagties, but merely upon that 


title which the law gives the one to ſue, and that reſponſibi- 
lity which it annexes to the other in conſequence of the 


connection between them, as landlord and tenant or the like, 


ariſing out of the lands or premiſes in which they are joint! 
intereſted, which is termed in law, privity of eſtate z whil 


other actions grounded on deeds or promiſes, are ſaid to be 


33 
2 * 


founded on privity of contract. 
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Thus an action of eds upon in; leaſe for rent, Ae; by the 
 pllignee or deviſee of the lefſor againſt the leflee (1 Wil. 165. 


Jen. 33.) or by the leſſor (6 Mod. 194.), or his perſonal 


or agaiuſt the executor'of: the leſſee in the debet and detinet 
2 3 Keb. 135.) ; or in Rm by the grantee of 
the reverſion” againſt the affignee of the leſſee (Carth. 182, 
8 336. 1 Salk. 80. 6 Mod. 194 is: Jount:” and muſt 


brought where the eſtate lies, became | Te _— is 


founded only on the privity of Rate. e 
So perhaps in an action by an adminiftrawt, 'the venue 
nid m not be out of the dioceſe of the biſhop who granted 


bim „ Halen v. Barter, 3 P. & E. 367. 
"wy 


Su then being the criterions of a local Dia, it er 
that a tranſitory action muſt be ſuch as my” have ariſen in 


a; county 


mentioned ,) afſumpbt, aſſault, ſlander, detinue, deceit, tro- 
per, and the like, where the injury might have been ſuſtained 
in one county as well as another, the venue may be laid in 
any county; becauſe it will be preſumed, unleſs the con- 

trary is ſhewn, that the. cauſe of action did ariſe in that 
E is laid; otherwiſe, upon proper 
application to the court, as will be preſently thewn, it may 


county in which the vent 


hus in bor actions of debt or covenant; (except as above- 


changed. . 
There are ſeveral actions which at firſt view might appear 


local, but on further conſideration are clearly tranſitory 
.  fuch as upon aſſignment of a bail-bond, or the like; or 


inſt a ſheriff for a falſe return, or an eſcape. - It does not 
neceflarily follow, that the cauſe of action muſt ariſe in the 


county where he is ſheriff; for a ſheriff may aſſign a bail- 


bond, or may make his return to a writ in any county, and an 


5 72 in one county is an eſcape every w ere. Str. 727. 


the v. Walker, 1 Wil. 8555 8. C. Say. 54 
metimes a cauſe of ation ariſes partly in one county 
and partly in another; in which caſe, it is at the election of 


the Pain to lay the venue in either; as in caſes of car- 
tiers, or of hiring a horſe in, one county to ride to another, 
I Lev. 286.; or in aQtiarfs on the caſe for not repairing 2 
wall or the like, whereby plaintiff's land was overflowed, 

the wall be in one ney and plaintiff's land in another, 
1 Lev. 114. ; or for maliciouſl ſuing an execution in Mid- 


lleſex, whereby plaintiff was arreſted in Dorſetſbire, Cro. 


Ez. 574. ; or if two conſpire in one county to indict ano- 
74 * and make che execution of the e in ie 
7 | 


= £ * 


=D. 


refentatives (Latch 197.); againſt the aſſignee of the leflee, 
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has ca ? 2 A / * T 4 N F a * 1 9 — — W . , ks , 
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bo 1 having. THE. VENDE, | 


WE Bull s caſe ; ; and the ke. Mayor, &0;of Ber- ed d 
: 2 v. Ewart, Blac. Lada. : « N 


So if there be matter of law or record, and matter in pals | 
* different counties, plaintiff has his election, Griffiths „„ 
. 1 Wil. 336. Scott Vs Breſt, 2D. & E, 241. N : ; wine rad 55 
And where the cauſe of action ariſes in two counties, 15 
% venue ſhall not be laid in e. chin. ne Cos 
Blac. 940. 

Ide fame Adi io a prevails where the cauſe of We 
action ariſes. beyond the ſeas; - '; 

All actions upon contracts, upon deeds, upon perſonal If tranfitory | a 


Baie as aſſaults and the like, for injuries to perſonal pro- DOTY 27 
perty, as taking a ſhip and the like, or any other tranſitory 1 
action, though ariſing out of the ROI, Wa be brought. 2 ff 
this country, „ 
Even an action of trover, fas, mba. out. in Ireland. bee. | yp W * 26403 oa 5 


614. Durch M. I. Comp. v. Hen. Van. Moſes... 
There have been inſtances. indeed of local actions being 1 In foe 1 
brought here, as for deſtroying. fiſhing-huts upon the 'Labra- — 
dor coaſt, e, Palliſers caſe, Cow. 181.5 and, for pull- = ted 
ing down the houſes of ſome ſutlers, Captain Gender | | 
caſe, Ibid. 180, But they ſeem to have been countenanced 
rather er neceſſitate rei, leſt there ſhould be a failure of —_ 5 
tice, and the injured party not able to obtain any i, . 
dreſs, than to have been ſupported. upon the, ROS Fipgiple of 1 
| law. Heyn v. Fabrigas, Cow. 1. | 
They ſhould be looks d ppon,, therefore, only 25 exceptions 
to the general rule. ; 
If a tranſitory action ariſing abroad be brought here, the How venus 
venue may be laid in any county; but if it ſhould be ſuch 4 
an action as renders it neceſſary to ſtate where it aroſe, 'as 8 
on a deed, or bill of exchange, or taking a ſhip, or the like, 
the real place may be alleged; but it Souls? be followed Z 
with a videlicet and a venue correſ grey with that laid in 
the declaration; as for inſtance, if „it ſhould be 
Rated to have been made at Fort 1 5 George in the Eaſt 
Indies, to wit, at London in the ward of Cheap; or if for 
taking a ſhip, that it was taken on the high ſeas, viz. in 
b 15g, or any other e as a venue merely gr fermd, | 
178, 17 
5 05 if the ond be Rated to have en Lid at London, 
er it appears dated at Fort St. George, or the like, 
it ee bad on eee Vid. 178. 


If the action be really local, and the FI 180 of the of — 0 

Proper county, ſhould it appear on the e declara- wrong in 
tion, it would be demurrable b or if it eee . 

trial, ONTO will be mann. 
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| How demurra- Bot it ſhould be a ſpecial Jenurrer, 3 as a "Bad venue, or the 
dle to. Want of one is cured by the "und of jeofails. Melb v. 
5 Berker, 3 P. & E. 587. 
If rightin bady ©* Where a proper venue is laid 10 the body of the Hock: 
of declaration ration, the venue in the margin ſhall not vitiate it: but if 
wel. _ there be no venue in the body, then reference muſt be had 
to the margin; the county in the margin will help, but not 
hurt. Bid. Sutton v. Fenn, 3 Wil. 340. 
Venue in margin, London; in declaration, Oxfordſhire; F 
s tried in Oxfordlhure ; ; held well. Deppe v. - Bartlet 
ar 434.5 15-0 
| \ Where th the proceedings are by alan venue _ be 
laid in the county where the original ifſued, or the plaintiff 
will loſe his bail; but not ſo if pen ohne bail. 
A able writ with an ac etiam. 
Venue altered By different acts of parliament many aQtions of 2 trink- 
_ of deus tory nature muſt be brought in the county where they aroſe, 
5 otberwiſe the defendant will be entitled to a verdict. 
Ta i pol *Such 1 is the ſtatute 21 Jac. L. c. 4. which enacts, That all 
ture on penal ſtatutes ſhall be laid in their proper county. 
This ſtatute extends to informations as well as — 
e 172. 1 Vent. g. 3 Inſt. 193. Cro. Car. 112. Cro. 
El. 737. 1 Sal. 373. Cont. 4 Mod. ro. 
— But it does not extend to any offence. nd debe that 
By Jac, 2. c. 4. Natutez fo that proſecutions on ſubſequent penal ſtatutes 
are not reſtrained thereby; 1 Salk. 372. by ten judges; 
_ O. J. Holt ſaid, that he thought where any ſubſe- 
quent act gives any, popular action, it ſhould: be wa in the 
proper county, within the equity of 21 Jac. . 
In a qui tam action for uſury, the venue is well Jaid where | 
Ts the offence was completed. Scott v. Breft,, 2 D. & E. 238. 
In tations Such alſo is the ſtatute of 21 Jac. 1. c. 12. ſec. 54 whereby 
I? 2 en all actions brought againſt any juſtice, mayor, or bailiff of 
. any city, ton corporate, headborough, portrieve, conſtable, 
tithing-man, colleQor of ſubſidy, fifteenths, churchwardens, 
or other perſons called ſworn men, executing the office of 
churchwarden, or overſeer of the poor, and their deputies, 
or any of them, or other perſons acting in their aid, or by 


their command, for any thing done in their official capa- 
e city, muſt be brought in me N where. the fact was 
, committed. n | 
Conftrution If an action be ie 2 ſulſtive: of PLACE, tors for any 
*hexcof, os done by colour or under pretence of his office, thoug 
/ * > *- not ftriftly within the duty of his office, it comes within the 


„ poo Þ net.” Vaughan 114. Daniel v. Wed, 5 D. & E. 1. 
Si | But if à conſtable, under a warrant, take a man and carry 
. Yo kim before a magiſtrate, who diſcharges him; and ſoon after, 
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ame THE- nen 3 


the conſtable beste büm 3 chis is not 5 
within _—_ i . an Ithe 2 eee not be fued within a 


abr 20 6.3 2. 0. 70. 75 34. in all & —. 3 — keen, 
= officers 1 APE by. 24 G, 3 1705 2. C. 4). 1. 35: in all: 
Mons broug 
cir aid, for an or thing done by virtue of their, oc. 
_ And fon if 225 act 1 _ as in WI gay. 


vor is 1 55 a common — — in 3 aQts of bu As 3 by 
| ment of a e ie as MR 15 or the like. other ſtatutes. 


er hr: ty 4 | 
(B) Of e he © Vide, 5 — 25 = (BY 


„ et the venue in tranſitory actions may be laid in In what actions 
— 1 yet upon application to the court, and proper changed. 

Ko ſe ſhewn, it will NET. frequently be ee . de, * : 

c anged. 

It is ſaid, indeed, by: Lord Mansfield, that not is — 

ſitory only, but even in local actions, the court will order 

the venue to be changed where there is a dignus vindice nodus, 

but not otherwiſe by any means. Loft. 50. 3 Blac. Com. 

Th ©, 

The general grounds upon which the court will order the 1 Upon what 


LY 


venue to be; changed are, 8 % grounds | 
- ft, When the cauſe of action avices in the county to which iſt, Cauſe of 
defendant moves to change the venue. | .  ationariing _ 


But then it muſt wholly ariſe there, and not A oo: GIO 
of that county, nor in anywiſe in tha county merle the N 
venue is already laid. A de eee 
And there muſt be an 3 to that «aft, ftriftly VF 
Rating, that the cauſe, of Ne arg. iy B, and not in A. or „„ 
bal R 4 elſewhere 9 


vn 
B. ; r il it "only l. , lt" the baue of 

+> ng of Þ and not alſewhere * of B. - wittiout ps Jar= - 

ticularifing that it did not ariſe 'in A. it will be bad. Fe 

„ Griffiths, 3 D. & E. 495. Say. 95. Wil. 178. i 
"Which muſt de poſitive; and not metely to defendar 

ele and belief. . Balſbaw v. Potter, r. 178. 

| This en is the ctiterion; | Annot be better 
illuſtratèd han by rei q 

changing the venue in TT bets, 
Actions for a libel in a . ts 

venjie "Into. the where'it was Prime; re- 

uſed, detaufe it __ circulated cler. Peg. v. Colt 


5 8 SE. Sov. © 0 
45 hte vas Eten in Bett 


ber vi 
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. wa 


vic directed TE Surry; venue laid in London; court i] 
to ange it into BerkiKire, © CE/o/d v. Crfald, Wid. 647. 
| Becanſe defendant could not fwear that the catife of a ion 
Ah hell aroſe in the county into which he moved venue tobe 
C1 Aae and not tYewhire.”": © Fea ooh 
. But where a Hibel Was bo written Bad qiubliicd in ine 
coutity; 25 à Je on at one place and fent to another, 
both in che fame county, tl he court wil change the venue into 
that bounty, Becauſe the whole" piiblearion was cotifined 
vithinir: Frtemun v. Norris 3D. & E. 366. 
80 Where a Hbel is written in one counity and wy opened 
in another, though it paſſes through it, as : letter written in 
-., _ Yorkſhire, and ſent by the poſt into Germany, where it was 
E 885 opened, court ordered venue to be changed from London to 
3 Yortthire, becauſe defendant was wärranted in his afirm- 
L 3 man that the cauſe of achlen aroſe in Yorkſhire, and riot 
5 PE bra opal Metcalf v. Mattham, I 
1 Upon the ſame piinciple in an action for Jafriogidg TI 
o _ gent] tlie plaintiff cannot change the venue from Middleſex 
to any other county, where it is manifeſt that the ſubſtratum 
of the action, viz. the patent, is at We gumiaſter. Cameron v. 
Gray, 6 D. & E. 363. 
Whenever, therefore, the fact cannot be poſitively frbea WM þ 


ren c — 88 
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| 7 to in the terms above - mentioned, it is à matter of courſe for 

| 0 B45 e ce St to change the venue; but not otherwiſe; 
e ee An affidavit of ane defendant wil do. Ner v. Read, 
„ Oe rugs bo Bar. 18. War Bom It 2352 


cond Steund for the court chatging te — "I 
en it appears upon the circumſtances laid before 5 


ce robable ground to ipprehend; that a Fair, zm: 


N bf cal Tater en YR 1 


tc Or AE > „ eee rr E - ' * 5 WY 
« *** , 9 a — 


4 bees or nie- 
3 — Sg 


| Ber ke 16 net u e 2 

| per affidayits to ſupport it. ajor v. P 
— Rex v. Hands Burr. 1333. 7 

| jon this ground; when ftrong reaſons are ſugge 

venue” is cnet even in local Gone, as ej 

T_T to take a rule to try the cauſe in the next 

to change den 2 Wi. 77. Mayor if 


"are the grounds of application to 
change » "the venue; but there are many actions in which the 


cage Ainet cannot be ae, becaule the dau of 


2 is not wholly and neceffarily confined to a ſingle 

; 3nd therefore che venue cannot be a 

ſpeck take is ſhewn.'' FV 
Such are actions upon bonds or other ſpecialties, ron 


754 
. unleſs 
„ 4 A 


Ky des r Vit "Of change, beckule hey are Jos wo- 


ke. 993. 1 Wil. 41. Cont. 1 Wil. 173. 5 actions for /tanda- 
1 "8a 2 Str. 807. Ed. Ray. 1418. Sal. 668. t 
capes, Sal. 670.; falſe returns, Sal. 669.; againſt cartiers, 


Sit 670.; and the” Uke tranſitory actions ariſing in more 


edünties than one: yet it may be extremely inconvenient to 
the defendant to try the cauſe in the county where the ye- 


Reg any where, Kirk v. Broad, Say. 7. Downes v. Brian, 


due is lid. There is, therefore, a third ground of appli. 
cation, namely, The exiſtence of certain ſpecial reaſons Why 


the venue fhiould' be changed'elſewhere, rendering the Parti- 
cular caſe an exception to the general rue. 


Thus where the action was on. bond, and pleas non oft 


faltum faluit pet diem and uſury, venue was changed from 


| ade into Lincolnſhire, on the ground that defendant's _ 


defence aroſe there, and bo romp and defendant's wit⸗ 
neſſes lived there. * Foſter v. Taylor, 1 D. & E. 782. n © 
But if only defendant's winnelkes lived there and not 


| plaintiff 's, it would not be ſufficient; becauſe it _— be 
equally convenient to plaintiff to try che action where 


e had 


laid the venue. Fleche v. Godfrey, E. 23 G. 3. B. R. cited 


in 1 D. & E. 782. 


This, however, depends Toa Seas br in 


action on à promiſſory note, court permitted defendant to 
change the venue from London to Ludlow, where note Was 
made on a ſpecial affidavit of the nature of his defence, the 


* of hay wee and that they relided at Ludlow ; at- 


though, 


. 
NT ON ED RN e 


? aſſidavit iy all his n livin Z 
ſt re, Evans v. Wea eaver, Pull. C.B 20. 
9 into whit Wen cannot be 


to. county in Wales. oy eln a 1 Y Wers 
f wy y the better opinion; becauſe, alt — 1 
has Ae times, been brought on, it has never been de- 
termined ; but in all the caſes, it has either been granted, 
8 becauſe n cauſe has, been ſhewn, or it has been denied, 
upon the plaintift/s undertakipg, to gize,material evidence in 
the county where the venue was laid, or the court haye talen 

a bo onſider 4g: oint, and have. ener giren, their eig. 
e AG LPIEE'S Iu mend . 6 A nn " 23 Sertikflo 
e e Mai. ws rſt are the caſes o adh 2 6. Mynne, Str. 1270, | 
e ane v. Thelagell;: Burx. 27575 . v. Gwynn, 
1 Blac. ; and meg v. Rees, E 1.24 the. Of the ſe⸗ 
ey richard v. ugh, 0g. 262. Of the aſt of fie 1. 

„ Wil. 221. 8 * 12 2 t £6 i 1 1 
ut in one caſe it is _ Li _ 0 fn. Ned a ſed, 


„„ e v. Hibert, Say, _— x 484 
Why. „The difficulties. 29101 foi fi 0, chan ech into 2 Welch 
dougty, te whom, muſt & writ. 8 57 directed in 


caſe. of. deen by Seba 55001 Buller, in 2 ritchard and 
Pugh, Doug. 263. And if it be changed into the .next 
. Foal: eounty, how can he git be made, that 
* uſe of action aroſe there. Burr. 246 1. 

+ I underſtand, that in caſes of j gment; by;defoult, 

N where the venue is laid in Wales, it is the practice 
to direct the writ of inquiry to the Welch ſheriff, and have | 
it executec there, aud not. in the next Engliſh county, a as 


1 where an iſſue is to be tried. 5 I " 
ie con. Where the venue is changed wit ut op tion, the rule 
How if 
tent. TY” is, to change the venue into a Welch county; yet the cauſe 


s to be tried in the next adjoining Engliſh 5 Blac. 962.: 
but the court will not change it to the next adjoining Engliſh 
county. Moor v. Fernhaugh, 1 Wil. . 
= . Why chen cannot the venue be changed into Wales; 
And if judgment by default, writ of 1 inquiry directed to 
Welch theriff; z if a trial, tried in the next Engliſh county? 
Hardſhip of At preſent, however, any plaintiff, for any trifling cauſe of 
78 e Hh action in Wales, may lay the venue in London, and compel | 
- defendant to bring all his witnsfles Shows which might prove 
a ſerious. grievance, ..; 


Not into coun- Venue not to be LY into counties palstine, Str. 80% 5 
ties palatine. n e 


n v. Heal, Bar. 5 but it V into Cheſter, 
becaule 


a 


\ 


sse ng CHANGING!" 3 
becauſe che court can Nas deen lend by: mittinns Raf; | 
1418. 1 Wil, 222. Price „nn, 
Though in a late caſe, Maden v. Bell, Hil. 28 Geo 3. a 
on motion to change venue from Middleſex to Lancaſter, it 
_ as granted; but court directed, that on theſe motions 
to counties palatine, the words 3 not to aſſign 
6 error 175 Want of au W $6; FI to me common 
rule. N 92 71 . 
* not to be ee mt a ehird county without con- 
ſent.” Str. 1216.  Southouſe-v. Boa. 
Court will not, in general, change venue into any county Not into coun | 
| whereby trial may be delayed. ty As rode 
As into either of the three bene counties, preceding wi 
the ſpring circuit. 1 Wil. 138. Moore v. Fernbaugh. © 
Nor into Briſtol, none: being no ge Hanes. 5 en 1180. 
# Hen v. Milli. ee | | 
Nor into Hull, abr ce. becauſe iis not known 
when an aſſize may be held there. - ; 
But in Eaſter and Trinity term, his: objeQion hops not 
hold; and even at other times it is ſolely in = cilevation of 
the court. Rickaby v. Wilſon, Bar. 490. 7 4 
aer cannot be changed from a <vnmty: at FORE indo a 
and county. Lewis v. Aſthaut, Bar. 489, oo. 
But it may from a county at large into __ Comp! of London. 
Lutawich v. Eames, Bar, 48 . | 
If than of ar ng ariſe) n Berwick, venue ai Sock in 
£ wat, es as {ah 


. Defdndant eanhet move to cha the a the laſt day When a motion 
of term, there being no day left to plaintiff to ſhew cauſe. Den hs 
Mood v. Winch, Bar. 480. Thomeur v. Rand, Ibid. 486, 5 
Unleſs declaration was delivered ſo late that defendant | 
could not move ſooner. Hayward v. N. el, Bar. 489. | 
| Defendant cannot move to change the venue in any aQtion 
until he has appeared. R. Eaft. 24 Car. 2. 
Nor after plea pleaded. Str. 858. Diclimſon v. Fiſher. | 
But the defendants having put in their plea after a 55 e 
for ſhewing cauſe why the venue ſhould not be changed, and + 
before it was made abſolute,” the court held, that the putting 
in the plea by inadvertency was no waiver of the rule, and 
gave defendants leave to withdraw it on payment of coſt, and 
—_ rule” to! hangs: venue abſolute.” Herbert v. Flowers 
r. 492 enn deen 2 Min 
Formerly, i it was doubted eee try his made 
after defendant had obtained time to plead, and in many - 
Caſes held not; but by rule 16 Geo! a2. any defendant may 
M; e e 8 58 before 15 pleaded, i 4 | 
ye 


m may have applied for and obta 
7 * before ſuch motion made. 


gratis, and take ſhort notice of trial — the firſt fitting in 


11 5 il. "Newly v. Burton, Bar. 483- 
5 © Bar, 487. 


PHE VENUS. ben vv 

l ſuch aQions: 8 may be changed by 
et the courſe of the court, notwithſtanding. ſych defendant 
ec further n plead | 


ut not if the order obtained be.to 1 plead. ilvably, rejoin 


don. or Midgleſex 3 becauſe there a trial would be Joſt, 


Fav. Berkley, Cow. 511. K. B. _— F Garter, Thid, C 


Cont. Wightman. Thempſen, 1 Wil. 2439. 
So motion may be made after an order. Ge to > perſe 


ep 05 0.09 Way 2" oe RPE 
ſendant has eight days in that term, he cannot move to 


Or after an order 88 an imparlance. 


change the venue the next term. Aſplin v. Gray, Str. 211. 
But if bees laſs than. eight, anf bag ot Pleadod, he way. 


: nue without defendant andertakes nat te bring error for want 
| 85 an original; which, would other wiſe be fatal. 


< How to be | 


or 1 and 
changing the 
venue by privi- 
Jezed perfons. 


” , 2 
Attornies. 


; verſe party or his attorn 


the county.» of . EE „ r, 


And this though he be reſident in the country; Pye v. 
| 2 Blac. 1065. 2 Show. 242. and although plaintiff 


oat Mich, 1654. 


If procesdings are by original, court will not change Vee 


Nie notige of motion is evellary to be giren 40 the r 


It is moved by counſel or nt, as-caſe may be; in 


B. R. i it is abſolute i in firſt inſtance 3 but in C. B. chere muſt be 


ther motion to make it ahſolute. When rule made out, 


| erveiton plains attorney, who. will call and alter decks 


rüde: with N 
e Ae ae en be been by teſendant or  oneof 
$8) 2 Gaſs eee ff 


F. B. of, of, He. il 1 above 42 endant, ET 1 n FE the 
2 ns cauſe of ation (if @ aroſe. in the: 1 Fes 4. aud uot in 


my A. 
He . 8 | 


don producing the uſual affidavit and counſel: or ſerjeant's 
hand to a brief, part 


of the order being, eee 
eee eee | 
i to give evidence in the former county.” 

An attorney, when plaintiff, may lay the venue in Middle 
Pg becauſe. his attendance is ſuppoſed to be neceflary at the 


courts of Weſtminſter, and he may retain it there, Ze 


v. 'Redfearn, Burr. 2027. Pilkington v. Hantin, Say. 1 55. 


6 * "ou * in 8 The 


DN r Non Tone OT An ERR TORT. * 
DP 85 ” OE os. ** 9 n * wakes {ad * OY FR} * 


The ſame privilege o ſerjeants, Wr aer How far it ex- 


"I in chancery, clerks of aſſize, judges' clerks, and other officers 2 A i 


of che court. 2 Show. 176. 242. Mod. 64. Str. 932. 


— 


00 of bringing 1 back the Veaus by P p i 


5 Redfe zarn, marginal note, Burr. 2027, 


thus not ſue by attachment, but by capias, Welland v. Fru- Lp 
ment, Bar. 479.3 or by original, Girdler v. Wathews,” BUr. 


ginal venue, upon his b ee n. malen ee 
bY ing in that county. 


Vu. 159, - Knight v. Barney, N TIFF - Se 


"Wathews, Bar. 484 1 
But this privilege does not extend to hm if thay ſue i 
alter droit as heirs, executors, or adminiſtrators. Pope . 


if they declare as common perſons; as if plalttif r 


484.3 or if he declares by 11 755 inſtead of i in perſon, 
Dent v. Lambert, Bar. 4 8 e 
But ĩt is now ſettled, that e only aten to an But not an 


: attorney where he is A ol 1 as defendant, he has defendants, 


no privilege to change the venue into Middleſex. 1 v. 


Nee, 3D. & E. 57 73. 


Becauſe there is no 29256557 "I an attorney to go N 


into the country to attend a cauſe where he is defendant. 


8 v. Redfrarn, Burr. 2028. 
Though formerly it uſed to be held Are See a va- 
riety of caſes in Pope and N when the . Pra- | 


| S was 4 ett derben, 


* 


altering his own Vene. £47 
"Although the defendant upon we common afkdavit may 7 


Slang the venue, yet the plaintiff is not concluded thereby, 
but may move the court why the former rule for changing 
the venue ſhould not be diſcharged, on the ground that ir 
had been improperly removed; as where the fact ſworn ro 
by defendant could not poſſibly be true of the whole cauſe of 


action arifingelſewhere. e 
In an action on a policy of n on the life of a per- 1 


Ja who had lately died in Scotland, venue changed on uſual 
I» _—_— from Middleſex to Londen, but ordered back for the 


above reaſon, as the whole cauſe of action could not ariſe 
in London, the party having died in n  Cailſand Vo 


u e 7 D. & E. 205. 


Again, the court will ſuffer the plaintif\/t to retain his ori- | 


3 
* 


Formerly, indeed, it was required of plaintif. to give no no ot giving mate- = 


_ evidence hr, of whites arofe e 1 n 19 80 I Sid. — 


"a BRINGING BACK THE e lebe) 
„ ue i has Gnee been eld ſufficient to give ft mate 


5 650 Iz rial evidence only. 1 #1 5 
What amounts If, however, ning upon. the trial does not give tome 
0 that. evidence of the cauſe of action, or part thereof, ariſing in 
; the _— he muſt be nonſuited. Santler v. Heard, Blac, 


+ .T034+ 
255 dor is it one to bows that the witneſſes to prove the 
| contract reſided there. Bid. 

Ruleto pay mo- Rut it has been held a ſufficient compliance with the un- 
0 dertaking, to prove a rule of court in Middleſex for defend · 

ant to pay money into court, though that rule was obtained 

after the undertaking of plaintiff to give eaxterinl a | 

'  Wathins v. Towers, 2 D. & E. 27 's. = 
Becauſe the payment of money into r was an admiſ- 

ſion of ſomething due to plaintiff on the contract ſtated in 
the deed, and-ſuperſeded the neceſſity of that proof which 
the plaintiff would otherwiſe have given | and the contract | 
as ſtated was on a deed-in;Middleſex. | 
So it is ſufficient to prove, that the cauſe of aw rest | 
abroad; becauſe then the fiction of law prevails with reſpect 
to the venue in ſuch ae, Gerard v. De Robeck, 1 * e 
280. 1 
But this undertaking is abſolutely neceſuryz for it is not 
merely ſufficient to falſify defendant's affidavit by plaintiff's 
pow ſwearing that the . cauſe of action aroſe where venue nad,” 
Pcb v. Coppinger, 1 H. Blac. 216. 
© What ſufficient Although the venue has been changed into the county | 
m—_ to bring where cauſe of action aroſe, yet if it appears on part of plain- 
venue. ü 
0 tiff, that ſuch county is an improper county to try it in, by 
reaſon of partiality or intereſt of the jury, or otherwiſe, the 
original venue ſhall be retained; ' Slaughter v. Bradeck, Burr. 
8 1 - Petyt v. Berkley, Cow. 510. Sal. 67%. 
What not. But not ſufficient, becauſe: witneſſes live at a diſtance, and 
vill not come ſo far Fagoe v. Gale, 1 Wil. 162. | 
When plaini® Plaintiff myſt move to diſcharge defendant's rule for 
uſt move to . changing they venue before er tome e ara v. F Mer, 
been, 8 88. | 
It will be too late affer he * abe the iaue 50 deli- 
vered it to defendant; motion to brink back the venue was, 
in ſuch caſe, diſcharged, though without co e., Av. Bod. 5 
diington, Mich. 20 G. 3. B. R. 1 Crom. 1149. 


How he can do Although the plaintiff may not regularly move to ee | 
it, by as gw the venue, he may in effect do it by moving to amend, which 
Sos was done in this caſe by ſtriking out Dorſetſhire and Wnſercing 
Dm Middleſex. | Strond v. Tilley, Str. 1162. 
e So in the caſe of Rivett and another v. ciel, cj 
- defendant ee venue W the uſual aflidavit, 885 I 1 | 
t 


2 


1 


©) Sec. II. BRINGING nach THE VENUF, be. 


It was for this reaſon that the court ſuffered plaintiff to 


Jing back the venue after it had been changed by defendant, 


and the cauſe had gone down to trial, and plaintiff had been 
nonſuited, and the nonſuit afterwards ſet aſide and a new 
trial directed; and the cauſe had been down a ſecond time, 
and for defect of jurors, was made a remanet, becauſe, per 
Lord Mansfield, the, plaintiff may at any time move to 
amend his declaration and alter the venue; and we think it 
an idle cireuity to put him to this; and if we permit him 


now to bring the venue back, he does it at his peril; be- 


cauſe if he does not give material evidence in London, he 
muſt be nonſuited; and if it ſhould appear to be a local 


action by ſtatute, 'be mult be noplujtes at the opening. = 


Bruckſhaw v. Hopkins, Cow. 7 
But the caſe of 
in point of time. 

In an action on a remedial law, hen che time Rad er- 
pired for bringing a new action, plaintiff allowed to alter the 
venue, it having been laid wrong by miſtake, though after 
plea pleaded and iſſue joined; but court would not have 
done it on a penal ſtatute, Cook v. Spore, Bar. 12.; or in a 
common ;cale, Bird, executor, v. Fę . Bar. wie ah 3 


ae 10050 vited, 3 is later 
When alteration 
of venue al- 
lowed. 


\ 


256 


„ £5486: 
„ 

4 1 F tf 5. + # 3 

4 = 7 5 1 #4 5g 
CHAPTER. v. 


ot the Proceedings from Decluration to om. 1 
de. 3 Of wing Cnc, | 
 Sxe. 2. Of demanding W 
Sec. 3. Of Inparlancte. 

: Sx6.. 4. Of pleading in ofbatement. |. 

Sxo. 5. Of paying Money into Court. ar 
xc. 6, Of pleading in Bar. 
Sxc. 7. O the Rule to plead. 5 
xe. 8. Of demanding a Plea, 


| Sxc. 9. Of ſearching for Plea, and Hein ben 
* Want thereof. 


Sxc. 10. Of obtaining Time to plead. 
ITY 11. Of moving to abide by Plea. 
Sxc. 12. Of Replying, Rejoining, Sc. 

| Sxc. 13. Of pleading a Tender. 
_ SEC. 14. we Plea __ Netice of Set-off 


1 


Sc riox "I | 


Of claiming e 


(A) Of the Nature of inferior Juriſdictions, and 


what Courts can demand Cognizance. . 
(B) In what Caſes it will be granted or refuſed. 
| * Of the Time and Manner of claiming i 3 


JW HEN any perfon or body corporate hath the franchiſe 


W rer only of holdin ee within a particular limited 
CognIZance 9 N if any ſuit 


| Juriſdiction, but 4 of 


To 


belonging 
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which are of three ſorts. 


(See] OF CLAIMING CONUSANCE? 7 - 
- belonging to ſuch juriſdiQion be brought in the ente af 


W-fiminfter, they may be prevented from proceeding therein 
either by the lord of the franchiſe ingrpoſing by claiming 


cognizance of the ſuit, or by the defendant himſelf pleading 
to th | 


he juriſdiction of the court. 3 Bl. Com. 258. _ 
6 the grant of the tranſaction be without any words ex- 
cluſiye of other courts, then the lord muſt claim the conu- 


* 


ſance; but if it be with ſuch excluſive words, then the de- 


fendant is entitled to plead to the juriſdiction. Did. 


For the better underſtanding of this matter, it will be ne- 
ceſſary to ſtate the differences between inferior juriſdictions, 


1 


The firſt is tenere placita, or a privilege of holding plea, 
which is the loweſt, and is a concurrent juriſdiction; in 
which caſe the plaintiff may proceed in the inferior court i 


cauſe tried in a ſuperior court, if he chuſes to remove it by 
certiorari, habeas corpus, & e., and that for good reaſon; ox if 
it were otherwiſe, a” man who comes by chance into an in- 
ferior A might be arreſted there, and detained in 
gaol a long time for want of bail. 
The ſecond ſort is conuſance of pleas; which is by grant to 


ſome lord of the franchiſe, and he alone can take advantage 
of the privilege, neither the plaintiff; nor defendant; for * 
defendant cannot plead it to the juriſdiction of the ſuperior 
court, but the lord by his bailiff or attorney, muſt. come in 
and claim it; and though the lord ought to have it, the ſu- 
perior court is not ouſted, for the plea remains under the con- 
troul of the ſuperior court; and day is given upon the roll 
there to the parties to be in the inferior court at a day cer- 


tain ; and the parties are commanded there, and the tenor of 


the record is ſent, for the inferior court to proceed, and if 


Jaſtice is done there, it is well, but the record remains above; 


but if juſtice is not done there, as if the court will not pro- 
ceed upon the day prefixed, or if the judge miſbehaves him- 


Re” 
Xn 
. 
1 


$6443 

3 1 
Three ſortꝭ tk 
inferior juriſ- 
dictions. 


8 

298 * r +4 
iſt, Merely a 
7 3 


vilege of 


be will; but that does not deprive the net of having the 


ſelf, &c. the plaintiff may have a re- ſummons. And it is 
the benefit of the lords only which is conſidered in this mat- 


ter. But thefe juriſdictions were hardſhips to the ſubject, 


and allowed by 27 H. 8. c. 24. rather for their antiquity than 


for any other reaſon; and they were detrimental to the pre- 


Togative of the crown, and therefore certiorari's were always 
allowed to prevent the grievances of theſe inferior juriſdic- 


tions. 55 3 1 1 
The third ſort are exempt juriſdictions, as where the king 


* 


2 to a city; & c. that the inhabitants ſhall be ſued within 


e city, and not elſewhere; ſuch a grant may be pleaded to 
the juriſdiction of the ſuperior court, if there is a court there 


* 
£ 
4 
= lh n 


3d, Exempt ju- 
riſdictions. 
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% or CLAIMING CONUSANCE:[Ch.VIE. % 


| which can hold plea of the cauſe. No one but the defend. 
_  .._  » ant;himſelf..can take advantage of this; and if he is ſued 
FD, + - there, he may waivgyhis privilege, and remove the cauſe by 


(BY (5) In what Caſes it will be granted or refuſed; 


Great rinefs As the demand of conuſance is made againſt the general 
in mode of juriſdiction of the king's ſuperior courts, and againſt the ad- 
i — <laimingconu- miniſtration of juſtice. therein; the claim is always nicely 

_— looked into, and the ſuperior. courts tie them down to the 
"+2. » RtriQteſt practice and form imaginable in demanding it. 
It muſt be en- Claim of conuſance muſt be entered upon the record, and 


4 


verities. ties of Oxford and Cambridge, the Univerſity ſhall have 


duced the certificate of the chancellor that the 47 were 
e it was ob- 


it was too late to make a new claim. . v. Graham, 
Hexham, 1 1. 


To what ae. The charter of 14 H. 8. eee eee, the 
tions. Univerſity of Oxford, extends to actions ariſing in any pat 
| of England; but this does not intend that ſcholars, as plain- 
tiffs, ſhall have the privilege of ſuing in the Univerſity in 
cauſes of action ariſing in any part of England; but when 
they are defendants this privilege extends all over England. 
Rgſfidence ne- But then it is abſolutely neceſſary that ſuch ſcholars a 
my; members being defendants, ſhall be reſident in the univerſity, 
+ -and the privilege extends from the higheſt members to tht 
loweſt fervants there reſiding; but the ſuperior courts cot 
ſtrue this privilege very ſtrictly, therefore it ought to be made 


U 


© # f 2 3 4 444 5 +% * 


* Allowed to uni- In tranſitory actions between the ſcholars of the univerſi. 


How. Phe Univerſity of Cambridge claimed conuſance, and pro- 


® gee. 1. of cLarmxo co,, 


to oper clearly to the court that the defendant i is a ſcholar 3 
fi 
. out be cettified by the habs and appear upon "which malt be 
record before the privilege can be allowed. certified. 
ane claim of conuſance is tantamount to a plea in abate- Affdavit alle 
ment, the truth whereof muſt be verifled by affidavit; this neceſſary. 
ſeems to be the reaſon why affidavits wete firſt introduced i in 
theſe thotions for allowing conufance. 


_  An' affidavit ſeems neceffary as well as the chancellor 


bettifbate of 'refidence. Hayes v. Long, 2 Wil. 312. 

It is a general rule, that wherever the defendant can plead 

to the j urildiction of the courts at Weſtminſter, there the 
= Achle may demand conuſance, but not vice verſa, | Carth. 

» a: $0 
9 ger will bot be allowed if it oceaſions a failure When nt d- 
of juſtice, 2 Vent. 363. 3 Lev, 149.3 or if the action be lowed 
brought againſt the perſon Himfelt who claims the franchiſe, 
unleſs 1 9 ons the 58 in ſuch caſe of making another 
judge. Ho 
_ Sa in cannot be chien of any action that was not 
in ee at the time of the grant. 14 H. 4. 20. 
Conuſance won't be allowed like treſpaſs, &c. is bought 
nf a foreigner who has nothing within the franchiſe; 


for they cannot Tomy a bog op? who has W to anſwer: 


22 Aff. 3. 


118 5 


lc) of the Time 4 Manas of 1 it. (C) 


Conuſance muſt be claimed in the firſt inſtance, or at the Mut N 

firſt day. the party has. Burr. Rep. 2824. pour 2 
Conuſance of pleas refuſed to the univerſity of Oxford, 
uſe neither claimed in due form nor in due time, 


| 2Wil. 409. | i 


Claim of conuſance muſt be made before an imparlance; 


nd muſt be made the firſt day the party has in court, even Ts 5 | 


upon the return day of the writ, if the cauſe of action ap- 
rs therein ; if not, then upon the firſt day given upon 
e declaration. Leaſingby v. Smith, 2 Wil. 41 | 
Conuſance muſt be demanded before full desenbe 18 inde, Before impate 
Raſt. Ent. 128. or imparlance prayed ; for theſe are a ſub- Vnce; 
miſſion to the juriſdiction of the ſuperior court, and the de- 
lay is a laches in the lord of the franchiſe: 3 Bl. Com. 299. 
In C. B. claim of conufance by the univerſity of Oxford. or plea of 
was diſallowed, as coming too late after plea pleaded and re- 
plication tendering an ifſue ; rule to ſhew cauſe why the 
claim ſhould not be allowed, was e Bar. 346. 


Well. v. Treborn. kg ” 
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r the defendant and filed common bail, and 


leſt a declaration in the office; and now, before plea plead- 


Brazen 
holy orders ; this claim was under ſeal of the chancellors 
_ office, and was (previous to the preſent motion) entered upon 
record, together with a letter 8 | chanc 
lor, empowering one Elderton, an attorney of this court, to 
NIA in his name and demand the conuſance. There were 
a 


* * 


ed, imparlance prayed, Blackſtone exhibited a claim of conu- 
ſance by the Earl af Litchfield chancellor of the univerſity 


of Ox g | 


ord, ſtating the charters. of the univerſity, confirmed 


| by ſtat. 13 Eliz. and alleged, that the defendant was a pri- 


vileged perſon, as being a matriculated perfon, and fellow 
Noe College, where he was a maſter . arts and 1 


attorney from the chancel. 


ſo affidavits from the defendant himſelf and another per- 


ſon, which proved him to be, at the time of the writ ſued, 


and at the time of making the claim, a matriculated perſon; 


on reading all which, and alſo the charter of king Henry the 
"Eighth under the great ſeal, and an exemplification. of the ſta- 


tute 13 Eliz. (which, though printed in the ſtatute-books, is 
only a private a&,) the court granted a rule to ſhew cauſe 


why the cognizance ſhould not be allowed, and in the 


mean time all proceedings to ſtay. Blac. 454. Kendrick v. 
Kynaſton. 2 — | * ** 


None is bound to claim conuſance until he is intended by 


b to: have ſome legal notice of his franchiſe” being en- 


trenched upon. % ens CL your 
In order to bar a claim of conuſance, ſome laches. or de- 
fault in him ſhould be ſhewn, and that he might have 


claimed it ſooner after ſuch notice as above. Rex v. Agar, 


Burr. 2820. 


The authority of an attorney continues after a claim of 
conuſance, but not after a writ of error brought. Ld. 


e principal caſes on this ſubje& are. Ld. Raym. 427. 
475. 836. 1338. Burr. 2824. 1 Wil. 310. 2 Wil. 466. 
10 Mod. 126. Hard. 5cs. . 


—— r 
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In affault, the latitat was of Michaelmas term, but the de- 
+ fendant never Rr 3 and this term the plaintiff entered 
an appearance fo 
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Sant e, , Bebe e en dg? 
of Demanding Oyer. 


1 of what, — in what Caſes Oyer may de 


demanded. - 


00 Of che Time and W of 3 and 
2 Oyer, and (ths Conſequence of refuling 
It, e. 


(c) How the Deed mut be ſet out on e 409 
5 Sins we of "EPI an | 


W of what, and in what Caſes oper may he: 
demanded. 


henley the defendant was not 3 to plead ell oyer 
and a copy of the original writ had been given him if 
demanded; but it is now the ſettled practice of both 
courts not to grant oyer of the original, and if defendant 
craves oyer thereof, plaintiff may proceed without taking 
any notice, and Gen judgment for want of a plea. Boats v. 


Edward, Do. 227. Hale v. Rall, 2 Wil. 394. R. T. 


19 8. 3. 

So that all the delay which was formerly occaſioned by 
fuch oyer, and by taking advantage of any variances between 
the writ and declaration, is at an end; and the only way in 


which defendant can now avail himſelf of any fuch objec- 


tion, provided he thinks it fatal, is by writ of error. Spald- 
ing v. Mure, 6 D. & E. 364. 

Still, however, in all caſes where the ends of ſubſtantial 
juſtice require it, oyer muſt be granted, 

Whenever, therefore, either the plaintiff or defendant 
grounds his action or defence upon any deed, he mult in the 
pleadings make a profert of that deed (or thew ſome ſufficient 
reaſon 12 not doing ſo), in order that the other party may 
crave oyer, and be able to get at the knowledge of its con- 
tents. 

If a profert be 8 oyer eannor be diſpenſed with; be 
cauſe the party is ſuppoſed to have brought the deed into 
court, and it is abſurd to fay, that it is out of his power to 
give a copy of it. 


For this reaſon the part pleading a deed was often for- 


nerly in am aukward dilemma, becauſe by the old rules of 
ay 1 it was, in moſt * n EY to inal: a pro- 
3. 


oyer not to be 
. with. 


(a). 


No 3 a 
dini wok 


How « Gin 
can avail him- 

ſelt of a vari- - 
ance, | 


Wins deed | 
pleaded, a pro- 
fert muſt be | 
made, or reaſons _ 
ſhewn. 


If a i" | 


fert, 


In what cafes 


leaded accord= without any profert, the party p 


or DEMANDIN E OYE R. 


cn. vn. (4) 
fert, although, W in point of fact, the party making it 


had not the deed ſo as to be able to give e of it. 
v. Sparrow, Str. 1126. - 1 Wil. 16. 


Sri 


But the courts haye of late relaxed i in this ſtrictneſs, and 
| — profert re-. have determined, that in all caſes of extreme n. a pro- 
mo fert may be diſpenſed with. / 

As if the deed be in the poſſeſſion of the adverſe party, or 
has been deſtroyed by bim; or if it be loſt by time or acci- 
dent, or the like, where the party cannot. make A Motere of 

| | the deed. 
But it may be 


In all which caſes, the declaration or plea ban be poo 
ea ing it JEFOF ing to the 


ns td fact. Read v. Brookman, 3 D. & E. 151. 
I profert made, But if by miſtake, he ſhould make a profert, he muſt 
declaration move the court to amend the PER and plead it accord- 
. ing to the fact.  Tozty v. N;/hitt, B. R. Trin. 1784. Mat. 7 
„ fon v. Atkinſon, 3 D. & E159. 
The fact my The adverſe party may bring the matter into queſtion by 
2 pleading, either that it is not his deed, or that it is not loſt; 
and the party pleading it muſt give evidence to ſupport his 
allegation that the deed is deſtroyed by time or accident, or 
as the fact ſtated. Read v. Brookman, 3 D. & E. 158. 
If profert is made unneceffarily, oyer ſhall not be given. 
5 Sal. 497. Morris es caſe. 
If d:ſendant Where defendant is party to an indenture himſelf, he 
parry to det. gught not to demand oyer, but ſet it forth himſelf; and if 
: he demands oyer, and plaintiff gives it him imperfeQty, i it i 
. at defendant's peril. Sal. 498. and vice verſa. _ 
Or deed in F Where the bond or deed is in the hands of a third. perſon, 
__ court, on motion, will oblige him to give oyer and. pro- 
wy duce it. Whitev. Earl of Montgomery, Str. 1198. Sid. zo. 
or of defend- So if it be in the hands of defendant when he can have 
mm pretence to it. Mat * v. Haiger, E. 27 G. 3. B. K. 
3 D. & E. 183. 2. | 
Or indenture If an. indenture. be loſt, and. there i is a counterpart, the 
| 8 court will compel the party to ſhew his counterpart, and ta 
1 thereto, otherwiſe they will grant an  imparlancr, 
ro Jac. 426, 2 Kib, 430. Sid. 386. 
oyer of letters Oyer may be demanded of letters T ademiniftratn 
© mage Garrard v. Early, 2 Wil. 413. 


.  Ir:of a policy of inſurance, Rep. Tewp, Hard, 243. 

ö neten But no one is entitled to oyer of a record. The Kin V. 
Amery, 1 D. & E. 150. 

As of letters patent inrolled though 38 with a 72 
ert, Bid: or vs an 0 a i eite. Jae v. Nik 

r n i 
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caufe it is in his own dela 
the fame. time to plead a 


(A) Sec. IL]. 


OF DEMANDING 'OYER 263 


Tei in 1d. Raym. 347. 550. if defendant pleads aue: 
acion pendent: in the ſame court, plaintiff may pray oyer « of | 
the record. But " a Ee 

But if oyer is granted of any inſtrument of record'and it How if granted | 
is ſet forth, although the party could not have inſiſted on ett . in- 
ſuch oyer, yet he ſhall be thereby intitled to take the whole Aer 
Do. 476. as part of his eee 8 ple,” Ta v. n + 
225 47 . | 


(B). of the Times _ Manner of i 2 (6 
giving Oyer, and the Conſequences of refuſing 1 it. 


1 muſt be demanded before the rule to plead is out: When oyer to 
278. 299. Hartley v. Farley, Bar. 329. 
"or rather before the time for pleading is expired. Imp. : | 
KB. 244: - 3 
For if defendant has eight days time to plead, he may yyy 
demand oyer at any time within the eight days, though the 
rule to plead is out. 2 Wil. 413. Dule of Leeds v. Vevers, } 
Bar. 268. | 7 
So it is in time if er a judge s order expires. Imp. 
K. B. 244. Barber v. Satchawell, Bar. 326. i 
In B. R. oyer may be demanded after imparlance, but = 
not in C. B. Ld. Raym. 970. 3 Kib. 491. 2 Lev. 142. 
There cannot be oyer in another term from that in which 
profort was made. The. King v. Amery, 1 D. & E. 149. 
3 Sal. 119. 1 Mod. 60. But ſee Lord Raym. 84. | 
If oyer be made after the time allowed, the other party. If not in time, 
may look upon it as a nullity and gn judgment. Barber v, judgment. 
Fee Bar. 3 26. 
The party craving oyer ſhall, after delivery of oyer, havo What ume a- 


lowed to plead | 
as much time to plead or reply, Kc. as he had at the time 4 er any 1 


of demanding it. Powel v. Kg Str. 705. R. T. 5. & 
1 G. „ i 
Whether the rule to plead or iche like be out or not. 
R. 30. Keedam v. N Bar. 239. Simpſon v. Daf 
fell, Ibid. 254. 


herever oyer is rightly demanded and not granted in Confequence of 


6 tus 3 the plea is a nullity, and plaintiff may fign judg- refuſing oyer. 


'Ld. Raym. 347. E 

"Thais is no ſettled time for the plaintiff to give oyer, be- 
Since the defendant is allowed 
ter oyer as he had before it was 
demanded, let oyer be 5 when it may. Ld. Raym. 969. 
2 8tr. 1241. Car. | N 

But when the AüRndmt is to give oyer of a deed, he i is What time al- 
allowed two days for that purpoſe Walen of the dax on e wes 

| 8 4 which | 


{ 


- OF DEMANDING OYER.. [Ch:VIL (B) 


which it is demanded, and if Sunday is the laſt it is not 
2 reckoned : oyer demanded on the Friday evening, party hag 
all the Monday following to give it in; judgment there. 
fore ſigned on the Monday will be ſet aſide, N. v. Di- 
8 wine, 2 D. & E. 40. 
me. *. Though in C. B. two days Sundve of the toy: of de- 
land — been held ſufficient time. Blaxland v. Burger, 
ar. 245. 9. C. Caf. Pr. C. B. 95. | 
Wich party to The party of whom oyer is demanded muſt carry it to 
— tg it to ne the oppoſite party. Page v. Divine, 2 D. & E. 40. 
| Denial of oyer where it ought to be granted is error; 
otherwiſe of granting it where it een not. Sal. 498, 
Raym. 970. 
Formerly oyer was denianded: 1 in court, but now it is. 
made by one ö of the other, by a note in Want, 


This =? not be upon Quay, nor REP ae copy of the 


1 ty craving oyer is to pay for oyer and copy 4d. per ſheet; 
t it ſeems judgment cannot be kgned for want of paying 


ur aher. Laps K B. 260, a 


the Uſe of craving Oyer. 


n deed Defendant by craving oyer undertakes to ſet out the 
| muſt beſet out whole of the deed verbatim, and if he only ſet it out in 


. en yer. part, the plea is bad: plaintiff may, therefore, in ſuch caſe 
r ſign judgment for want of a plea, or may move the court 
d to quaſh it, which they will do, nor ſuffer defendant to 
| - . amend. Wallace v. Dutcheſs of Cumberland, 4D. & E. 370. 
Tee But vide Weavers Conipany gui tam v. Fare, * Str. 1241, 


Bar. 323. 
But where oyer is given of a record ſet out in declars- 


1 Wil. 97. 

If oyer be demanded of an indenture wha refers 1 
matter "ndorſed, it is not a complete oyer {en A copy of 
the indorſement alſo, .6 Mod. Cale 437. #1 5 45 

f | 17 5 10 


thus: 
— wid . | . B. v. C. D. . 
ain ge defendant TOY oyer and a copy of the auriting obligatory men- 
mAnINS orer. nd in declaration in this cauſe, and the N ref under 
ritten 
To Mr. T. C. Se e 5 Len, He. 
Aar, 1 ver and cop of the deed mentioned i in plea of 
h 


| deed of which oyer is. demanded. be upon ſtamp. The 


(Ee) (Cc) How the Deed muſt be ſet out on a Oyer, and of 


tion, it need not be ſet out in plea, Symonds v. Femin, 


(ser. 1.3 of DEMANDING OYER.) 


265 | 


To an action of debt on bond, defendant, after craving Conſequence if 


oyer, ſet it out truly and pleaded payment by the principal, Paper let 


he being a ſurety; plaintiff replies and put the pleas in iſſue, 


and then ſerved defendant's attorney with a rule to abide by 


his pleas, and gave notice of trial; defendant returned the 


paper book, ſetting out falſe oyer of the bond and pleading 


as. before; on which the plaintiffs enrolled the true condi= 
tion and demurred. een, ee 


On the day of argument, which „8 che laſt paper day 
gued, becauſe it was the laſt paper day. But ; 


of the term, defendant's counſel objected to its being ar- 


The court, on hearing the above facts ſtated, directed an 4 


affidavit of them to be made, made a rule nf for ſtriking 
out all-the pleadings of defendant, that plaintiff ſhould have 


judgment, and that defendant's attorney ſhould pay all coſts; 


and they intimated a ſtrong inclination to grant an attach» 
ment againſt him. Farguſon v. Mackreth, 24 Geo. 3. B. R. 
4D. & E. 371. 42. ; PCH AH * i 3} 


If an imperfect oyer is given, defendant ſhould not re- D 
ceive ſame by pleading over, but ſhould ſtill inſiſt on want 


of oyer, otherwiſe it will be no variance. Raym. 1176. 
The only way of taking advantage of a deed being impro- 

perly ſet forth, or of other matters contained therein, &c. 

is by craving oyer and ſetting the deed out. 
Declaration on bond, plea ſetting out the condition, 


which was to 1 defendant pleaded perform- 


ance; plaintiff replied, that by the ſame articles it was 
further agreed, &c. on demurrer to replication, judgment 


for defendant, becauſe plaintiff cannot alledge new. matter 
in the articles without ſetting them forth on oyer. Str. 227. 


2 Saund. 411. 

of Middleſex be in the plural number as ſheriffs, whereas 
both make but one ſheriff, oyer ſhould be craved of the bond 
and condition, and it muſt appear on record, otherwiſe the 
court. will not preſume that it is a bail bond, and no ad- 
vantage can be taken. Ld. Raym. 1135. 5 


. Defendant cannot plead that no ſuch. letters of admi- 
niſtration as ſet forth in declaration, were ever granted to 


in his plea. / Garrard v. Ealy, 2 Wil. 124. 
But although defendant may crave oyer, he is not bound 
to ſet out the deed in his plea, but may plead the general 
Hue, only, or any other plea to the merits. Weavers Com- 
lang v. Foreſt Str. 1234. 1 


plaintiff without craving oyer thereof and ſetting them out 


* "x 


$o if declaration in an action on bail bond by the ſheriff ; 


—— 


! 
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Imparlance 3 interloguendi) is a further day er 
to the defendant to was age plead to the _ or de. 
claration of plaintiff. b 

When a day is given to pleinti, to Aal it is called 
þ 5. datus ; but when after the declaration a day: i given, to 


defendant to plead, it is called an imparlance. 575 


Intent thereof. | 


: | nd uſed in the courts of K 
of a Suit at Law, 92. and Gilb. . B. 42. dec. 


The intent of an imparlance is, that defendant may con- 
fider- the nature of plaintiff's action and of his defence 
thereto; and alſo that he may have time to compromiſe 
the matter with his adverſary: : it has therefore been thought 
to ariſe from a religious principle, agreeable to the advice 
given in St. Matthew, c. 5. v. 25, “ agree with thine ad. 
« verſary quickly, whilſt thou art in the way with him.“ 

For the origin and 4 of imparlance, as introduced 

and C. B. ſee N 8 e | 


There are three kinds of imparlance: 


+ 1ſt, A common or general e rg 
2d, A ſpecial imparlance. wry Ver? * 
r A general ſpegial imparlancde. 


The common ot general imparlance is woah more Org 


2 further day to plead till the next term, without ſaving of 


reſerving to the defendant any exceptions or advantages to 


de taken by him to the writ or count; it is therefore en- 
| tered of courfe, and after this general imparlance, defendant 


Special impar- 
+ lance. 


| General ſpecial ” 
| Imparlance. 


cannot plead at all in abatement. 
A ſpecial imparlance is a further day to plead as before, 


but /alvix exceptionibus tam ad breve quam ad narrationem ; ſo 
that after this impartance, defendant ' may plead in abate- 


ment of the writ or count, but not to the juriſdiction of 
the court; and this ſpecial imparlance is granted of courſe 


in C. B. upon application to the prothonotary. 


But by R. E. 5 Ann. in B. R. no ſpecial imparlance ſhall 
be allowed, without leave of the court firſt obtained. 

= The general ſpecial imparlance, which, in fact, is a ſtill 
more ſpecial one, is { /a/vis ouxizus exceptivnibus advantagit 
quibuſcumgut, N after which, defendant may even plead to the 


Juriſdiction of the court; but this ſort of imparlance can 
only be obtained by leave of the court on motion; and this 


is diſcretionary, and muſt depend on particular 'circum- 
ſtances, which are left to the deciſion of the court, Grant 
v. Lord Sondes, 2 1 R. 1097. 8 „ f 

0 >a 


perſond, Ibid, _ 


« of the ſaid plaintiff, in his own proper perſon comes 


* da him, &c.“; then follows the plea. bid. 


225. Fitz williams v. Biſhop of Hereford, 


be.! or tr AKLANM ED * 


, FE ao FOES ⁵ͤ daf, „ „ nn 
In caſe, therefore, defendant is entitled to an imparlance. 
from the too late delivery of the declaration or otherwile,, 
and he would wiſh to plead in abatement to the writ or 
count in a ſubſequent FETs he ought not to ſuffer a general 
imparlance to be entered; but if in C. B. ſhould leave a 
note with the prothonotary for a ſpecial imparlance to be 15 
granted, which will be done to anſwer that purpoſe: but if 
defendant would plead. to the juriſdiction of the court, he 
ought then to move the court for a general or more ſpecial 1 
imparlance, as the prothonotary cannot grant that: but this 
cannot be done if defendant has already appeared to the pro- 8 
ceſs by attorney, as a plea to the Ife ide mal be proprid g, 


—_— 


1 F 1 3 MEET F 4 TW if wit , F 
The imparlance is entered on the record immediately Howentered oa 


"7-8; 12 124 


after the declaration. If a ſpecial imparlance, thus : And record, 


« the ſaid defendant ſaving and reſerying to himſelf all and 
« all manner of exception as to the aforeſaid declaration 


« and craves leave to imparle to the ſaid declaration of the 
« faid plaintiff, until on the morrow of All Souls, and it is 


, . 85 


The, time for applying either to the prothonotary or the Time dee | 
court for a ſpecial or general ſpecial imparlance is within the p!ying for im- 


firſt four days of the next term, if declaration be delivered“ 


* 


too late in the term for defendant to be obliged to plead 
thereto. Grant v. Lord Sondes, 2 Blac. R. 194. 


If plaintiff amends his declaration and pays coſts, de- when granted 
fendant ſhall have no imparlance. Prac. Reg. 18. Know v. or not. 


f pp ay, | SORE. 
No imparlance after a peremptory rule to plead. Bar. 
Fi * 


1 
. 


| Imparlance denied where notice had been ſerved though 5 
not indorſed on the declaration. Bar. 226, 227. Cam v. 


Gardner. 


When the defendant removes the cauſe by habeas corpus 
from an inferior court, no imparlance is allowed, though 


plaintiff does not declare before the effoin day of the net 


term. Smith v. Famer," 6 D. & E. 752. Mood v. Wenman, 


. 1 


. No_ imparlance in real actions. Bar. 2. Fofter „ 


No i 


parlance where plaintiff is prevented from declaring 


before the. eſſoin day by an eſſoin caſt, Noole v. the Earl of 
In an action for words importing that plaintiff was guilty 
of the murder of A. B. defendant moved for an imparlance 


till next term, on affidayit that a proſecution was carrying 


ttied for the fact before Michaelmas term. 


When impar- 

lance of courſe, 

and what time 
for 


pleading. 
If writ return 


Or returnable 


- . one term, and 
declaration not 
delivered till 

next. 


Provided de- 05 
fendant be in 


'# , \ 


ſeas) in the court of admiralty, and he' would probably 
| p 7 8 term The rule to 
ſhew cauſe made abſolute, Imparlances are in the diſcretion 
of the court, and it may be of ill conſequence to enter into 


evidence concerning this murder in the action for words be- 
fore trial of the fact. Sib/on v. Nivin, Bar. 224, © © 
Imparlange ordered, defendant being a lunatic. — u. 
Higham, Bar. 2259, e eee 
In both courts, if the writ be returnable before the laſt 
return of any term, and the declaration not filed, and notice 
iven four days excluſive before the end of ſuch term, de- 
endant is intitled to an imparlance. R. T. 22 G. 3. 


* 


_ So if the writ be returnable on the laſt return, in Which 
- caſes defendant muſt plead within the firſt four days of the 


next term. 


But if a writ be returnable one term, and declaration 


not delivered before the effoin day of the ſecond term, 


the defendant is not obliged to plead in the ſame term, 
but is intitled to an imparlance, till the four firſt days of 


the next. . © | 


But this is upon the fuppoſition that the defendant is in 
court, by having appeared if the action be not bailable, or 
by having juſtified bail, if the action be bailable z for other. 


wiſe he is intitled to no imparlance, though the declar. 


Not otherwiſe, 


ation be not delivered till the next term after the writ is 


returnable. TT FF 
On motion for a rule to ſhew cauſe why the defendant 


ſhould not have time to plead till the next term. The writ 


- was returnable the laſt day of Trinity term, when bail were 


the ſame day plaintiff delivered declaration, 


ut in, but did not juſtify till the fourth day of the preſent 
ichaelmas term. On which day they did juſtify, and on 
He inſiſted 


that plaintiff ought to have declared de bene qſe, and by not 


declaring before the eſſoin day of the term, defendant was 


intitled to an ny for which he cited a caſe in iſt 


Crompton's Practice, 126. which was in point. But per 
Buller Juſt. as defendant had not juſtified bail, plaintiff 
was not compelled to declare. 'There is no laches imput- 


able to him for not declaring till all the defendants are in 


court. He need not declare de bene eſſe, nor is defendant | 


in this caſe intitled to 8 The caſe eited was in 


the common pleas. Rolle  Scett,. 5 L * 0 
Where writ is retürnable before the laſt return, and de- 


Four or eight days, as before mentioned. See Chap. 6. de- 
klaratian (A), (1 | 


on v. Scett, 5 D. & E. 372 
claration delivered in due time, defendant muſt plead in 


OF IMPARLANCE,, cg. vu. 
| on. againſt plaintiff for his murder (committed on the hgh 


. 
4 * i» mY * 
a > nila eoob©tocoe . m...DÞ__ — 


s n 5 r Wt og pres F ** q 1 n * + £ 4 wv — — — 
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Sec. II. OF TMPARLANCE. © 


There are variety or old caſes' reſpe&tivg fiipabtainbes, 
but moſt of them previous to the rules, 5 & 6 G. 2. and 
22 Geo. 3» by which the times of Peri in ordinaty caſes 
are governed. 

- If four terms have elapſed Gnce the delivery or filing of 
declaration, plaintiff muſt give the defendant a whole term's 
notice to * before he can ſign judgment, which muſt 
be done b Yy his giving defendant before 8 day of the 


term notice of his intention to proceed the next term, 


iving a rule to plead; and if defendant does not plead | 
pe courſe of the term, plaintiff, having firſt ſerved him 
with a rule to plead, may ſign Thc for ow time does 
not extend beyond the term. | 

Therefore where no proceedings were had for n a 


I ear, plaintiff two days before _ term gave notice of 
18 


intention to proceed on the 14t February; z two days 


after Hilary term rule to plead was ſerved, and on the 18th 


of April, in the courſe of ſame vacation, judgment figned 


for want of a plea, and it was held "regular. Milborne v. 5 


Nixon” 2 D. & E. 40. 


The ſame practice of a term's notice is — * all 
oiller ſtages of the proceedings, and from either party, when 


a year has elapſed ſince the aſt ſtep taken. 
But this only extends to voluntary delays by the plaintiff ; 
for if the defendant has delayed the proceedings by. an in- 
unction, there is no occaſion for a term's notice; and this 


in both courts. Hayley v. Riley, Do. 72. Boſworth v. Phipps, 


C. B. 11 Geo. 3. Ibid. n. 2 Blac. 784. Waller v. * 
art, Blac. 91 8. 
Although defendant be intitled to an 3 yet if 


. he pleads any plea, notwithſtanding it may be a nullity, 
Pike ſigns judgment as for want of a plea. Defendant 
as thereb Ke his imparlance, and cannot ſet aſide the 


. yr * too ſoon. Lockbart v. * 
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: (A) Of the Ti ime and Manner of pleading in 


Abate ment. | 


ch) Of che Aﬀfdavic and Signature required An 


Pleas of Abatement. 


4 (c) Of che Judgment upon | A, Plea in Abate- 5 
| (D) General | 
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If four terms 
have elapſed, 
what notice ne- 
ceſſary to be 
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an —_— to 
rule. | 


What is awaiver 
of impariance. 
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of PLEADING. IN ABAT EM Wok vt 
) General. Obſervations agg Rules as to Plea 


a: in Abatement. „ 4% 0 hm a 


5 "0 of moving the Court to en er 


GE of . the Caſſetur Bi la.” 


Ee hg 5 1 „ ne A 
Pleas 1 wg are . 2 hah *_ 9 l 0 
N To the juriſdiction of the court. nrg 4 
+ Ts the perſon, either of plants, o or wo defendant, 

To the writ and count. 77 

t ĩt wou uld exceed the limits of this work, . we th 
enlarge upon the different kinds of pleas in abatement, and 


the law re N to them. We muſt therefore refer the 


reader for ſuch information. to Gilbert's Common low, 


from p. 187 to 250. and to Bacon's, Abridg: & Com. Di 


( . 


Within what 


geſt. tit. Abatement, and content ourſelves with layin 
down the general, Reale, as to radio i in denen i 
Fs; 7274 ji Sy Ws: 

E 


Wo of the ime and gs = pleading. in 
Abatement. 


erty in ET mutt be pleaded within wh 4770 aft 


time, and how, A hraion delivered, or notice of declaration eft in the 


in B. R. 
W 


— 


office, provided it be delivered or notice given before the lift 
fout days in term; but if afterwards, ſo that defendant is 
not bound to plead to it that term, then he may plead in 


abatement within the firſt four 5 of the ſubſequent, term, 


-intitling his plea as of the precedent term in B. R. Long 


v. Miller, 1 Wil. 23. Jenning: v. Webb, 1 D. & E. 278. 


or by entering a ſpecial e Smith v. Miller, 3 by 
„ „„ 
By the caſe of Doughty v. e, it fs abſolutely 


neceſſary for a ſpecial nn ge to be ſtated on the record. 


„ 
But in C. B. defendant muſt apply within the firſt four 


days of ſuch term to prothonotary for a ſpecial imparlance, 


which is granted of courſe, and then plead in abate- 


ment. Threlkeld v. ee Bar. 224. "Napper v. Bidala 


Sandy reckon 


— . AR reed ror nd ee a 5-7 2 


Bar. 334. 
Sunday is to be counted one of the Jour days, uplefs the 
lt. Caſt. 5 Ann. ROM v. W, bb, 1 D. & E. 279. 


It 


8 


3 


Rey or PE. 


ment after a general imparlance was held bad. 

| taken out of the office, or plaintiff may fign judgment. 
E; ack; a plea in abatement be filed after the time allowed, or In what caſes 
plead, and no other 2 being put in, he may ſign NS er 
Loſeelles, 4 D. & E. 520. 


ſerved, as if it were ſerved before delivery of declaration, 
2 8 ng.) in abatement he waives the ee 


N ABATEMENT. 


II it be the laſt of * four days, defendant .may file plea 


271 


8 on the fifth. Lee v. Carlton, 3 P. & E. en a1 


In B. R. the four days are both incluſive, ſo chat where Four days reck· 
declaration is delivered on the ſixteenth, the time for W 
pleading in abatement expires the nineteenth. Jennings 
V. Za 1 D. & LS 22 Harbord V. Perigal, 5 D. 
E. 2 7 TT 

80 in G . Bulli, v. ally Cook Rep. 64. Imp. 

C. B. 260. 1 At . 

But the four days are to bs 8 deen the ſervice of 
dier o declaration, not from the filing the declaration it- 
ſelf ;; and there is no diſtinction in this, reſpe& between a torn 
declaration in chief and de bene Ne. Hutchinſon v. Bron, . 3 


70. & B. 298. 


e £544. 
8 4 oy 2167 "oh 


' Plea in . 1 be pleaded after A general im- Not 4 


ed aſter general 


e but it may after a ſpecial one. imparance: 


. Defendant pleaded a miſnomer in abatement after an im- 
lance, but it appeared on the record to be thus entered, 
e and A. B. who was arreſted by the name of A. C. comes, 
Ly which the court held tantamount, to a ſpecial im- 
lance. Judgment for defendant. Brewfter v. Kat 
Blac. 51. 8. C. 1 Wil. 266. 1 
Had the plea began, © and the faid A. B. who, E. 
it would have been bad. N W v. « Moon, 5, D. 
& E. 487. | ih en hs 
But in the caſe + 88 V. Lafedtler, 4 D. & E. 520. 
tuch a plea as that in Brewſter and Capper was held bad, 
and court ſaid it could only be pleaded after a ſpecial i impar- 


lance, which ſhould be ſtated on the record. 


And in Buddle v. Wilſon, 6 D. & E. 369. a plea in abate- 


Declaration 
muſt be taken 
out of office. 


Before plea in abatement pleaded, declaration muſt be 


without ſpecial imparlance if requiſite, it is as no plea; wad judgment may 


plaintiff having ae till the expiration of the role to » ee = 


ment, 


Jennings v. 1 D. & E. 278. Dou 


ebb, pty v. 
So although no rule to plead has been regularly given, for 
defendant diſpenſes. with the rule by pleading i in abatement. 
Brandon v. Payne, 1 D. & E. 690. 
Or even Where a rule to plead has been "irregularly | 


* * 4 F 
— 345 5 #: 8 wy 4. 5 1 
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lad be led. 
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Cannot plead in 
abatement after 
aſſignment of 
* will not 
interſere on mo- 
tion in a matter 
pleadable in 
abatement. 


(B) 
| Statute requir- 
ing affidavit. 


| a above, which, e ed. 5 & E. Se 


pears on the face of the declaration,” Pract. 
v. Tomkin. © 


reer 1 * 


or EAD r ABATEMEN ber on. 
5 If lt appears on che record to de pleaded. after 


imparlance, it is bad on euer or int of error. 6 D 
& E. 369. e 
A plea in abaternent ought. to! be filed, not delivered, 
1 D. & E. 278. 8 

A plea in m Abseechent; like r Nee and proceed. 
"id, ought to be filed before nine o'clock in the evening. 


Where declaration was delivered 8th May, and plea in 


eee delivered at plaintiff's houſe the 1 1th at eleven at 


night, plaineiff ſigned 3 and held . " Jermings | 


be 1 ebb, 1 D. & E. 278 A8 

If à man harforfetted his ball-bond; Abd the court in fa. 
your of him ſtay proceedings thereon; he cannot afterwards 
plead in abatement to the 2 08. action, but muſt plead in 


chief. Sal. 519 


The court will | refale. to order a beben 1 cancelled 
on an affidavit of defendant that he was not the perſon, 
but will leave him to his plea in abatement» In this caſe, 


the action was brought by Salter gui tam v. Shergold, defend. 


ant entered into bail-bond by the name of Williams, which 
was his right name, then moved to have the bond cancelled 


r . 
1 


a) of the Affidavit and Se gh, 


By & 5 Ann: c. 1 16. «no dilatory plea ſhall be received 
- in any. court of record, unleſs the party offering ſuch 15 
. do, by allidayit, ' prove the truth thereof, or ſhew 


« probable, matter to the court to induce chem to believe 


«that the fact of ſuch dilatory plea is true,” / 
In caſes where the matter is pleaded in abatement, which 

| appekrs upon the record (as variances), there needs no | 
affidavit, but otherwiſe there does. Ld. Raym. 149. 


80 want of addition requires no affidavit, Ke 8. it 3 


Cebit in alio loco does not, nor need" it 85 pleaded in Foe 
fake for it amounts to a plea in bar.  Bullythorpe v. N 


Bar. 5 810 
A Ailatory plea, as a plea of commorancy, Ke. to an 
indictment, mult have an affidavit annexed, or it wh be ſet 


aſide. Rex v. Grainger, Burr. 1617. 

Ancient demeſne formerly did not, Rayra, 1418. © Sed, 
Pratt. Reg. 2 Bar. 187, cont. Hatch v. Cannon, 3 Wil. 51, 
and now ed that this plea cannot be pleaded without leave 


off the court, which mult. 1 moved for on affidavit, and 


which 


0186617 or L 


eral which zue muſt be * and particular. Des en | 
D dem. Ruft v. Roe, Burr. 1046. 75 

| ehe ples: uſt be put in on oath, tht is, u muſt 5 

be ſworn that it is true, or ſuch plea is not to be received, 

Stile. 373. 225. But a plea to the juriſtidion need not be 

| forms; Carth. n 

Plea of nee by a ſerjeant. muſt have. an et. 
86. 738. 

„80 plea of, privilege by this dark of the eben And 
the affidavit ought not to. be generally that the plea is 
true, but the particular facts alledged in the plea ought 
to be verified by che eee  Cuntiinghats v. Kc cons ar | 
8a 0 1 "IF | y FEES 

» gx plea of infancy, P. R. pi I v. Stor. > 850 

So that there is oe: executor not named. F. * 4. 
175 v. Palmer. 

An affidavit made de attorney is Aullcleit. Pract. Reg. 6. Affidavit made 
Lumley v. Fofter. Bar, 344. The ſtatute mas gal, War Pro- f ara 
bable 2 to be eue 3 885 

The affidavit ought to be poſitives and the words pro | 
bable matter in the ſtatute only extend to a matter of record, 
or to ſome other collateral] matter, as to the truth of which 
there cannot be a poſitive aſſidavit. Yet where an affidavit 
was not poſitive, but from what was alledged therein it might 
fairly be inferred that the fact pleaded was 2 it was Go | 
ſufficient. Pearce v. Davy, Say. 299. | 

In both courts, a plea in abatement Vibe an affidavit to 3 "I 
ſupport- the truth of it, is no plea ; and the plaintiff may 2 * e 
bgn judgment inſtanter, as if no plea had been ne 1 
Str. 225. Carth. 402. "vg 

. if it be not Bigned when required by counſet: or ber- 


©) of os J WERE on Plea in A 15 " 00 


1 In all caſes when judgment is given for defendant Of the judꝝ - 
four on his plea in men, it is your breve, or narratio 3 
ner, eaſcrur:— 

3 But judgment for the plaintif 1 upon the eircum- 
to an ſtance of its being given upon demurrer, or upon ſue. 
be ſet NPoined on the plea in abatement. „ 
| In the firſt caſe it is quod reſpondeat ogffer. In the laſt it wn hone | 


Sed, e peremptory, quod recuperet. 

l. 51. Tue reaſon of this diſtinction is, that every man is not When final, 
ar WP ſumed to _ the matter of law, which he leaves to 

a) ent the court; * refore, where plaintiff Reaſon of dis 
which Vols g e 


OF PL ADING IN ABATEMENT: tb. vii. 


tdlemurs. to. d plea, the judg gment againſt deſendant 
upon the demurrer is, that he muſt — over. But e 
:one muſt be ſenſible when he pleads a fact, whether that 
fact be true or falſe; and if he chooſes to put the whole 
arcighto his cauſe upon ſuch an iſſue, When he might have 
leaded in chief to the merits, it is an admittanee that he 
Has no other defence; and therefore, if a verdict be againſt 
him, the judgment ought to be inal. Eichorn v. Le Maitm, 
2 Wil. 366. 2 Blac. oy: Jour? Leber 113. Vene 2, 
| A Shaw; 42. | 
to afefs In ſuch caſe, abe en the jury ae the trial of the ite 
if Gnal in abatetnent,- ought. to aſſeſs che damages, If, however, 
they ſhould omit ſo to do, ſuch omiſſion can only be ſup. 
plied by a venire-de novo being awarded. Bid. 2 Wil. 366. 
Defendant pleaded miſnomer in abatement to an action 
a of aſſumpſit. Plaintiff replied, that he is known as well by 
„done name as the other, and thereupom iſſue was joined, and 
ee br verdict for plaintiff; but the jury did not aſſeſs the” da. 
e ages. In ſuch caſe the court cannot order a writ of in. 
Juiry to aſſeſs damages to ſupply the omiſſion of the former 
If they negle& jury in not aſſeſſing them, but a venire facias de novo "muſt 
fo to *s ye- go, becauſe no attaint would lie againſt "the jury upon the 
» pen writ of inquiry, were they to give-exceſlive damages, that 
| ing only an inqueſt of office z whereas an attaint would 
le againſt the jury who tried the oy" if oP had given 
mn 5 3 damages. 2 Wil. 367. 
aro) en But this is only in ſuch actions bb can in damages 
n 1 5 bor i in actions where a ſpecific. thing is demanded, as debt, 
xc. if iſſue is joined upon a fact in a plea in abatemen, 
and verdict thereon for the Plaintiff, he e nN is * 
| emptory, quod recuperet. 
| Confequence of I a wrong judgment be given as in chief, when it way 
" "NG judg- on n demurrer, and ought only te have been reſpondea: oufter, 
fs 8 it will be reverſed on error. Str. 532 
Defendant pleaded in abatement 157 n perſon in rerun 
vatura. Plaintiff replies, that there is, viz. at Weſtmin- 
ſter, demurrer inde and joinder, in which he prays judg: 
ment and his damages, which, being in chief, is wrong; 
for Th to be that _—_ way anſwer over. Amun. B. R. 
1 Wi 
If plea in abate- If de ndant Meade in abatement, and ee 28 i 
ment concluces bar, that concluſion makes it a plea in bar; and in ſuch 


in dar, or, vice 


verſa, what Caſe judgment final is given, and not merely a reſpondut 
** euer. 80 when a plea begins in bar, though the matter 
| bein abatement, and it concludes in abatement, yet it is4 


e es in FW and thereon judgment final Rue be; x 0 
400 
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. Gd Bo es e555 


it 184 
given. 


_ Vide 


* * 
> _— on . apy, FRO 
F 8 2 4 4 T. 
. K „ 1 7 8 
[C) Sec. IV. | 


OR, - 


ve in (BATES. 
Vide Lord Ni 1018; and authorities W 


1 : cited 3 355 ahd 
alſo Lord Raym. 1205. | uct | 
A plea of miſnomer in abatement” muſt conclude with * 065 ant 
ing judgment of the bill; praying that the fame may > _......... 
quaſhed, was held ill on ſpeciat emurrer. Hliaon v. 
Binns, 3 D. & E. 185. g 


"iN . To, 2 plea of miſpomer raying judgment of the vurit, (33 


eplication began, That the declaration ought not to be 

quaſhed, and on ſpecial” demurter held U _—_ "8 | 
obnſon, Pull. Ga B. 60. 212 en ny $1 | ud rem 

In dila atory pleas the greateſt 9 is (7 Rae 5 20 3 if Abb e 63 
the defendant. do not comply with the neceſſary ſorms in 
pleading ſame, plaintiff may take advantage of it on ſpocial, | 
demurrer. Roberts v. Moon, 5 D. & E. 488. 157 

If defendant demurs in abatement, the: e will give. W 
final judgment, becauſe there can be no demurrer in abatec if defendant de- 
ment; for if the matter of abatement be dehors, it muſt. ment. 8 


de pleaded ; if intrinſic, the court will take notice, ex — 


ficio. Salk. 220. Pl. 7. 6 Mod. 198. 
Upon a judgment of reſpondeas oufter, defendant has four What time de- 
days time to plead ; but this is ſaid t to he 1 in the diſcretion vr has to 


ere Comb. 1 - 0 a6 i bars 88 ia LE yo 2 
00 General Obſervaions on | plating in Aba WO) 
ment. 185 7 * 
No plea in Wee mall be ae . 2 ende, No plein | 
wiſer, for then they might be in ininitum. rreſpondeas 


Neither court will ſuffer a lex” in abatement to be amend? outer. 
ed. Imp. K. B. 242. C. B. 261. P. R. 21. 1 . 
Heale. a EL eee, | 
A defendant cannot have; two dilatories. e N 

In pleas. in abatement which relate to th 3 As No eee 
1s. no neceſſity of laying a venue; for all ſuch pleas are to venue. 
be tried where the action is laid. 12 Mod. 125. Carth. 

. Salk. 4. Neale v. De Garay, ) D. & E. 243. * 
lea in abatement ſet aſide on motion, both the plea and Bat 4 
affidavits being wrong intitle. 

Defendant was ſued by, the name of Finis Disse be 
pleaded in abatement that his' name was Phineas, and not 
Finis: but both the plea and affidavit to verify it, were in- 
titled in a cauſe betwixt Clixby plaintiff, and Finis Dinas 
defendant. Rule abſolute to ſet aſide the plea. Clxby v. 


_ Bar. 348. 50 
ter a plea in abatement, no exceptions can be taken to Aſter plea, no 
the declaration. Carth, „ A exception to 


Ta Nag en. 


Nor Pea ntage be taken errors in the declar 


5 ation on a Fs in abatement, — in 5 caſe. the defendan 


ought to demur. 3 Salk. 19 
Defendant is not entitled to colts, if be ſucceeds on 2 
plain enen. n Fee, A 84. 


. 


0h ot Ff movin Ogort tp üwend Declrion and 
© ... entering caſeur billa. . 


* a od plea in abatement nintif debt Aer! to 
take out a ſummons to amend his W as in Caſe of 
2 miſnomier being pleaded” he may do ow pa ment of 


coſts, and this ſaves' the entry of the caſſetur billa; or he 
muſt diſcontinue his action and begi 


goon . 1 a e Lord __ 1014. 2 8285 
ko | 
The. oo, 10 diſcontinue i is by entering a coſttur ll, as 
| follows: . 4 


Get a roll, e enter a 4 term be es: is. 4 
1 and the plea at the foot thereof, then ſay (and thereupon the 
aid plaintiff ſays, that he cannot deny the ſaid exception of the ſaid 
defendant aboue. by his ploa taken to his ſaid bill, but admits the Jam 
to be true; therefore it is confidered by the court of our ſaid Lord the 

King here, that the ſaid bill of __— Plaintiff be quaſhed, Ic. 


Ms 


Ta the roll to jhe clerk of the judgments, if in K. B.; 10 th 
Sings Prothonotary in C. B. and Aale fame pay 4 d. per ſheet in K. J. 


va gd. in C. J.; and the caſſetur billa bei . thereon, carry ſam 
to clark « 0 7. treaſury at M gſtminſter to be filed, i ns de 


N novo wit Jour action. 


It ſeems that plaintiff may confeſs the plea, and Ser 3 ] 


- eaſier, breve upon the roll, and bring a new action, without 
moving the court for leave, or paying coſts. A v. Maxy. 
1 v. Haddock, Prac. R. 6. 

So after. entering quod billa caſſetur on the toll; he may; 
dat an time during the ſame term in which the writ is re- 
turnable, deliver a declaration by the 92 Wo defendant 
en v. ee . 5 D. Ws 1 
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| novo: but if he 
Wb fred does not diſeontinue before he declares afreſh, defendant 
8 may plead auter action pendent, and it will be afterwards 
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OM - Of 2e Money into, Count. . 


a1 T he Meaning and "Origin thereof. 


(B) Of che ne nd” Time of 
into Court. |; 1 


115 as Ki N 20 94.1 
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(6). In what * 3 on what ents: Money 


may be paid into Court. 
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(0) of. the Conſequences of paying Money into 
Court, mw the — to dna a drop.” is 
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950 
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C) Of And further: Sam: into Court. 


CB); Of Defendant's $. refuling to. pay the Tot, an 


ho, Fhaintiff is tog ebe 


A | 


. (4) The Meating ind Origin t hd 
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Þ When the diſpute is not whether any 
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mA ts Cl 


he pleads, is at liberty to move the court for leave 15 0 P90 


much into court as he thinks is really due. 


thing at + a is ED 
to the plaintiff, but only how much; tlie defendant, before 


© 


court makes an order to the following purport: <c 1 — 


© money in full diſcharge, 


© fendant- ſhall have leave to bring into court the ſum he 
moves to pay in; and that unleſs plaintiff accept ſuch 


„ with coſts to be taxed by the 


© maſter or vrotfionotary, the-ſum brought in ſhall be paid 
gut of court to the, plaintiff or his attorney, and the 


amount thereof be ſtruck out of the declaration, and no 
given thereof upon the trial.” The effect of 


dt evidence 


which rule is, that if upon trial of the iſſue between the 


parties, 


jury ſhall not aſſeſs damages to the plaintiff ex- 


ceeding the ſum ſo brought into court, ther ere muſt be a ver- 


dict for tlie defendant, and the plaintiff 
but hall pay 


all haye no co 
to the defendant of his aftorney coſts to — 


taxed, &c. But if the jury* give more, then the 99 ſum 
he, judg- 


The firſt motion to bring money into court was in Ke- 
id s time, and introduced to avoid the * and 4 


ſo paid into court goes W ſatisfaction of ch 
ment, Kc. Haller v. E. J. Comp. Burr. i 120. 


45 leading a tender. Str. 787. 

rather, perhaps, to prevent litigatic ons and 1 

e by aha defendant an en to ſett 
wy 
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en wot 
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(4) 


tiff's demand, when he never had it in | his power, or had 
| er to make any: begab tender. 


1 or PAYING MONEY INTO GOURT. (Ch, vn. (4) 


a ; (B) Of the MI et and Time of x paying Money i into 


; Hop: 25 . 142 ; Court. 21 17 ; 4 & at 0 7 \ 
How to pay » No "TOO FO emal geren, can be paid 5 into court with. 
| moneyitio gut leave obtained on motion. But application to pay 
3 money into court requires no notice of on or affidavit 
| | 5 a yea gf f 8. 1870. i i Es 3 1 { 1) 
| LY ee nds Iti is done in che manner following Lp 
: wy 5 YI UB: N. 2 5 eee In 05 BD 
| EE A ee the ics delt hue thee) = er aim bo cb th 
l money may be paid into court, give * can be 10. doubt but that 
| — inflrudtions to counſel for that pur- ' money may be paid into court, and 
i 8 pd, with 105. 6d.; aue "if the fam paid in lu u am 
0 Pleaſe 1 to move to pay. . go more than Fl. appsy. to the fe- 
„Ao thts court ;*" and dn his for a treaſury rule for ata 
| Jgning it, carry it to the figner of \; 775 3 pay 65. 1 take it to 
e writs, pay the money 10 him, honetary s, and the clerk 9wil "4 
„ 050 will give receipt for ſame; en the money and pus a receipt 
3 ps 28. Wa beſides poundaye'; then in the margin, pay id. in the 
oF, 8 2 to the clerk pound, 18. 4d. for receipts and 
of the who avill draw. up, 28. for entering plea ; 3 ſerve copy 
| 2 , on lainiff”s attorney. 


OM pay 78.; ferve coßy 7 


on plaintiff”: attorney, and att Jum br more than 51. then 


| | _—— ine 8 Jour 3 15 4 e s hand to à brief is r- 
eee bY 9 5 fire 3 and if the general iſſue br 
Fs 1 S612: eee ee raed ks, he figns it of courſe': tal 
| Ait en e e ve n W e 

| SOT FFT ' cord as above. | 
Big 2d But if defendant. heads other 


| 4.3. 13 5 1 1 4141 * than the ral Me, iv 
: a 5 * tab briefs to erjeant with. 10% 
QC AAR gli fi b Lo 3 n 409 2285 6d. each, one to Mode fo lead 


951, 5 A * els FFF 171 into court; tale rhe 70 Jecondiy 
. Ws e 8 "op 13 5 — as before, and pricted a 7 


Ik in vacation, get A ode s order to warrant the pull. 5 
IF tlie money, is to be paid into court a week after the term 
ended, 4 judg 8 order! is requiſite to authorize. clerk of rules 


hand to a wa, for that pu oſe, as the order ſtates, that 
2 of rules be at lib 2 5 to do, on producing : a Coun- 
| e's, hand bor hi purpoſe. Imp. B. R. 286. 
How if plaintiff 15 plainti 


RE We Ph 


45 ; * ty 8 „ 34 4444 | 
FE double, and the” other to pay many 


to draw u uß rule; but in this caſe there muſt be a counſel's 


accepts the money in 5 diſcharge, he muſt 


accepts the have coſts to the time the” money aid in. For which 


. e he mar Let office-copy. of he. rale, and obtain 
5 an 


CCP 


| | 
eceipt 
the 
* and 


muſt 
zhich 


btain 
an 


NG MONEY INTO COURT.” 


(8) SV 1 © 


e * the a or prothonotary, and 
ſerve the ſame on defendant's. attorney to tax roi 
ormerly. this was the defendant's duty, but 1 . 


34 And: "lea the. plagnti@ cakes. this Reg it is [corifidered? 
that the plaintiff intends to proceed in the action to recover | 


«apt Labell v. Haden, 4: D. & Bo 12. ; 


Ss 8 - 


alarger ſum than that paid into court. R. M. 31 G. 3. 


If defendant does not Pay: the hs proceed as Oy 


afterwards (F). 
The agent's taking ben out ol crairts is” the fame as 
plaintiff himſelf. 1 IL & E. n: rs n, 


F 
5 


But if the plaintiff be not ſatisfied wich . ers does 


may ſtill take it out of the office! (by 
copy of the rule to the ſigner of the ywrits;: or prothono- 
tary) in part payment, and may then proceed to trial; and 
ih on the trial he does not recover a greater ſum than was 
paid in, he will be nonſuited, 758 Ne darf cocker to Abo 
defendant. e 


The chief clerk's. ber upon N * ito coutt is. | 


205. for every 100). ; if under 10/., 2s. R. 5 Jac. 1. 1 x16 
When the deſendant is entitled to pay money into couit he, 
ev 


it is a matter of courſe before plea pleaded, and now 


carrying an office not. 


At what time 
money to be 


after plea it is perpetually done by obtaining a judge's order paid into court. | 


for that purpoſe. No inconvenienet enſues to either party 
from this practice, becauſe if any expence has been in- 
curred, that is ordered to be paid at the time of obtaining 
the rule. And this tends to the furtherance of. juſtice 3 
for if the "defendant pays into court | what is really due, 
the plaintiff ought in juſtice to take it. Griffiths v. Wil. 
2 1 D. & E. 71115 1 Wil. "29s Str. le 12018 

Ys 346. Me 374 356 1dr! 

After regular judgmorit ſigned, though ſet- abide, defend». 
ane — leave to bring money into court. Burgeſt v. 


.allamounter, Bar. 28 1. Tidmaſh v Negrras ay Pan hs A 


Caf. of Pr. C. B. 886. 

An offer made by a dill in it, to pay W mall be 
tantamount to the money having actually been brought into 
court, if an action at la be after wards N _— a decree 


Ex NJ 
44 * 


By 8 12503 


from the court of er oppo oy b 1 ee 
Ku e F; n ee en 209i 8 b 171 i 
(C) In at A3 on what Counys Money may | GO 
TT.. CM yam 1 ce 
"As't to Om tai caſes 1 in ny by pride prin- 
into o court, 1 ne chi n een is . 2 the; ciple- 
. ſum 4 


— 
2 >". 


1 
5 
i 
1 
1 
1 
Jt 

14 

1 
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a OF PAYING MONEY ITO COURT: Len vn ch 


We ſum demanded i is a ſum certain, or capable of being aſcer. 
ttzained by mere computation, without leaving any fort of 
diſcretion to be exerciſed by the jury, the defendant may 

pay money into court, and have 8 of plaintiff 's de. 
mand upon him ſtruck out of the declaration; and if plain. 
tiff will not ere thereof, he ſhall pivced at bis peri, 
5 Burr. ao. 
, On the con where. it in an-pMion'for damages for 
any injury 1 which damages are to de alſeſſed by ; 
Jury, money cannot be paid in. r 
he above. is the general rule which governs the ales 
reſpectin bringing money into court. 


| * in f. But to be more particular, T ſhall conſider in what ih 
cular aQions. money may or may not be brought i into Wutt, 8 as 


their nature, in alphabetical. FE 
Denied in an action of account. : ion Ih +674 


Adiions on the Allowed in an action on a policy of afſurance, ac 


19/G, 2. C. 7. . 7. 5 58 14 FO #54 be}! > * wH 
In a ſpeciz action upon the ads for" damages done 16 
m_ let to hire by: RE: rene Bor allowed. 
tr. 787. 6 4-8 | 


94 82 ** 6511 48 5 SLABS n | $43 1-43, 
ey 9 OO Nor e e agua: a ſheriff: for o-falfo return to 
Feri faciat. Bowlet v. Fuller, J D. & E. 33. 


ci Nor in covenant, unleſs for non-payment of rent. Br. 


282. 266. 289. Or where the breach s "aſligned with voy 
certainty. ' Bar. 284. 

But in covenant and breach for nowipdynient or rent, and 

not hs ye wn. it was moved to 77 in ſo yeh, for 


Aer . debt Fug rent; for: ook it 4 preps ome * it 
iscfor a ſum certain. So defendant may move, that upon 


to that ſhall ſtay, and the _ will refer it to the maſter. 
Ann. 1 Wil. 75. Salk. 39.6465 een 
In covenant the breach 


in the money on the common rule. Bar. 284. 
v. Houghton, 9 


Wat allowed to be paid In on an ee 0 W wo 
| Fe but it may upon any particular breaches aſſigned 


' Oo Mg 15 1 P. 


In 


hk Sy ry 3 — for injuring common'by: burning turf, 


payment of what ſhall appear due for rent, proceedings as 
in a fo contain; | 
viz 11/. for not dreſſing corn, 3 leave was given to Cn 


for . Fi l on 727 or for an We rent. Blac. 


Ws, ing en r n . 


f 
2 
8 


V or rh. 


Ia covenant on charter quirty, money — in on two * 
the breaches for freight bod demurrage. Burr. 1120. 
In debt, you cannot bring money into court unleſs it is 
for non-payment of rent. Pract. Reg. C. * 57 and even 
that was irony! in Salk. 597. '& Bar. 286. 55 

So it was refuſed in debt for goods fold 3 court faying f 2. 
never did it in debt. Str. 890. Aa 

In debt on bond with a penalty, Albin may brin 5 
eourt the principal, intereſt,” and coſts due on ſuch 


which ſhall be deemed a fatisfaQion, and the court may tee 


judgment. ' 4 & 5 Ann. c. 16. f. 13. 

Beſore this ſtatute defendant was obliged to bring i in the 
whole penalty. Salk, 597. 

This ſtatute does not extend to bonds condi tioned for good 
behaviour, nor for performance of covenants ; ſo that to 
ſuch bonds n cannot dp r in. V. right V. owe 
nington, Bar; 286. | " 

Condition of a bon 


was to pay 407. by 5 J. er ame, 


ind defendant had leave on the ſtatate of Anne to bring the 


arrears of 5 /. per amum into court. Str. 8 14. though i in 
Str. 515. not long before it was denied. 
Condition \of la bond was to pay money by inftalments, 1 


and the court 2 leave for defendant to bring the money 9% 


due by that inſtalment into court; but not to ſtay plaintiff 


from figning his Judgment for the penalty incurred by non 


ent of ce talent. But although plaintiff in ſuch 


caſe may ſign judgment for the penalty, the court will not 
let him php out execution until the payments betome due. 


Darby v. Wilkins, Str. 957. But in C. B. on à bond to ſe- 
cure an anntity by inſtalments, a rule was made abſolute to 

ſtay proceedings on payment e of the 31.1 J. the only inſtalment 
due, and coſts.” Bar. 288, 


The ſtatute of the 4 & 5 Anne, Shieh avfibles deferid- , 


ants to pay money into court on bonds, Güght to have a 
moſt liberst conſtrüction; and the courts of law and equity 


ought” to exerciſe their own authority to extend the ſpirit 


and reaſon of it. It meant, that in caſes of © ies by 


wiy of ſecurity, the clear final juſtice of the caſe ſhould be 
attained” in the courts of law. © Bonafous v. ber, 31 Burr. 


Sh. 1374. 
it intent of a bond is toiſecure principal, Intereſt, 
aud Fe s'by a-penalty, and ſuffer the debtor at any SEW 


fave the forfeiture by performing the intent. Bid. 


Bonds Edtiditioned for ant of money by inſtalments 2 


are within this act. Did. 


But if à bond is conditioned for piyment of 1 ted m 


at a certain fixed day, and * a ſubſequent agreement the 


debtor 


To pay money 
inſtalments. 


i.s 


7 


E - — 
Anett d 3027 
eise * * - <a 


4 22 4:5) : 26k 
Debt on judg- 


> TRL SETS}, 
3 


and had been guilty of the firſt laches, and t 
charged the rule, but without coſts, direfting., execution; to 


and proceedings ſba ll ceaſe, 4 G. a. c. 28. | 
But before this ſtat 5 it Was allowed 655 the court. Sal. 
597. And the reaſon given was; becauſe, the, action of 
F atk He anker of Wee 115 


e is ba: _ pay it by e 1 * 
he pay it punctually, otherwiſe the agreement and de- 


feaſance to be void; if the debtor does not pay it punctu- 


Ally they are void, and the grols ſum. is due to the digte 
Burr. 1374. : «© ee #4 


And unleſs, the debtor pays. the pmbole money, he cannot 


be relieved from the penalty. id, oh © 


In debt on bond, with condition to account for money to 


be received, the court WY not. ſtay, proceedings. upon paying 


the penalty into court, becauſe damages nay be recovered 
beyond that amount; for the 7 onuf 1 a bond is not the 


Umitation of damages t d a jury. e 
dale v v. C e 21 be . wp hat PA I 


2% S 


* 3 not permit 4 to. 7 the 2555 proclamation 


money into court. Cuming v. Monro, 5 D. & E. Ges 
Ihe acceptance of iutereſt up Dunes the time of the 


unpaid inſtalqient is no Waiver; for the obligee was entitled 
to receive it t as Part of the original debt feces, by the bond, 


Burr. 1375. Hol 307! 
The whole penalty 1 4 baſtardy jay may "he. brought 
iy. court. Brang uin v. Perrot, 2.Blac. Rep. 1190. 
riginal al defe ant, obtained judgment 5 non pros, and 
then — debt on that judgment for the coſts, in which 


be had judgment by default, and after wards brought another, | 


action of debt Mi this laſt judgment, and thereqn, alſo ſigned, 
jud ment; vhich laſt judgment the original plaintiff moved 
2 alide on bringing: into court the debt and coſts of the 
aon judgment. On ſhewing cauſe againſt this rule, the 
court thought that he himſelf had giyen the firſt, 8 


ay, as the money on the former judgment was, paid into 


court in order to diſcountenance ſuch opprelbye. cet. 
ings. Simpſon v. Stone, 2 Blac. Rep. 785. 


In an action for dilapidation, the court refuſed. to let de- 
fendant bring money into court, and ſaid it was like treſpaſs, 


where you cannot do it, though you may. tender amends. 
3 Squire Archer, Str. 906. 


: ejectment for non payment of rent, the tenant or 
ene may pay into cgurt all the rent in arrcar and colts, 


#4 "34 + 


* N I 
SH eee vrt pol du a dd bn rt, boa 


8445 
id 


erefore dil-, 


r _ _ wy as 


for ſome miſpehaviour in his; ae. 5 


8 3 againſt, caſual e any 


writ. of poſſeſſion executed, the court made a rule to 

proceedings on payment of all rents nee Str. are 

Crdiitle v. Holdfaft, Eon 
In ejectment by mortgagee, the mortgagor may thing the | | 

principal, intereſt, and coſts into court, and the court will 


make a rule to ſtay proceedings. Str. 414. Nie 2d eo 
Proceedings on a mortgage may be ſtayed by paying mort- nts 
ge-money, intereſt, .and- in, GC. ee A bond. e 

pe 1107. Areber v. Snatt.. n 
In replevin and avowry - for! rent, defendant allowed to ame, wy 


paz it into eourt. Sa, % %jꝭ. ũ „ opt reg 
e plaintiff in replevin may pay the rent ind court, 
for which the defendant wous. ane v. en, 1 H. 
. 244 23 
” "Whew Serjeant Keke aid "he mmcwhotes.; 1 an yo wk, 
* treſpaſs where. the defendant had juſtiſied for non- 
payment of rent, plaintif was ne Wo: Pays . rent : 
into court. | 
In actions on penal ſtatutes, the court on W will 558 Statutes 22 7 
leave to pay the penalty into court with coſts. [Walker v. 
King, Tr. ** G. 2. & Str. N. Stack mae - Black. 
1052. 
5 the court ſee 3 to-ſaſpeR that 2 9255 tam aftion 1% 
proſecuted, merely for the iſſue money, they will on motion 1 
permit it to be paid into court, to abide the event of ihe 15 25 3 
ſuit.,.i Parker qui tam v. Macfarlan, 3 D. & E. 137). s 
In treſpaſs, money cannot be brought into ne chough ee, 
abide; may be tendered. Str. 906. | 
In an action of treſpaſs of meſne- eite money cannot 
be paid into court. Holdfaft v. Morris, 2 Wil. 115. 
In an action of treſpaſs, aſſault, and falſe. beet 
againſt: a juſtice, he may, if he has omitted to tender 
amends, bring money into court, purſuant to 24 G. 2.3 
but then it muſt appear, by the production of the previous 
notice to be given in ſuch caſe, and an affidavit. or the like, 
that the action is in fact brought againſt him as a juſtice, 


Caſbourn v. Rall. 
Blac. 859. 5 


But even in treſpaſe there. ag be certain- Seeta 
which may induce the court to ſtay proceedings upon the 
deſendant's reſtoring the goods ſeized, or paying the full 
value of them with e, Fan Ve Tu 7 D. & E. . 
5 in elt l 

In trouer 4 money, > court: will 1 leave to 8 
the. ex eber Nn into court. Ini s Ny — 
$771 : t 


CCC CS * 


But — eden r — you camber oblige 
plaintiff to accept the thing 'itſelf ; therefore the 2 
ws — cock and paid ny. Olivant y 
AN Bai, 1 Wil. 23. * 


trover jo | If 34 tarts * 7105 N 


| Note brought But a note was brought ing 10 ths court held. ir feats 


able. that goods as well as money ſhould be ſo. T v. 

r hs 1 gn 25 
How if goods If the goods be cumberſome; though they cannot be 
are cumber-,.. brought iutoi court, court will make a fule for plaintiff to 
. ow cauſe why he ſhould not accept them. r v. Haotgatz 

of Er, QB. 130. F. Nn 7-7 
RE: ye ein: given ne ar a book into burt; doe dais only 
granted on the particular circumſtances of the caſe. For 
in the caſe of Harding v. Wilking- court refuſed to grant: 
rule ,, on motion to bring a gold watch and diamond ring 
intotcourt in trover. Hurding vs Millin, Say. 120. ny 
v., Booling, Say. 80. , 

General roles There are ſeveral ebntradictory cafes in the debke on thi 
to bringing point; but the' better opinion ſeems to be, that in certain 
eee. court caſes, goods in trover may be brought into court; but it 
muſt depend on the circumſtances of the caſe ; which will 
> be better explained by the following caſe; where it was held 


S. P. in C. B. by Lord Mansfield: — “ That where trover is brought for 


Whittenv. Fuller, 


Blac. goz. i ſpecific chattel of an aſcertained quantity and quality, 


« and unattended: with' any circumſtatices that can enhance 
the damages above the real value? but that its feal and 
« aſcertained value muſt be the ſole" meaſure of the da- 

% mages; there the ſpecific thing demranded may be brought 
into court: (and Mr. Juſtice Sent ſaid; This was gh 


ee place of the old action of detinue:) but” where there 
& an uneertainty either as to the quantity or quality of the 
2 ching demanded, or that there is any tort zecompanying 
it that may enhance the damages above the real value of 
| . «the thing, and there is no rule whereby to eſtimate the 


Jjadiesture be repeated as an argument, “ The court does 
e hot keep a Warehouſe.“ What then? What has a wares 
houſe to do with ordering the thing to be delivered to the 


he reaſon and ſpirit of caſes make law; not the letter of 
particular precedems. Ii trover for money numbered, or 


Str. 822. 1191. Goods "refuſed; 0 be drought in ly. 


% more reaſonable, as this action of tiover comes in od 


a additional value, there it ſhall not be brouglit in.“ It is 
2 pity, ſaid Lord Mansfield, that a falſe conceit ſhould” in 


| Hows 2] Motley paid into court is payment to the plaintiff. 


na a dag, the court e e e i; 1 


ca, ax aa oak 


- vw „„ wr ttc 
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che jury may give more mage they may- alen meren 
and in ſome caſes they ought), 
« The reaſon holds. to, ev 2 other caſe; where a thing 
dearly remains of the lame value; pet the Jury Ways yo 
damages for the detention.” a 
remember its being done xwice or thrice in-things of. e 
ſmall value. It ought to be done to prevent vexatious liti- 5 
gation, which a plaintiff may be tempted to purſue, when 
in all events he is ſure of coſts. It ,Guger 10 be Wen bes 
cauſe it is the ſpecific relief 
ee It ought to be done, becauſe at che trial, when the | 
thing remains in the ſame condifigns there generally 1 is 4 1 
rule. « to deliver.it,” | 1 5 My 
. An eſtimated value is a precarious mealure of hate, 
compared with the ſpecific thing.” 
I am aware of the caſes where a laced: head, 2 gold 
watch, a diamond ring, and Chineſe Fe, were refuſed | 
to be brought 8 2 
« But as I think « ſuch motive. gughe neither to be 
10 Wang nor granted of courſe. They muſt depend 
their own circumſtances... No injury is done the 
aintiff, if the court ſhould think 4 he oughit not to pro- 
« ceed for damages beyond the ſpecific- thing,“ becauſe 
bee, Rill proces for more at the _ of ' coſts, and ſo 
ou 
But in this partic ular, caſa, the oda were e and 
their value changed; and therefore ht rule rec Toes: 
v. Price, Bur. 1364. 


OSV O pA 


The general rule is, a8 the caſes above. cited demonſtrate) General rule 4 5 


| that money can only be paid into court in actions where the eee > 


damages are liquidated; ſo that even were defendant to get In what actions 
2 judge's order for payment of money into court, where 

the demand was for anion, damages, ſuch payment, 

would be irregular, 

But if the plaintiff take the money ont: of: PARRY he 11 paid i impro- 
thereby waives the irregularity; and ſhould he proceed i in . wa 
the action, he cannot afterwards. have a verdict, unleſs he | 
weaver os: than the ſum paid in, Ga, v. Williamsy 

710. | 

Where the plaintiff makes that kind of demand which 
1 ſubſtantially. for a ſpecific ſum of money, the defendant 
may pay money into court. But in torts, where it is 4 
mere queſtion. of damages, a chance, as in ſuch caſes de. 
fendant was rien in the wrongs. he muſt take the erer 
of that chance. 6 $3 

Where a carrier has given notice in printed. terms, thnd- How a carrier 
be will not 1 anſwerable for * above dhe value e may pay money 
07; 4 | certain 


=: Muſt not bring 
— money on ſonie; 
i counts, and de- 
| mur to reſt. 


: 
WEE” 
| 


But it may be 

ö brought in on 

ſome, and iſſue 
3 taken on others. 


What deſendant 
muſt 9 


Sometimes 
double eee 


— 8 68 * — 
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brought againſt him for the loſs of goods above that value, 
: re may pay into court the ſum ſpecified. * Hutton V. Bolton, 


bring money into court is to prevent vexation, and male 


5 For non-payment of rent: 2dly, For 5 JI. an acre ad- 

vanced rent for ploughing meadow ground ; and the court 
allowed money to be paid into court on theſe Beten but 
not generally. Fulæuell v. Hall, 2 Blac. R. 837. 


court, defendant muſt have pleaded the general iſſue, aud 
could not plead double. Buckley v. Warren, P. R. 317. 


51. 5 c. into court on the common rule with reſpect to the 

Ih and 8th counts, (there being nine, ) and as to the reſt to 

plead the general iſſue, ſtatute of limitations, nd 7 
Hrellier v. Hallet, Bar. 286. A 


bring money into court on the common rule, and plead the 
1 general iſſue to the other counts. Hall v. Lane, Bar. 350. 


De Grey, Nares cont. "Kay v. eee nga and eee 
neee dor | ae r 


-* - court. -{bid, 7 


8 K 1 * *> 
$4" o . 
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ee ſpecdted ſum; unleſs ai in Fewpertlde, in an action 
but for which he has not been paid an extraordinary price,) 


. Bl. 299. 4. 
* The court will not give detendant liberty to being money 
into court on ſome of the counts in the declaration, and 
gemur to the reſt. © For the reaſon of making the rule to 


an end of the cauſe. James v. Hoſey, Pr. R. O. P. 256. 


* But money may be paid in on fone of the counts, or on 
ſome of the breaches aſligned, and plaintiff may accept the 
ſamę, and proceed: if he thinks proper; on the other count 
or breaches. 

As in covenant on charter-party, where bran Wache 
were aſſigned, money was paid in on two for freight aud 
demurrage. Hallet v. E. J. Company, Burra 1120. Baillie 
vr Caelet, 4 D. & E. 579. 75 | 

So two breaches were aligned i in covenant hn others: 


Formerly when a rule was obtained to bring money into 


But this ſtrictneſs has been fince diſpenſed with. And 
in C. B. the court gave an adminiſtratrix leave to bring 


1 Pe. 45 * 


So leave was given to plead; Werner to one count, 


So leave was granted to bring money into court on the 
common rule, and plead plane adminiſtravit, and we Se 
iſſue to the whole. Auftin v. Roſs, Bar. 287. | 
Where there are ſeveral defendants, money cannot be 
paid into court by one only.” By Gould; Blackſtone, and 


7 W > P m —˙¹0¹tʃ0ũ⏑— !ů 2 I” EC EEE Ws - 4 


2 Mbere one defendant ſuffers ie by deffute;-acid 
ſecond is outlawed, te Sener . ce! e W into 
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Fact. C. P. 36. Str. 1027. 


© Ok. 7 — Ez ok paying 1 into . 
Court, and of the Coſts to eure Flainciff i is | 


han entitled. 
1 1 7 


* eee er into court is an ee as of To defendant, 
being! liable to the action. Burr. 2640. Burrow v. Skinner, 

And in Jenkins v. Tucker, 1 H. Bl. 93. where there was 
ere to evidence, Lord. Loughborough ſaid, this de- 
murrer to evidence ſtrikes me as deing extremely abſurd, 
ſince by payment of money into court, the defendant admits 
a cauſe of action, ſo that where. money is paid into court 
there can be no ſuch thing as a nunſuit. 
Payment of money into court is only an acknowledgmene An acknow- 
by the defendant, that the plaintiff has a right to maintain NT NN 
the action, and is entitled to recover ſo much as the ſum * 
paid. But it does not preclude defendant from taking any as 
obj Con to the action beyond that ſum, although · ſuch ob- | 
ion, had not the money been paid in, would have been 


j p* * 0 
2 — 


a bar to plaintiff s ſuit. Cen and another executors, kee. 5 
v. Parry, 1 D. & E. 4664. 0 50 


If plaintiff declares in 5 afſumpſit on an ares 
ment, and defendant pays money into court, he admits the 5 
agreement z that is, if the declaration is on the agreement 
only. But if there are other counts, as money had and 
received, or the like, he may pay money into court on one of 
thoſe counts, and then he will not aan ak OY or ex- 
tent of the agreement. 

Defendant had brought money into 6 076 on the omen 88 * 5 


rule plaintiff would not accept the ſame, but proceeded fendant can 1 


to wind: and was nonſuited. Upon. which defendant moved a rap 


in the "treaſury, (in C. P.) that in regard as plaintiff was ney back again. 
out of court by the nonſuit, he-might have the money back, | 
and produced the ↄgſea. But the judges held, that defend- 
ant, by having paid money into court, had admitted that 
plaintiff was entitled at all events, and therefore defendant 
could not have the money again. . Afterwards, plaintiff 
brought a new action, and the court made a rule that plain- 
tiff might have the money brought in if he thought fit; but 
if not, that the money brought in ſhould remain to the new 
action. Lane v. Wilkinſon, Pr. Reg. 250. Rep. & Caſes. of 
Cam v. Robinſon. ES ab? Ty ONES 
The like reſolution in a fimilar cafe as above, and has . Eire 
given for defendant to bring more money in upon the new.  ' © 
action. Dickins v. Tallowin, Prac. Reg. 252. | e 
Money was paid: into court; plaintiff proceeded, Pur yo. „ 
covered a leſs ſum: whereupon defendant; —_ that 2 eee h ad 
mig 


re 


* 
# 


How, if plain- 
elf dies; 


but the court was of opinion it ought not to 


was granted. Anon. Bar. 260. Rathbogs v. Stedman, Cal, 

of Pr, C. B. 54. 117. "oh. 
Money was paid into court, and before trial plaintiff died, 
whereupon defendant moved to have the mone 7 paid back; 
e paid back, 


The courts have not yet gone ſo far as to order payment in 


ſuch caſe to the plaintiff 's executor, but it ſeems — 
fo to do, if the executor is willing to accept it; and after 
trial, it is plain, the executor is entitled to the money paid 
in, though a ſmaller ſum is recovered. Had plaintiff lived, 


and refuſed to accept the ſum paid in, and had gone to trial 


and been nonſuited, yet the defendant could not have had 


the money back out of court, plaintiff being entitled thereto 


at all events. Crockay v. Martin, Bar, 281, Cal. of "oy C. B. 
aa P. R. 255. 
So if defendant dies, court will not return money 10 bis 
executors. Knapton v. Drew, Bar. 279. / 
e yoo was arreſted, and conſequently no coſts on 
either ſide. But the court ordered the money brought into 


. court to be paid to the plaintiff, Fiſher v. Kitchingman, 


Money, if raid: into court, though by miſtake,” is ſo far 


in the cuſtody of the law, that it cannot be got out in any 
ns o It is the only exception where an action for money 
an 


d received will not lie for. money paid wy miſtake, 
Malcolm v. Fullarton, 2 D. & E. 645. 

To an action by an executor or adminiſtrator the courts 

formerly would not allow deſendant to pay money into court, 


becauſe the executor or adminiſtrator is not liable to: coſts, 


das appears by Salk. 596. But in the caſe of Crutchfield u. 


Scott, Str. 796. it was held it might be done, and that the 


effect of it would be, not to make the executor Pays but 


_ lofe his ſubſequent colts. 


he general rule in all caſes'is, that if the plaintif chooſe 
to accept the money when it is paid into eourt, or even be- 
fore trial, the court will give him his coſts up to the time 
of the defendant's paying money into court; but if he will, 


notwithſtanding, proceed to trial, and fail, he loſes all 2 | 


to thoſe: coſts.  Kabell v. Ehe, 41. . cont Stevenſon & 
Tord, Ibid: 10. 5 


Conſequence to, If defendant pays money into oourt on an a action Ge 
| Þlaintiffit he . commenced by executor or adminiſtrator, and the executor 
ee damages or adminiſtrator proceeds afterwards, he docs it at his 
| peril as to colts. 3 Salk. 103. 
As to coſts, if If plaintiff proceeds in the aQtion after — es the 
he diſcontinues. 


+. money drought in out of court, and then 3 
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„ might have the money out of court towards his coſts, and it 


Bw my ui. oc RJuvvc 
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In the caſe of G | 
verdict, which was for plaintiff, but only for the exact ſum fr ſum paid 


trial. And that 


- 


D) Sec V. OF PAYING MONEY INTO COURT.” 289 
5 [ | 
all not have his coſts even up to the time of bringing the 
money into court. Berwicl v. Symendsy: Say. 196, 
But it is now held otherwiſe; and where money has been 
paid into court, and plaintifF proceeds afterwards in the ſuit, 
and then diſcontinues, he is-intitled to all his coſts: to the 
time of the money, being ſo paid; but is liable to pay de- 
ſendant his coſts from that time to the time of diſcontinuance. 
See the dp apo that purpoſe. - Hartley and others v. 
Bateſon and others, 1 D. & E. 629. 711. Bar. ef , 5 
The mode is, to move why the maſter ſhould not be di - In what form 
reed to tax the: coſts of the plaintiff to the time of paying notice to be. 
the money into court, and the defendant's coſts from that 
time to the time of countermanding notice of trial, (i. e. the 
time of diſcontinuance, whenever it may be,) and why the 
defendant ſhould not pay the balance to plaintiff. Upon 
which 5 my 25 will be granted. Hartley and others v. Bate. 
on, 1 . 629. : by. Et 5 * 8 0k "£4 #5 $2400 
, If the defendant pay money into court, and the plaintiff If proceeds to 
proceed to trial when a, juror is withdrawn, the plaintiff is Ty 220 Juror 
not intitled to the coſts up to the time of paying money into 
court. For per Cur, whenever a juror is withdrawn, | 
party muſt pay his own coſts. And per Buller J. the form 
of the rule decides this queſtion; for it was part of the rule, 
that if the plaintiff would not accept of the money brought 
into court, with the coſts, &c. the ſaid money ſhould be 
ſtruck out of the declaration: then if it be ſtruck out, that 
is not conſidered as part of the declaration. Stadbart v. 
Johnſon, 3 D. & E. 6 7 


— : 
7 


bs v. Williams, 1 T. R. 7512. Aſter If verdi for | 
deſendant had paid into court, it was moved that the verdict . SO 
ſhould be ſet aſide, and entered for defendant. The court 
made the rule abſolute, direQing, that the plaintiff ſhould | 
have coſts to the time of the money being paid into court, 
and that he ſhould pay the defendant the ho ſequent coſts. 
But ſince this deciſion. has been impeached, and in the 
caſe of St „and Yorke, 4 T. R. 10. where, after ver- 
dict for defendant, who had paid money into court, it was 
moved on the above authority, that plaintiff ſhould have his 
eoſts up to the time of paying the money into court; it 
was denied, and per Buller; though the plaintiff was in- 
titled to the coſts up to that time, if the application had 
been made before trial z yet the 7p te way late after 
l caſe of Griffiths and Williams 
cannot be ſupported. Kabell v. Hudſon, 4 D. & E. 10. 
Upon his principle, where in twelve actions on policies „ 
of inſurance againſt ſeveral defendants, they paid money x, 
Vol. II. 5 U 5 8 ; into 4 
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paid in upon. 
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% or PAYING MONEY INTO COURT. (Ch. VII. o 


into court on each of them, but no coſts were taxed b 
laintiff, who afterwards entered into conſolidation rule to 
bound by ſuch verdict in all as ſhould be found in the 
firſt action, in which action he was nonſuited : it was held 
that he was not intitled to coſts in any of the actions, not 
even up to the time of ee money into court. Burp. 

. ; all v. Horner, 'D. && 43%. | ad E761 


Ii nontulted, + If phaititif faſfers a nonſuit after payment of money into 


court, he is ſtill intitled to the money paid in. Sal. 59). 
Where money was paid into court to attend the event of 
| the verdict, and plaintiff was nonſuited, it was paid back 
to defendant, and could not be retained in court. Subject 
tou new verdict. P. R. 253. Frampton v. Cooke, © 
But Q. Can plaintiff in ſuch caſe be nonſuited ? See 
Jenkins v. Tucker, 1 H. B. C. 91 1 Fa 


| * Fucepeion 2s to It is otherwiſe with executors and adminiſtrators ; for if 


executors de- - plaintiff be nonſuited, after they had paid money into court, 


| e ...,, it ſhall be returned to them, becauſe” they may be unac. 


quainted with the aſſets of teſtor, and not know whether 
he _ plaintiff the money or not. Anon. Caf. of Pr. in 


- Taking money If the plaintiff takes the money out of court, he waives 


out of court, a every irregularity on part of defendant in paying in the 
og ire. fame. As if it le paid in after gien "pleaded, or in an 
| action purely ſounding in damages, in which properly n 
money can be paid into court. And if upon trial, he doe 
not recover greater damages than the ſum ſo paid in and 


1 received, he will be nonſuited. ' Griffiths'v. Williams, 10. 


aud Uleing out, be paid by defendant, though the money was tendered after 


paid by defend- rule obtained to pay it in, and refuſed by plaintiff before i 


ant. was paid in. Cotton v. Perks, P. R. 2389. 

Except in caſes Where an action is kept on foot by plaintiff in an op- 

| op preſſive manner, and defendant has been willing 2 
; debt, and has taken out ſummons before a judge for that 


purpoſe, and the plaintiff has refuſed to accept the ſame, 


the court will ſuffer defendant 'to pay the money into coun, 
and difcharge him from the payment of icoſts. aue v 
- .. Heulditth, Bur. 558. And though defendant may have paid 
the money into court on the uſual rule, which is on pa). 
ment of coſts, he may afterwards move for ſo much of ch 
rule to be diſcharged as relates to the coſts, which will be 


9 „rm wa qc, 6c _ ww 


, 5 x4 


intitled to the coſts of thoſe counts, For by ſuch partial 
ent of money into court, defendant admits that plain- 
Ly has a cauſe of action againſt him to a certain extent; 
but that he means to defend himſelf againſt the charges 
contained-in the other counts. And the plaintiff, by taking 
the money out of court, precludes himſelf from all right 


coſts upon the other counts. Baillie v. Cazalet, 


„ 
O COURT. 


C) Of bringing a farther Sum into Court. 
If defendant has paid a ſum into court, they will not af- Whether des 


terwards give him leave to pay more money into court, 


20 


a) 


if fendant can as 
terwards pay SO 


ifſve is joined. Swan v. Freeman, Bar. 282. matey be. 
Nor if ' plea be pleaded, 8. C. Pr. R. 263. Becauſe it 1 
may introduce tricks to try whether plaintiff will accept leſs 
777 Ph EET OT POTS C3 2 


But J. Whether it would not be allowed on payment | 
V . 


of coſt 


Where plaintiff would not accept the money b 
and was nonſuited, and afterwards brought a ne 


defendant was allowed to bring in a further ſum, which, 


together with the former, was ordered to remain in court 
upon the common rule on the new cauſe. Dickins v. Tal- 


lowin, P. R. 252. 


(F) Of De 


Plaintiff is to proceed. 


e e : 
w action, 


fendant's refuſing to pay Coſts, and how - In 


I plaintiff accepts the money, and does not proceed for How if defend- 
further damages, his attorney gets an office-copy of the rule, 
and obtains an appointment of the maſter or 
to tax the coſts on the copy of the rule, and 
ant's attorney therewith ; and if, after taxation, defendant 
does not pay the coſts, plaintiff proceeds to deliver his iſſue 
and notice of trial, as if no money had been paid in. And 


one ſhilling damages carries coſts 
copy of and the allecatur, 


ain 


the rule, move for an attachment. Scarral v. Horton, P. R. 


259.” Hand v. Dinally, Str. 1220. 


Co 
thonotary, plaint 


erves defend- 


tiff muſt proceed as above; for he cannot, under 


ormerly the practice was for defendant's attorney 10 fn 
coſts taxed, and tender plaintiff the amount; but as this 
was often rendered uſeleſs by plaintiff's afterwards refuſing 


to accept the money paid in, or going for a {till greater ſum, 
a new. rule of court was 5 plaintiff 


to. tax 
coſts 


ant does not pay 


ſts, when 


iff accepts | 


ed money 


on producing the office- 
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coſts as above; and in default thereof, it be conſidered that 


plaintiff intends to proceed in the action, to recover a x larger 
ſum than that paid into court. 
In afſumpfit, the defendant brought 81. . court; onthe 


uſual terms of paying coſts to that time. The plaintiff took 


it out and taxed his coſts, and ſerved the defendant's attorney, 
and they not deing paid, went on to trial, and obtained 2 
verdict for 7 J. 18 7. The defendant inſiſted that he ſhould 
have no coſts for his ſubſequent proceedings, ſince it ap- 
peared that he was overpaid. . But the court held, that as 
to the coſts, it was to be conſidered as if no motion had 
been made, the defendant not having fulfilled the terms of 
Her own rule, in which caſe it is not uſual to grant an at- 


5 5 tachment; but the pwr. goes on, it being only a condi- 


$ 8 7 5 
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| The time of 
pleading. 


tional rule. They Jag, would make him allow upon 

the execution for 7 87 be bad taken out of court, and or- 

dered him the poſtea, in Ne to tax his whole colts. n 
Lady Dinely, Str. 1220, 

is But ai germ of plaintiff will be a” upon the after 

WT of all colts, {Hi . Bond v. * we of 
. 1 | 
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Scrion vi. — 3 
of pleading in 8 5 
4) of the Time of pleading. et 0 
(s) Of pleading the General ine. : dF 


AC) Of pleading Specially. kh COON 5 
5 Wee Double. fc peg FO 


(A) of the Th ime e of pleading. | 


London, he 


Wy . 
EA att proceſs returnable * 


fore the laft return of any term, i 
235 action by unbailable, on © L | 
| bailable, and not laid in London 


or Middleſexy. or defendant” goes 
not live 722 twenty miles from 


claration in tight days 


action be bailable, an 121 


ö * Gags days, 
provia 


Feudant 

muſt plead to tbe de. 4 - 

F/ filing the oy! 2 ly evithout 
very or filing thereof. 15 cordingly wit 

1 is AN = caſe Plainti 
Lonaun r Middleſex, and 25 a 

fandant livts within teventy miles 


| In Fac? B. 

3 all proceſs. 3 th 
f, 2d, or 3d return of any tem, 
if the plaintiff declares in Londu 


or Milak ger, and defendant livt 


ewithin tawenty miles of London, dt 
all plead avithin jor 

dayi. after fuch declaration dil. 
wered, auith notice to plead. 4. 
imparlani: 
"declares i 
defendant tis 


2 er county, or 
* miles from Bondon, i 
- ur Zays, R 


ri 8 6. 3. 
* d 


nable tht 
any tern, 
in Londn 
lant live 
mans dts 
thin four 
tion. deli 
plead ac 
wparlanct. 
eclarts 8 
dant los 


ſons reſiding in England, ſo that where defendant, whoſe 


(A) See. VI. OP PLEADING W | 


onovided "the declaration” be” de- Provided uch declaration be des 
livered or filed, and notice thereof livered four days extluſtue before 
given four days excluſive before the end of the term. 


the end of the term, and a rule to This rulgis now made to extend 

"plead be duly entered. R. T. 22 to the fourth return in Eafter term, 
And now by R. H. 35 G. 3. in C. B. Upon all proceſs 

returnable the 4% return of any term, the ſame time for 

pleading is allowed as above, according as the-venue and 

defendant's refidence is, provided ſuch declaration be filed 

or delivered on the day of ſuch return, or on the day next 

after the ſame, unleſs ſuch return day ſhall happen on a Sa- 

turday ; in which caſe, plaintiff ſhall have the whole of the 

Monday following to file or deliver ſuch declaration as 


| aforeſaid, | 


If proceſs be returnable on or after the laſt return, de- 
Sec. 3. tit. Imparlance, TH ON OUS ty er 
The above rule of court, it ſeems, extends only to per- 


fendant is intitled to an imparlance, of which vide a — 


uſual reſidence was in Scotland, was arreſted while caſuall 
in London, it was held, that four days time to plead was Cub. 
ficient 3 for that his reſidence ſhould be deemed in London, 
where he was arreſted, Rif v. Gaſcoyne, 4 D. & E. 
7 K. B. the four or eight days allowed for pleading are How the days 
one incluſive, and the other excluſive; but in C. B. both ** reckoned. 
are incluſive. So that, in that court, if a rule to plead be 

given the 7th, it is out the Toth, and judgment may be 
bgned the 11th, if demand of. plea made in tige. 

If the writ be againſt two defendants, and both are ſerved o if twp de- 
before the return of the writ, and one of them do not fendants, and 
appear in the ſame term, he myſt plead as of the term: pontiac: = 
> 2 he ought to have appeared. Smith v. Muller, 3 DO. 1 Ome. 

E. 627, : 8 N 138 5 2 


But a plea muſt not be filed (if it be a bailable action) No piea till bail 
before bail be perfected, as it will be a nullity; and although perſected. 
bail juſtify afterwards, it does not become a good plea, but 

plaintiff may ſign judgment for want of a plea. 7, enn v. 

Calvert, 4 D. & E. 578. % SO | 


) Of pleading the General Iſle.  @ 
Pleas in bar are of two'ſorts, general and ſpecial. The of the general 
general is a direct negation of the charge in the declaration, iſſue. _ 
and is called the general iſſue, the form of which muſt de 
e ee, - > 0 


Need not be 


* 


ee 


| Gpned. Imp. C. B. 300 


3 to the . 


| they muſt not be entered in the general iſſue book, nor jet 


the plaintiff's attorney; otherwiſe. they will be deemed as 
no "x 15 and 1 may be ſigned. Lockhart v. Macreth, 


continued, and clerk of * pers being only in ſtrictneſs au- 
t 


Plainti 2 enter plaintiff*s attorney, or file it with 
it in . 


tantamount to it. 
Nor fome other Comperuit ad diem ; nul 75 record ; ; ſolvit ad diem ; pap 
| 6. 


fuch, muſt be entered in the general iſſue book; all ſpecial 
Pear, which are ſuch as require ſignature, muſt be filed with 


ral iſſues, but only tantamount thereto, an 
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debet, not guilty, dc. 


„ B. R. n wr + Mm 


er it on treble 5 3 Engroſe it on treble powny amp 
paper, and tither L it to paper, and either deliver oY to 


77 at book, with 1 55 1 » 15 
uud he judgments Pay 6d. 5 69 Bo . 5 


No general iſſue need have a Saler s or 3 7 
ture to it; nor need any of the following pleas, which are 


ment of rent; bankrup t » 49 
And it is ſaid that "Tz B. the following need not be 
ſigned : Sen N ie: plene adminiftravit ; rient per deſcent, 
r minas, per dures ; ne unques executor or adminiſtrator ; 


infra etatem, But Q. and in C. B. it ſeems, they 1 mult, be 


1 figned, aul 
ſome of them may be tantamount to the general iſſue, yet 


filed with the clerk of the papers, but muſt be delivered to 


5 The Gon] 1 take to be this: All. RF es, ftrifty 


the clerk of the papers; but all ſuch pleas as are not gene- 

5 hich require 
no fignature, ſhould be delivered to 6 read attorney, 
Formerly a book was kept to enter ſuch pleas, and it was 
called entering them on the book fide z but that being dif- 


thorized to take pleas that are Ggned, (R. E. 18 Car. 2.) 
voy are delivered to the attorney who makes up the iſſue. 
ut if a ſpecial replication, ſigned by counſel, be put in- 


to ſuch plea, it ſhould be filed with the clerk of the papers, 


who is to make. up the paper book, on a copy of the ds and 
declaration being delivered to him. F | 


* 0 


(c) of pleading Specially. 


When defendant pleads ſpecially, 1 let the a be bes 1 
5 counſel or en, 2041 1 


pO it 


— © wy _my9ig a) a ow NV Aa - 


% 


| {C) See, VI.) OF. PLEADING IN. BAR; 


„ nil tha fa 4 In . R. e 1 4 £24) bb In C. B. 2 | Ne rc 
5 85 Eugreſt the plea on treble penny It may, when engroſſed 4 treble How ſpecial 
Nb Jong aper, and file it with the penny tampt papers either be dgli- Plea to be 
go tbe, cler * be papers. wered to plaintiſf attorney, ( which pleaded, 
anz 11 theuſualway,) or filed with the 

it to © No attorney is to deliver or re- prothonatary, and then plaintiff”s 
} with ceiue any ſpecial plea to be put into attorney muſt take it out of the 
Tk the office of the clerk of the papers, Bn EE TE 


- office. 

or a copy of ſuch plea, before that 445k oh 
the ſame has been put in, and a co 1 
thereof made by the clerk of 1 7 1 
japers. M. a. V. G u. | | | 


W All ſpecial pleas muſt have a counſel or ſerjeant's hand, Muſt be figned. 
BY encept thoſe mentioned ante (B); and which are deemed 

Ry tantamount to the general iſſue, _ V 

ſcent So that non aſſumpit infra ſex annos muſt, Co. Rep. 41. 

ka or . ** a; * performance of covenants, Bar. 354. T bomp- 

ult be If a plea which ought to be ſigned by a counſel or ſer- Otherwiſe 


1 jeant's hand, is not period, plaintiff may fign judgment; judgment. N 
e, yet ut if there be two defendants, and one pleads the general pow if two de- 
0 yet iſſue, and the other pleads ſpecially, and both are on the 'fendants plead 
red ts WY fame paper, though the ſpeciat-plex is not ſigned, plaintiff eren. 
ned a; cannot reject the general iſſue, and take judgment againſt 

Ck both, If he does, the judgment is totally erroneous ; and 

or oo 3 be _ reſtitution ſhall be awarded ; but then 

E intiff may in ſuch caſe regularly take judgment againſt 

grew hin who ee ſpecially. 2 Lil, Ir Sp Fe Hh Ne E 
2 In the King's Bench, the clerk of the papers, with whom Special plea 

t gene- all ſpecial pleadings are left, makes out copies thereof, ſigned _— 
require with his name; and to whom the plaintiff's attorney muſt papers, &c. 
torney. apply for a copy, in order to draw his replication thereto, 

2 unleſs the replication be of courſe, and conſiſts in a mere 

g wif, denial of the plea, without alleging any new matter therein, 

eis au. 28 nul tiel record to a plea of judgment recovered ; in which 

h caſes, the clerk of the paper draws up the replication, and 

Tae. delivers the paper-book to the plaintiff's attorney, with a 

put in- complete iſſue, _ Ed aa a a Coo 

papers, But if the replication is to be ſpecial, containing any 

Tea and new matter which muſt be ſigned by counſel, the plaintiff's 
attorney takes the copy of the plea away with him, paying 


gned by 


the clerk for it, in order to get the replication. drawn, 
which being done, ſigned by counſel, and engrofled, is cars 
ried and filed with the clerk of the papers; and if further 
pleadings be had in the cauſe, the parties alternately take 
copies thereof from his office, and file their anſwer thereto 
until iſſue is joined between them. 
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— 
peading davide. 


| when "my bill is filed. | 


op PLEADING IN BAR. II. — 
Defendant, by leave of the court, pleaded non 22 


I * _ the ſtatute of limitations, and delivered it to the plain. 
8 tiff 's attorney, who made up the iſſue, and delivered it with 
notice of trial to the defendant's attorney, who paid for it; 


the plaintiff's attorney, finding afterwards it ſhould have 
Fan made up with Th clerk of the papers, went and paid 
im his fees,, made up the record, and went to trial, and 
the court refuſed to ſet it aſide, though the defendant made 
no defence ; for per Cur. he was in the firſt fault, in not 
prove ad the pleas in the office, bod homſon v. Te ler, Str, 1266, 


95 0 of pleviing Double. 


In caſe W Re pleads ſeveral matters, a vile for that 
purpoſe muſt be drawn up and ſerved on N 's _— 


B. Xx. e 
. This 6 is dong by giving, a brief i certain caſes the rule ir her 
to counſel, | ' naming your pleas, obtained with as little trouble ar 


*obich he figns of courſe. Pay in K. . by giving a brief to a fer- 
10s. 6d. KH it to the Jeant, with 108. 6d. e the 


elert of the rules with Jour plea, pleas therein. Then draw up ru 


| on Plainti ifs attorney. 


abo will draw it up. ' Serve it © with ſecondary, and Jering an 
„„ „ Plainti 's attorney. 


If no ſuch rule to plead double be taken out and f Faw: 


plaintiff may, notwithſtanding a double plea be delivered or 


m C. B. 


Fs Ggn judgment, Hil. T. 1794. 
Bur there are many double Pleas i in C. B. not allowed ao the fo 


3 3 but on which à rule niſi is only one ood then moved again, 


t be made abſolute. 


In which caſes give brief to frrieants, to move to dhad the 11e 
matters therein mentioned; upon aubich à rule nifi is granted, and cih 


_ evhereef is made our by the ſecondary, Serve it upon the plaintiff s at 


the rule, and 


Forney , and fhew him the original rule. When cauſe is to be ſpeun 
give brief to , ee, (having annexed an affidavit of the ſervice if 
at the Jams time the original rule was ſhewn him 2 


to make the rule abſolute. ' The plea is then figned by a ſerjtant, ani 


delivered with- the rule annexed. For the fir motion pay half a, 


guinea ; to make it abſolute, one guinea ; and to ſign plea half a guinia, 


At the ſame time it is generally moved for a day or two's time to plead, 


awhich is mentioned in the rule, paige of the lime, Serhape, might ex · 


pire, and judgment be figned. 


The double pleas allowed upon he firſt motion i in C. B 


i are non aſſumpfit and non afſumpſit infra ſex annos, Bar. 339. 


non aſſumpſit and a diſcharge under the inſolvent debtors 


act, tid. - 34 3. In e non cul. and liberum tenementun 
7 alteriu, 


I. (D) 
ſumgſit 


| plain- 
it with 
for it; 
d have 
1d paid 
al, and 
t made 
in not 
1266, 


or that 
ttorney 


9 


le i hay 
rouble as 


F to a fer- 
ming the 
w wp rult 
ving cofy 


ſigned, 
yered or 


in C.B 
IT. 339. 
debtors 
nemeniun 
alterius 


o) See: VI] OF/PLEADING IN BAR. 


alterius, ibid. 336. 340. 351. 356. ; ſelvit ad diem and a 
mutual debt, ibid. 340. ; non afſimpfit to the whole, and a 
tender, 360. damage feaſant, and under a demiſe to the 
plaintiff, Bar. 339-3 damage feaſant, and for rent in arrear, 

ibid. 340.; non afſumpſit, a ſet off, and a tender, as of the 

laſt term, ibid. 383. 357. 360. 366, z non cepit, cattle the 
property of another perſon, not of plaintiff, and liberum te- 
nementums ibid. 362. 3 non aſſumpſit and plene adminiſtravit 
generally, ibid. 348.; plene adminiſtravit and a ſet off, ibid. 

347-3 ne ungues executor and plene adminiſtravit, ibid. 355. 

365.3 non eft factum and ne unques executor, ibid. 352.3 

non et factum and dureſs, ibid. 359. 3 not guilty, and a 
general releaſe, ibid. 347, 348.; not guilty, and four gui- 

neas paid in ſatisfaction of all treſpaſſes to ſuch a time, ibid. 

249. ; not guilty, /n aſſault, and ſatisfaction for all treſ- 

paſſes, ibid. 352.3 not guilty, ſen aſſault, and moliter manus 
impoſuit, ibid. 351, 352. 354-3 not guilty, and a juſtifi- 

cation in treſpaſs, ibid. 355, 356. 365.; non cepit and to 

avow the taking, ibid. 365.; not guilty to the whole, and 

a tender of amends, ibid. 366. Imp. C. B. 4th edit. 301. | 
Vin vacation you apply for this rule in either court, pet a judge Hor | 

Mew for — to 2 bras matters, (naming . fleas? Sho — 2 
will grant an order thereon on producing a counſel or ſerjeant*s hand fo courts. 
4 brief. fur that purpoſe ; take the judge's order to the clerk of the rules : 
in K. B. or ſecondary in C. B, who will give yon an order: either 

2 a copy thereof for plaintiff's attorney to the plea or ſerve bin 


All double pleas muſt be ſigned by a counſel or ſer- Mutt be figned, 

jeant. | | | N | 

| Motion for leave to plead' double cannot be made-till de- When motion 

fendant has appeared. Bar. 331. Benn v. Geary, may be made. 
The courts will grant leave to plead double, pleading After judge's 

iſuably and taking ſhort notice of trial after a judge's order. 

order for time to plead given. Bar. 338. Leighton v. 


Leighton. & 105 . 25 
The payment of money into court, defendant obtained After paying 
arule to plead double, which was ſet afide with coſts. Plain- woe into 
tiff, by the rule to pay money into court, is confined to the 
general ifſue, and no other plea. The motion afterwards to . 
plead double is an impoſition on the court. Bar. 339. Buck 
v. Warren. 1, 8 ES, vs 
Defendant may move to plead double after rule to plead After rule to © 
is out, any time before judgment. Bar. 329. King v. Flead expired. 
Boſwell. N „ „„ 
By the 4 Ann. c. 16. ſ. 4. Any defendant or tenant Of the origin of 
4 in any action or ſuit, or any plaintiff in replevin, in any me, de ublo. 
« court of record, with the leave of the ſame court, may . 
e „ 5 00 plead 


b 


a 1 ASD, > —— <n — — —— — — g 
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| Confirudion of / 


o PLEADING IN BAR. CC. VIE, U 


© plead. as many ſeveral matters as he ſhall think neceſſary 
« for, hig defence; provided that . if any ſuch matter 
1 ſhall, upon a demurrer joined, be judged inſufficient, 
. coſts ſhall be given at the diſcretion of the court; or if 
c a verdict ſhall be found upon any iſſue in the ſaid cauſe 
% for the plaintiff or demandant, coſts ſhall be alſo given 
s in the like manner, unleſs the judge who tried the ſaid 
1 iſſue ſhall vertify, that the ſaid defendant or tenant, or 
« plaintiff in replevin, had a probable. cauſe to plead ſuch 
46 Nane which, upon the ſaid iſſue, ſhall be found againſt 
« him.“ | . 0 ã —ͤ MORT | 


1 


the ſtatute. in both courts, that the ſtatute does not extend to qui tay 


xſt. To what c · Actions; ſo that in them there can be but one plea. Lau 


e eee. 2 Wil. 21. 8 I 
| | lor to an "A tion in a penal 85 2 ite. Fi ar. I „ JOG 
Lookup v. Frederic, %* $62) „„ F = 
Nor to ſuits where the king is a. party, unleſs for debt 
immediately owing on revenue, (vide Sect. 24.) and there. 
fore, in guare impedit by the king, a rule to plead doubly 

was denied. Bar. 353. The King v. the Archbiſhop of York, 
8o in an information in nature of a quo warrants. Rex 
vi. Newland, Say. 96. | | 4 Wis 


In replevin, the court ave leave. to plead. double, Viz. 
that plaintiff in replevin had not property, and a juſtification 


as a diſtreſs for rent. Bar. 338. Bird v. Spinks. © 
It has alſo been determined, that the ſtatute of Ann does 
not extend to plead double matters which ſhall have different 
trials, for inſtance in dower, if the defendant. plead © 
d“ ungues accoufile in loyal matrimonie, and a mortgage; for 
the firſt matter ſhall. be tried by the biſhop, and the other 
 by;a jury; and the judge cannot certify, if there was no 
probable cauſe. Harding v. Harding, C. B. Mich. 9 Ann, 
Gi. e,, ans hdfi ©) eb 


Diſcretionary This ſtatute gives the court a diſcretionary power eithet 


power in the to permit or refuſe ſeveral matters to be pleaded. 
were very ſtrict in giving ſuch leave, and expected to be 
even ſatisfied of the neceſſity of pleading the ſeveral mat- 
Now only re- ters moved for. Crozier v. Starke, Say. 28. But of late 


fuſed if incon - they have relaxed in this reſpect, and never refuſe, provided 
fiſtent, the pleas be not inconſiſtent, and liable to make an incon- 
gruity on the record. Jentint v. Edwards, 5 D. & E. 98, 

ar. 347. h | P77 


7 ta + there- Court refuſed to grant leave to plead non afſumpſit gene- 


rally and a tender, Dowga/ v. Bowman, 2 Blac, Rep. 723. 
3 Wil. 145.3 or nas eff faftum and folvit poſt diem, Fox v. 


Chandler, 


U pop che firſt part of this clauſe, it has been determine 


Formerly more Aud formerly the courts, particularly the Cera Dion 


I, (D) 


matter 
Aicient, 
3 or if 
d cauſe 
o given 
he ſaid 
ant, or 
id ſuch 
againſt 


rmined | 
? Ihe 
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there. 
double 
" York, 
Js Res 


le, * 
fi cation 
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lifferent 
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was no 


9 Ann. 
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d to be 
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of late 
rovided 
incon- 
E. 98. 


7; gene- 


p- 723. 


, Fox v. 


handler, 


(p) See. v.] OF PLEADING/IN\BAR; | 


ſoluit ad diem, 
Arnold v. Baas, 993.3 of non aſſumgſit and alienage of plain- 
tif, Feron v. Ladd, ibid. 1326.; or in dower, ne unques 

and ne ungques accouple, Anderſon v. Anderſon, ibid. 1157. 


Chandler; Blac. gog. 3 or non eft fucrtum and 


Hillier v. Fletcher, 1207.3, non afſumpſit 
428.3 non aſſumgſit and infancy, Bar. 363. z folvit ad diem 
and riens per diſſent, ibid. 332. ; liberum tenementum and a 


and à releaſe, Bar. fo 


In C. B. 


juſtification, ibid. 329. 3 nil debet and nil habuit in tenementit, 


the latter may be given in evidence, ibid. 333.3 not e e 
and liberum tenementum, ibid. 3 50.; not guil 
plaintiff became bankrupt, ibid. 360.; not gui 


ilty and a releaſe of a particular treſpaſs, ibid. 
though not guilty and a general releaſe, where an 
was produced, was admitted. Bid. 


51.5 
avit 


8 row jp a . 
cence, Bar. 351. 364.; without affidavit, ibid. 357-3 not 


But not guilty and tender of amends ed, Marti 


v. Kefterton, 2 Blac. R. 109 | 
All of which caſes were <4 E. 8. 
In B. R. 

Str. 678.3 ſo tender and eviction, 496.; ſo non ef faftum 


general iſſue and ſtatute of limitations as 


5 P. 


and bankruptey, 871.; ſo not guilty and the ſtatute of li- 


mitations, 889.; ſo non oft factum and no requeſt made, 
908.3" ſo bankru tey and non afſumpſit, 1000.; but not 
nl jo Regus a juſtification not allowed, 876. 


aſſumpfit to the whole and tender to part held i icon 


ſiſtent. Maclellan v. Howard, 4$D:&E:194- 
And on ſame principle, in a late caſe to an action on 
bond, non eff factum and a tender to part held bad; becauſe 


if defendant ſucceeded on firſt plea, it would appear that 


there never exiſted ſuch a bond, and yet that defendant had 
admitted that ſoinething was due on the very ſame bond, 


which would make an incongruity on the record. Fenkins 
V, Edwards, 5 D. & E. 98. 


Motion to ſet plea aſide for lovenfflency, defendant hav- 
ing pleaded non eft factum, ſolvit ad diem, and folvit poſt diem 
after Judge's order ; ſome of the above cafes were cited in 


C. B. and alſo Fenkins and Edwards in B. R. per Buller, 


take nothing by the motion; the above caſes are in C. B.; 


but in this court it is otherwiſe. Anon. 

As no- affidavit is required in order to plead double, 
and the court does not go into the materiality of the pleas 
upon motion to plead ſeveral matters, and as defendant 
may plead as many pleas as he thinks fit, if no two of them 
are inconſiſtent, it might frequently happen that defendants 


oy Of the oer · 
tificate given by 
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would fill the records with a multiplicity 'of pleas not eſſen- 
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ihe advantage of defendant, - by obtaining judgment 
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one of them, plaintiff old be ſaddled with the coſts of 
all; to prevent which, by the ſtatute of Ann it is or 


all ſuch iſſues as are found againſt him, unleſs tlie judy 
will certify, that ng} was man cauſe. Ws plead ſuc 
matte. 

The certificate upon this tatute may be indi after th 


For further information in chis wr, ſee n. Val, IL 
Chapter on n * | 


FOO, 


| 07 the Rule to . Res 
So careful is the law to prevent plaintiff Wal taking any 


a6 ainſt him unawares, that it not only allows a certain time 
18 plead to the declaration, and obliges the plaintiff to give 
due notice thereof, but further it compels him to ſerve the 
defendant with a rule to plead; and if defendant. ftill-ne- 
glects ſo to do, plaintiff muſt then make a formal demand 
in writing of a plea, and afterwards ſearch the office to ſee 
if one be put in, before he can ſign judgment; ſo that there 
are no leſs than three regular notices or warnings given to 
defendant for. him to ae himſelf againſt plaintiff ; 
charge or demand. 

Having already confideral the declaration and the notic 
thereof, which is the firſt warning given to defendant ty 
plead thereto, within the time limited by the rules of the 
court, as before mentioned, it is only neceſſary further to 
treat of the rule to plead, demanding a plea, and ſearching 
for a plea, and of ſigning judgment for want thereof. 


of the form wy Fon rule to Oy is made out on 4 common Fore of ee pope 
a tercets | | 


Bey 3 B. ain os 
5 . 1 Fel to p. 
17 March 1 798. T. S. Attorney. ; 


Take it in K. B. to clerk of the 1 1 C. B to the ſecondary, wh 
enters it in a book kept for that purpoſe ; pay 18. 104. The Fe er · 


pires in four days incluſive. 


Sunday, or any holiday, is reckoned (except. it Kappoti 
to be the laſt day); or if it be given on the Purification, or 
on a Sunday, it is no day. Str. 86, Anẽon. 

It may be en wy time in 2 75 or within four day 
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ur days 
In 


ke. vIt.3 OF THE RULE TO PLEAD. 
In the caſe of Oxley v. Bridge, Do. 67: it was held, that 


ſendant would be regular, if he complied with the rule 


mule to plead, &c. in four days; although it is a common 


If four terms are elapſed after declaration delivered, de- 


ſendant muſt have a whole term's notice to plead, unleſs. 


the cauſe has been ſtayed by injunction or privilege; in 
whichcaſe, no proceedings having been had in this cauſe 


indulgence to allow defendant till the morning of 'the _ 
fifth,” yet it is but an indulgence; and if defendant delays - 
till that time, plaintiff may ſign judgment; which was 
ince allowed to be the practice, in Thomſon v. Ryall, 4 D. 


ena rule to plead by a particular day, that day is conſtrued 
to continue till the office open next morning, and that de- 


WP 


tefore that time. But very ſhortly afterwards, in the caſe 
of Haſelor and Anſell, Do. 197. it was adjudged, upon 
the report of the Maſter, to be the practice, that on a 


for above a year, it becomes neceſſary for plaintiff to give a / 
term's notice of proceeding ; two days before Hilary term, 


plaintiff- gave notice of his intention to proceed; on the 
14th February, two days after Hilary term, the rule to pledd 


was ſerved ; and on the 18th April, in the courſe of the _ 


fame vacation, the plaintiff ſigned judgment, as of Hilary 


term, for want of a plea; which the court held regular; 
look upon the circumſtance of the judgment 
Hilary term of any conſequence ; for the rule 
requiring a term's notice, when no proceedings have been 


nor did _ 
being as o 


had in the cauſe, was only a rule of court, they ſaid, intto- 


duced for the benefit of the party, the full benefit of which 


the defendant had had in this inſtance; nor would the 


judgment appear irregular on the record, though ſigned as 
of Hilary term. Milbourne v. Nixon and others, 2 D. & 


Where time to plead has been given, by rule of court or 


judge's' order, plaintiff may ſign ; judgment at expi ration 


thereof for want of plea, without giving any rule to plead; 


becauſe, by obtaining ſuch time, he admits himſelf to be in 
court. Towers v. Powell, 1 H. Bl. 88.  Starkie v. Wilkes, 


Imp. K. B. 242. 2 J ͤ ↄ et Poo 
80 the defendant may diſpenſe with a rule to plead, by 
pleading either in bar or abatement. Brandon v. Payne, 
1 D. & E. 690. 5 8 : 
Although ſuch p | 
Lickhart v. Macreth, 5 D. & E. 663- 


Otherwiſe, generally ſpeaking, à rule to plead is neceſ- 
ſary ; and even if a rule has been before given, if judgment 


plea be a mere nullity and as no *. 


penſed with. 


vas not ſigned as of that term in which it expired, à ne- 


\ 


%% TIME." 


It may be di. 


—U— * or THE: 'RULE'T 2 AD. len. vn 


enle ſhould be en to warrant che judgment, Gena as of 
that term in w une 8 Rep. Win, lap, 
> K. B. 244. | 
Where not. But this is liable to ſome. exceptions3 for where a rule to 
| | plead has been given, and defendant obtains; an order, or 
is bound by rule of court to plead by a certain time, as for 
inſtance, the firſt or ſecond day of next term, plaintiff maß 
lign judgment on default of Jefendant s$. pleading without 
ving a new rule. Rep. & Cal. of Prac. 9 257 *. 14. 
ile Imp. K. B. 203. cont. 
„So where plaintiff has 8 a rule to aa and Rog _ | 
delayed from ſigning ju 5 N by an injunction out of 
' _  ehancery, after the injunction has been diſſolyed, he may 
sign judgment without giving a new mals. Bar. 238. Wee. 
Ae, 1 v. Fackſon,  : + 
Il, aà rule to plead be eteredatic See term an baden 
CE do is made, though before ſuch amendment, it is ſuſficient; 
otherwiſe a new rule e be entered. Nan rale, 10 G. 2. | 
2 Salk. S949; 504: 4 
When rule Rule to plead, muſt vat be ſerved. before notice of dectar- | : 
0 os ge 5 ation, as it would be void. Grey v. Saunders, Bar. 246. 3 
Wee a Be Ane v. Payne, 1 D. & E. 696. 
But it may be ſerved — after, 5755 declar- 
Hor aa be in chief 22 even on the ſame day after 
5 notice or delivery thereof, | + 
If a declaration is delivered the — of, a rule to plead 
may be given the ſame day before defendant appears: 
but if plaintiff demands a plea in caſe the proceſs is bail - 
the _ bail is filed, . a e of the wap to 
Au. 45 
Clerk of rules will 200 a rule: to plead. on the eſſoin 
| aps * 5 cannot be entered until the firſt day of term. 
- m N 
\ How if defend- / WW here defendant dies before the time for pleading expires, 
22 before a after the rule to plead is out, but before the expiration of 
| . the time given him by a judge's order, the ſuit abates, and 
| plaintiff cannot ſign interlocutory judgment and ſue out 2 
ne Malle v. LVuuin, B. . ä 
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Gears. Ty defendant has put in bail or apf DEE in tinie, a 
| is muſt be demanded in writing of defendant's attorney, > 
ore ain can ſign POTTY: and me ay | 


tice. 


See vin] Or DEMANDING/A PLEA. = 
| tice to plead be indojſed on the declaration. war 0. | 


| ſecond return, and à declaration was left in the office the writing: 
and gave notice thereof: and a rule to plead being entered 


he ſigned judgment without demanding a plea: et per Cur. 
A plea muſt be demanded in writing, wherever a rule to plead 


here; and accordingly e was ſet aſide fi for Ie 


LA 1 5 H. Atorny for plain, 


agent in torun. 


Oftorn, 6 D. & E. 689. it was held, that a demand of a 


boys, that both Maſter Benton and Foſter agree that plaintiff 


as IL remember. the caſe of the churchwardens of Ramentas 


term. 


Judgment can be ſigned by default ; but at any time alter 


feld, 1 Fil. 134. Bax. 276. Zames v. Few. a 
In B. R. a latitat was returnable 22d of April, being 1 16d hats; 


24th de bene eff; on the 26th defendant put in Tpeciat bail, 
in the office by the plaintiff's attorney, when that was out, 


is given, and defendant files bail in time, as he has done 


larity, with coſts, r Wit Y9 4: 
"The demand is in l dm in N. R. or C. B. 
| A. againft B. Form of de- 
9 ae 4 6 ha uti cauſe, otherwiſe judgment. C8 
þ Tour 4, 


we 4 0. D. attorney 955 45 N gage 
Aud to be Knee 25 or Left with aue. — or. to bo 


It is ſaid that. Is ati bi had on * 8 back of oh Phu How it muſt be ' 
ation, for it muſt, be after the delivery. of declaration, and made. 
eyen after rule to plenye has been vom: Per Maſter: Es „„ 
. K. B. 248. 0 704. 7-50 

But in the caſh of tbe ach ans. 5 Bie e „ 


plea might be made at the time of delivering the declaration: 

the fact was, in that caſe, a demand of a plea written on a 

ſeparate piece of paper, annexed to the declaration, was 
iven at the time of delivery of declaration, and held good. 
This, however, is doubted in Imp. K. B. 753. 6 edit. who 


is not in a condition t demand a plea, all rule to. plead ia 
entered; and that the practice of the Common Pleas is ſo.— N 
Indeed, I am inclined to be of the ſame opinion ; eſpecially * 


v. Ohorn was determined by a ſudden reference to the Maſter 
in court, in the hurry of buſineſs, on che laſt day of the | 8 


In B. R. ſuch 3 muſt be 3 24 hours before When. 


the 24 hours from the time of the 1 judgment * 

be ſigned. Dyche v. Burg ne, 1 D. & E. 454. 

But not before time for geri pleadi ing may bare bones 15 

n v. N 4 D. tag 118. : 5 27 * 6579 
1 Wh A Bs 4 a 
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34 oe DEMANDING A PLEA, [Ch vu. 
I a plea be demanded on a Saturday, the. po 


hos 24 hours to plead. after demand, excluſive ol 
Salman vy, Freeman, 4 D. & E. 657. 
And in C. B. if the rule to plead be out before "By 
25 judgment muſt not be bgned within. 24 hours after, 
Wooden v. Beyntun, 1 Bl. 50. |. _ 
7 Ibe defendant muſt, be in court bel Ir [the plea is de. 
mandel Wy 
A demand of a * „e * AY the geſendant 3 
J appeared, or plaintiff filed common bail for him, is a mere 
ullity ; nor will filing common bail. afterwards cure the 
— Cook 0 en, IL D. & E. 636. Venn v. Cal. 
vert, 4 D. & E. 5 c 


So that if DATE Ggns judgment for want of a plea on 


uch an irregular demand, it will be ſet aſide. Bid. 
; But where defendant's attorney undertook to file common 
bail, and neglected ſo to do, and afterwards plaintiff de- 
manded a plea, and ſigned judgment for want of one, al. 
| Hough defendant was not in kack i in court, and although, 
e authority of Cot v. Raven, he moved to ſet aſide the 
bs nog yet the court would not liſten to the objection, 


nh. 7 the defendant's attorney having broken his een. 


b Giles v. Hutchins, K. B. M. T. 1794. 


| When) no occa- - Where declaration is filed de bene os: ad notice thereof 
den for de- given, if defendant does not file common bail in time, and 
. +laindff files it for him zccording to the ſtatute, there is 


vo nced to demand ples before gning Jene ent | * 
n 

| = if ee be in nde of the ſheriff, no demand 

of a plea is neceſſary. Roſe v. Chriftfield, 1 D. & E. 591. 
Mor if pending the ſuit defendant gets himſelf removed 
into the cuſtody of the court, unleſs he gives notice thereof 
to plaintiff. Wilkinſon Ve Brown, 6 D. & E. de But ſee 

Vol. I. Proceedings againſt Priſoners. 

When it a The demand of a ea is a waiver. of, bail; care ſhould 


| waiverof bail. be taken, therefore, that bail is pk in and nee befor 


| none” Na K.B. 248. wi 


85 e e Serien =. | 
7 fu fer Plea, and. rut Judgment a 
£57% Jae Want" thereof. 


Of rin ty. Search-for plea in B. R. at the clerk of the papers in the 


Plea &.' hook there under plaintiff's. name z if not to be found there, 
Nearch with the clerk of the Judgments, who ye the 265 


= = SFrrrs groe S 8. . teren s 


Fe ” 4 
3 - ” 5 
4 e 


ws ws 


oh MP, io 8 Foo” 


> Fre 


Bee. IX.] OF SEARCHING ror Rn - *w 


neral iſſue book: in C. B. ſearch at the prothonotary's . When to fearch. 
in the book there, by defendant's name. 


Treg & 6 G. i 


| after the rules are out, and before judgment ſigned, puts may be put in 


be ſet aſide 35 irregularity. | Minns v. 1 1 P. & 


the like circumſtances. Thompſon v. Ryall, - D. & E. 196. 


to ſpeed the proceedings of a cauſe by rule to plead, reply, 


fut of authority from the court, but aroſe from the in- 
dulgence of one clerk in court to another, whilſt the proceed- 


large, and from thence was continued down, until ſome late 
determinations. This indulgence, however, ſeems not to 
Mr. Secondary Liveſay and the ancient elerks in the year 

1669, and which was certified as the practice by the late 


 Hoſeler v. Anſell, Doug. 197. It is not poſlible to aſſign any 


luded to were referred to, have eſtabliſhed. the practice to 


on R. Pan G. 2. EN DA 9 1 ht | x 


"tis 2 5 ur 1 1 8 „ e 


If no plea to be found, and none delivered i in due time, If none found. 
fign judgment b default. 
1. defendant does not plead within time; a rule to plead When jag 
laviog been given and expired, and a demand in writing of 8 be 
a plea having been made, the plaintiff may ſign judgment. 


le If not figned, 

But if plaintiff delays Eguieg judgment, and defendant, 4 vor — 
in his plea, ſuch plea muſt be accepted, nor can plaintiff | 
then enter his judgment ; ; if he does, it will, on motion, 


15 ; 

But it ſeems now that plaintiff, dong he ven not Ggned | 
judgment; may refuſe to accept any plea, if it be after- 
wards offered, as he may to receive the paper-book under 


Until of late, it was the general opinion of practiſers, 
that when either the plaintiff or defendant were called upon 


Ke. it was ſufficient to do the act required at any time 
before the adverſe party availed himſelf of the non- per- 
formance-;' which practice, we believe, never received the 


ings were carried on by them as agents for the attornies at 


have extended to the returning of paper- books, as appears 
by the reſolutions in matters of practice agreed upon by 


Maſter Benton to Lord Mansfield, upon arguing the caſe of 


reaſon for this diſtinction; and although there are contra- 
dictory caſes, yet now the caſe of Haſeler v. Anſell, and 0 
Thompſon v. Ryall, above cited, wherein the ſeveral caſes „„ 


> — 
* 


be, that if the party upon whom the rule is made, do not 
perform what iso thereby required within the time given bỹx 
the rule, the adverſe party is not bound to accept a perform- - 
ance of the act afterwards, but may ſign ee Ow 4 


Serien 7 rn 
o 8 7 ime to e, 


a How to be done, and in what Cales oratited, 
0) When Summons. t to be hen 10 and of the 


Effect thereof. 
(0 Of the Terms on which further Time i 
\ Tens granted. wel | 
© (Dy What are indie Pleas vichin 2 J obe. 
| Coder. 


09 Of the 8 of Defendant not plead - 


ing a proper Plea according to the Order. 
@ ) NNE, ee at ay "on of 


Oase 55 


a (0 How to be Labs, 150 10 what Cite Bet 


How to procure If the defendant cannot be ready to plead by the time the 
ume. - rye expires, he may apply to a judge {for a ſummons for 
further time, ſerve a copy thereof on plaintiff's attorney; 
and upon attending the judge, he will make an order agree- 
able to the circumſtances of the caſe which order is allo 

to be ſerved as the ſummons Was. 


This application muſt be made at jaſt the day previous 


to the expiration of the time to plead. 

Amongſt fair practiſers, a conſent is generally procured. 
The length of time given to defendant” to plead is en- 
tirely in the diſcretion ' of the judge; and ſuch order is 

| | ufually granted upon terms ſo as not to delay the plaintiff. 
Orte time Where the cauſe of action is local, and Beko be tried 
uſually granted. but at the aſſizes, the length of time to be granted will de- 
=: pend entirely on the interval there is between the application 


1 and the commiſſion day of the eircuit; for the judge will 
not extend the order ſo far as to binder plaintiff from trying 


8 his cauſe at the then next aſhzes, if he chooſe it. 
Ik either of the parties live in the country, and the cauſe 
ot action is tranſitory, and to be tried in town, the ſame 
doctrine is held as in town cauſes, allowing for the differ» 
ence of e in order WI. iffue in 


them, 
| Tunes 


. < 
8 ” 
. LES | 72 
7 * * # ot 
7 4 kf * >= 44 
* 
n 8 
— 1 * * 4 
E 1 * 
F 7 ©; +34's + 1 : ＋ 


= Frs 


6 


2 
2 
Er 


7 ws 


E 7 N N M= Tr 


. 


(A) Bee, K.] OF OBTAINING TIME TO PLEAD. 307 


Further time may be obtained by a fecand lummons, and 
ſo on, provided no delay is octalioned to the plaintiff, 


Effects thereof. | 
A ſummons for time to plead ought not to be taken out when ſummons 
after the rule to plead is out; and if fuch fummons be to be taken out, 
taken gut and ferved, it is no ſtay of proceedings. Bar, d 
264. Orwell v. Duert, Caf. of Pr. C. B. 137. 1224. WE 
If the defendant takes out a judge's ſummons for time to of the effect ot 
plead, the plaintiff cannot fign judgment till the ſummons a judge's iy wa 
is difcharged, Bar. 225. Rep. & Caf. of P. K. C. B. 144. {9 oceeaings. 
Brown v. Godfrey: but this is in caſe it be returnable before A 
judgment be regularly ſigned, REL TE 
or a judge's fommons is held to be no proceeding ; it 
ſtays nothing, unleſs it be returnable before the 5 gment be 
regularty ſigned; and if judgment be regularly figned before 
the ſummons for time to plead is returnable, the coutt will 
not fet it afide, eſpecially if defendant has no merits. Cal/ze 
v. £4. Littleton, 2 Blac. 954. But ſee contra, Bar. 2653 
Smithſon v. Broughton, e 


(C) Of the Terms on whic uch it is granted. "Jak | (0) 
The terms uſually contained in a judge's order on ſums Of the terms oa 


monſes for time to plead are theſe, « pleading ifluably, re- which time is, 


joining - gratis, taking ſhort-,notice of trial or idſquiry (if "ly grantee: 
necefiary ) within the term; but the judge will not hold t 
the defendant to all theſe terms and conditions, on granting 
the firſt order, unleſs the ſtate of the cauſe require it, or 
the party ſummoned before him alk it. 
If in a town cauſe (that is, a cauſe which is to be tried - 
at the fittings in London or Weſtminſter) the defendant 
applies for time to plead, the judge will not grant any or- 
ders, but upon condition that his attorney undertakes to 
plead an iſſuable plea z and: pleading iſſuably within the 
order, means pleading ſuch an iflue as the plaintiff might go 
When the defendant is an executor or adminiſtrator, the 
order will be for him not to plead any judgment, ſince the 
time for pleading was out, leſt he ſhould confeſs a judg- 
ment in the mean while, and plead. it in bar of defendant's- 


Wie: br. ed : v3 ; 
4 7 LA E 7 J 2 id * 5 f 


” or OBTAINING TIME 100 PLEAD. Cen vn, 0 


; (5) 0 D) What are ie, Pleas i 2 bare, gs | I: 
8 rder. - 8 W 
What an ifſua- 0 | £71 
ble plea or not tu able plea i is a a plea i in chief, upon which at ple 
aeg ajudge's may take ifſue, Bar. 263. and go to trial upon. act 
Abatement. , A plea, in abatement is not ſuch a plea, becauſe it tend fefi 


to delay the plaintiff. Kilauicł Fe n Burr. 59. as pla 
Hoff v. Long, Bar. 263. opi 

| roceedings had been ſtayed on the common terms of de. ord 
fendant pleading ifluably, &c. ſhe had then an attorney on Ml feff 
coverture. record, and now comes and pleads in proprid perſond, © that Wl plc: 
Ann the wife of David Thomas, who i is ſued by the name I 7 


the firſt, and give the day tõ produce the record the fiff | 

| "ay of the next term in the replication. Imp. K. B. 245. hoes 8 

Nee re- A judgment in C. B. no iſſuable plea in B. R. (Whenthe de: 

ne falſe in mA Blac. R. 376. Heron v. Heron; and the falſity 

6 of it may „ api by affdavit, if e is made to ſeſſ 
. a 

So in C B. a lea of recovery in B. R. chere bo b. 

ſet aha, and de —_ to. Pay. coſts of — application 

ö „ Thoug 


of Ann Thomas, did not. undertake,” &c. : it was in. rej 
| fiſted that this was an abuſe of the rule, tending i in <0 168 
| to introduce a plea of coverture; and it was moved 0 B 
8 feet aſide the plea, and that plaintiff might have judgment, Ml fary 
The court ſet aſide the plea, and directed her to plead the and 
| * Bez. iſſue non afſumpfit. by attorney. Conuell v. N ag 
| a Ac. 724. | Di 
Tender. But a plea of tender is an ifſuable 1 in B. R. Bid. ts 
ESD And now determined to be ſo i in C. B. Noone v. Smith time 
ER” SB; T. R. 369. f frivo 
| 9 Though it ge 40 to be held otherwith® "Caf. Prac, C. 3M op. 
| 134. Bar. 337. Davenhill v. Barritt, © T} 
pee ef fat. So to an action on a bail-bond, a plea of the ſtatute 2; plead 
| 23 Hen. 6. Hen. 6. c. 10. that the bond was taken for eaſe and favour ¶ notic 
| $9 is an iſſuable plea within fuch e ON v. Hold, furte: 
| „„ en 5 plea, 
| Performance. A general performance is ea an iluable 8 withili queſt, 
| | judge s order i in an action bf covenant.” Bar. 3 54. Tec to the 
| 57 , 5p Atkinſon, and d 
General iffue The — may plead the genes ine, and ſtatut f Pectir 
| 6 of limitations, after an order to plead iſſuably in both courts tie ca 
| HE Rucker and another v. Harnay, 3 D. & E. 124. Thought =otio! 
| not long before decided r " Sadbolme" v. Hodg ſm of the 
| | 2D: E to ple: 
| . ' Nil debet and nul tiel e to an action on a judgment the co 
| ; | held iſſuable pleas by the Maſter: you may go to trial ol . 
here 
| 


G01 * 1 or ohr IN 


Though the court were not ſo e inelined 
woch plea in Lowfeld v. Jachhſom 2 Wil. 1. n 


Defendant having obtained an order for time to plead udgment 
pleading, an iſſuable plea, &e. pleaded in bar to plaintiff's der, god, f 


action, (which was upon ſimple contract,) a judgment con- not bound in 


feſſed upon a bond fince the order for time to plead made; oy _ to 


laintiff moved to ſet aſide the plea, but the court were of ple 


opinion, that as there was no particular reſtraint in the 


order, and as the bond 5 the judgment was con- 
feſſed) might have been pleaded in bar to this action, the 
plea muſt ſtand. Hughes v. Pellet, Bar. 330. 


The court of 5 B. held a demurrer not to be an iſſuable ee 


ejoinder within the judge's order. Ne bet v. rt ig 
168. Maurice v. Engier, Ib. 271. | 

But that it, might appear whether a demurrer was neceſ= 
fary or not, the court ordered plaintiff to join in demurrer, 
and enlarged the rule. to ſet aſide the demurrer till Sw” 
argument. 
But it ſeems now in C. B. that a ene to the me- 
rits is an iſſuable plea within the meaning of an order for 
time to plead, Wright v. Ruſel, 2 Blac. R. 923.; but a 
frivolous demurrer would not de. Stonehouſe v. LG Nel, 
Say. 88. | 


The defendant obtained time to plead on the terms of Good dedurrer 


pleading an iſſuable plea, rejoining gratis, and taking ſhort wha iſſuable 


notice of trial. The action was on a bond conditioned to 
ſurrender: a copyhold at the requeſt and coſts of plaintiff; 
plea, that. the plaintiff never requeſted ; replication a re- 
queſt, and plaintiff then made up the iſſue, with a rejoinder 
to the country, which the defendant on delivery ſtruck out, 
and demurred ſo near to the aſſizes, that the plaintiff, ex- 
pecting a trial, had the record made up, and actually tried 
the cauſe before he heard of the demurrer ; and now, on 


motion, the court ſet aſide the verdict : for the conſtruction 
of theſe terms put upon the defendant, when he aſks time 
to plead, is not to oblige him in all events to join iſſue to 
the country, but only where the replication offers a fair 
flue, and affords no reaſonable cauſe of demurrer; now 
here the replication not ſhewing any tender of a ſurrender, | 


/ 


does give ſuch a colour of objection as will warrant what 
he defendant hath done. n v. Sopp, Str. 1185. Vide 8 


i ſham demurrer, and the plaintiff's attorney ſuppoſing this 
ot to be within the order, ſigned judgment; upon which 
10 Rm obtained a rule to ſhew cauſe why this judg- 

X 3 ment 


da . e 
. e having: obtained a judge s des upon the Sham arme. 
erms, amongſt others, of pleading an iſſuable plea, put in is not. | 
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within the or- 


| op paTAINING TIE TO PLEAD. dun 


ter wor beſet Nr ng cauſe, the 
aintiff's coun $ rale might be diſch 

2 K a There is a diſtinQion between a art 
and fair demurrer and a ſham one - the former is an iMuabl 
plea within the meaning of a judge's order ; the latter is = 
only an evaſion of it: and the rale was 9 8 
opſts. Groy 1 v. Aeon, 4 your: 1766 8 


@ of the Conſequence of Defendant not t ple ah 
Y agreeable to the Judge $ Order. 


if the defendant preſumes in breach of his undertaking, 
to plead a dilatory plea, or ſuch an one as plaintiff cannot 
argue the law or try the fact on, the plaintiff may ſign judg- 
ment as if no plea had been pleaded, and give notice of 
executing a writ of inquiry, 

o if he plead ſeveral pleas, one of which is not ifſu- 
able, though the others are ſo plaintiff may fig oy 
ment for want of a Plea. , 7 aterfall v. an 31 


ee by leave, made two avowries ; 3 plaintiff a 
tained a judge's order for time to plead, pleading ifſuably, 
and taking notice of trial for the ſitting after term, and 


0 1 Within time demurred to the firſt, and pleaded in bar to the 


| 3 Offgningjude- 


How the time 


"laſt. _ Defendant ſigned a nor: pros, for want of plaintiff's 
pleading iſſuably to both avowries, which the c 5 a held 
regular; but upon payment of coſts, pleading iſſuably to 
both, and ohne notice of trial within term, the uon pro 
was ſet aſide. Bar. 314, Sutton v. Waddilove. _ 

But to warrant plaintiff ſigning judgment, the 15 ſhould 
appear on the face of it to be a dilatory plea; for if it 
goes to the ſubſtance, of the action, however informal it 
may be drawn, or however bad in itſelf, plaintiff cannot 
reat it as a nullity and ſign judgment, but ſhould demur, 
hellupor v. Smith, 5 D. % E. 1 $2: . * 88 V 

Carter, + D, & E, 462. | | 


| (F) of ' 6going verge at "the geen of the 
rder. | 


17 a ning gives an . for a W time to plead u 
Adefendant, it is a lunar month, or four weeks ; 3 for a month 
in law is always a lunar month, except in qunre impedit 
In all temporal cafes it is a Jena month; in cecleſiaſtical 
8 ſolar. Talbot v. Linfield, Blac. 450. 2 v. Lie 
Bor. R. 8 a 
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NG ng TO-FLEAD. 
The time to plead under a judge's order is reckoned in- 


cluſive of the day of the date of the order, but excluſive of 
the day on which it expires. So that an order for a week's . 
time to plead obtained on a Saturday, expires on the morn- 


ing of the following Saturday: and in C. B. plaintiff may 


judgment at the gpening of the office in the afternoon 


The defendant had an order by conſent from a judge for 


eight days time to pleads and at the expiration of the eight- 


ere the defendant's praying time to plead, excludes 


abide by his plea pleaded, or to plead immediately ſome 
other alta 
manner : 


worrow, draw up brief for counſel to move for defendant 10 abide by | 


his plea already pleaded, or plead ſuch other as bt will abide by ; fre 


Rule toplead 


not neceſſary 


where time has 


108. 6d. ; carry it to the clerk of the rules, who will draw up rule ac- 8 
cordingly 3 pay $8.3 but if you want bim to plead inſtanter, it is @ 


I ben the rule is obtained, leave copy thereof at defendant's attor- 


ney's houſe. 


This rule may be procured immediately after defendant has ple aded, | ; 


and ſerved the very ſame evening. 
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In vacation. 


% 


Of the cofts. 


the firſt ſtands. 


What to be 
pleaded after 
3 rule or or- 


NG ro ab br EA. los. vn. 


* wacation'a "Judge at chambers'may make an order, 1 the de- 
1 Gall plead g a Ou . will. Wen 9 ve v. . 


| Arr. 782. 


The form of the tale i is as l N 5 
Tugſdlay next after the 1 Morrow of St. Ma in, in the 61h hear 
King George the Third” 1 1 


7 Ii is ordered, that the de 7 , ao notice of this rult to be 
| given to the attorney, Gall abide by bis plea, or plead ſuch other 
J. plea peremptorily on the morrow at ſhall not be waived,” other- 


| 7 let . be en for 85 ow if upon = motion of Mr. 


* the Court. 


y If he Jorn not plead a new plea, proceed by making up 
the paper - book. 


The court will order defendant to plead inflanter towards 
the ei1d of the term, when, otherwiſe there. mighs, not be 
ſufficient time to give notice of trial. 5 

In which caſe he muſt plead within 24 hours after ab 


' ſerved. Price v. Hodgſon, E. 35 G. 3. Imp. K. B. 3 


But the time allowed by the common rule to plead oa 


be expired, 80 alſo on frivolous demurrers. N. on R. 5 & 


6 Geo. 2. Imp. B. R. 309. 

In court of B. R. coſts of this motion are lowed: whe» 
ther defendant abides by his plea or not. 
The defendant pleaded a ſham plea, and plaintiff obtained 
a common rule that the defendant ſhould plead peremptorily 


on the morrow, and that ſuch plea ſhould not be waived, 
and ſerved it on the defendant's attorney, who taking no 

notice of it, the plaintiff, after the day was out, ſigned 
3 hg a which the court, on the Maſter's report, held to 


e 


irregular; the firſt plea ſtanding, if the defendant did 
not lay hold of the opportunity given him of altering 1 it, 
whereby the plaintiff by the benefit of his motion. ' Webb 


v. Holt, Str. 1234. R 
After a rule to abide by a ſpecial 1 0 as . defend - 


ant had pleaded judgment recovered,) or plead ſuch other 
plea as defendant will abide by, he can only plead the ge- 
neral iſſue z and if he ſhould plead any other ſpecial plea, 
or any double plea, as the general iſſue and p/ea. of ſet-off, 
it will be deemed as no plea, and plaintiff may ſign judg- 


ment. 1 D. & E. 693. Hare v. Lhyd; and 1 in notes, Prout 


v. Dewar, « 


But he may, after ſuch rule, plead the FRY iſue, and 
give a a notice of ſet-off. han v. ee Ibid. 
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r Se "org, 

from Give a rule for that purpoſe 

ame to the clerk of the rules, aubo thus: ? 
will enter it on the back of your laſt A. again B. 

xceeding, Viz. plea, replication, _ ' Rule to reply 

2 1. 10d. Ars copy e | F. S. Attorney, 


! 


How to 


. rejoin, &c. 


e 
of on common paper on plaintiff's Take it to ſecondary's office, pay 
attorney," naming the cauſe thus: 18. 10d. then make a demand 


9 e vin ED 
Monday next after, &c. to re- = GB. OE T5 
enter. ; A. v. B. The defendant de- 


If the replication, &c. is not mands à replication in this cauſe ly 


filed or deli uered, as the raſe may yours, © . 
be, (if ſpecial » af the clerk of the Ti. S. attorney for deftndant. 


papers; if to a general plea, to the When the time is expired and 


attorney,) then when rule is ex- replication not delivered, fearch 


' fhrid, fign judgment of non pros. for it at prothonotary s, and if not 


9 


Noe demand is neceſſary in ibis filed there, fign judgment 
court, as the ſervice of the rule is pros. DYE CE 
bald a demand of itſelf. | / 

There is no preciſe time fixed for replying, rejoining, ſur- 
rejoining, rebutting, &c.; but in all theſe caſes, if the 


* 


Of the rule to 
reply, and when 


party who is to do the aCt is ſerved with a copy of the rule 5h f 


for that purpoſe, he muſt reply, &c. within four days e- 


clue after the ſervice. of copy of ſuch rule; and if he 
does not, judgment may be ſigned; but if judgment be 
ſigned, or other proceedings had before that time, the ſame, 


on application to the court, will be ſet aſide; and Sunday, 
or any holiday on which the court doth not ſit, not being 


the laſt of thoſe four days, is to be reckoned à day within 


Wa 


thoſe rules. 


Rule to reply ſerved on the Sch, judgment cannot be 
figned till the 10th. 12 e Zh HD 


Ik a cauſe has continued four terms without any proceed- 


ings, each party ſhall. have a whole term's notice to reply, 
rejoin, &c, (unleſs the cauſe has been ſtayed by injunction 
or privilege); which notice muſt be given before the effoin 
1 2 Str. 1164. „ 5 

The notice ſnould be, that you intend to proceed by giving 
a rule to reply, &c.; the rule is to be given by the Maſter 
the day after the term is expired, and to be entered with the 
Flerk of rules before ſervice. Imp. K. B. „ 


Kule to reply, rejoin, & c. may be given at any time in 
term, or within 16 days after term, except Eaſter term, 


i * 


and then in C. B. in 10 days. 


judgment may 
gned. , 


How if four | 


terms have 
elapſed. 


1 


£ 


When rule to 


be ſerved. 
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or REPLYING, REJOWNING, de. dcn. vu. 


If time be wanted to reply, &c. apply for a judge's ſum. 
Boy and draw up order as. 1 other caſes, See ante, 
C. 10. 725 

No rule neceſ- Whenever the plaintiff adds the tle to the end of 
fary when his replication, and delivers the ue, with notice of trial, 
row navy "rpg 15 to defendant's attorney, who receives the ſame, and Bo 
firyck one. not ſtrike it out and demur, there is no oceaſion for 3 
| to ive a rule to rejoin. Boone v. Eyre, 1 H. Bl. 2 

When plaintiff In all caſes, when defendant's plea concludes to t 8 coun. 


| — gad e e may add Ziner and deliver iſſue with notice 


If no rejcjnder, \ 5 defendant do not rejoin, it is conſidered as an abans 
plaintiff may ent of the plea; plaintiff, therefore, may ſtrike ou 
26 for DA all the previous pleadings, and enter judgment as for want 
plea. 75 oo. not for want of 2 N Prerie v. brenda 
; . 1 32. 
Rejoinder, &. On a rule to plead, reply,” &e. in four days, iy the 
2 on whom the rule is made delay complying with it ed pi | the 
morning of the 5th, it ſhould ſeem that the adverſe 


ay refuſe to 4 0 it and ſign judgment. Thomp on . 
. 4 D. & E. 


apaper-book not a rule to reply ; but I think the principle 
1 e to both. Sor bob aa enn . * 


3 #' 
4 WN. 


=, WE ow ; I Nl. 
1 | Of the Plhaf Tonden, 


| ( What conſtitutes a gaod Tender. ; 
z) In what Actions a Tender may be pleaded. 
(© When and how 4 be pleaded, and of the 


in the Suit. 


(b) How Defendant may avail him of a Ten. 
der, if made before Action, though by the 
Teſte of Writ, or Ce — of 8 i 

. ſince. 


0 a What conſtitutes a 8 * ag 6 


To whom ten- 4 ene 3 de cn to an 925 perſon in whom, either as 
der 40 be made. party rene t to the ing tendered is, as a tender 
. 8 an wo even * "EINE if he * * 


t is true, as obſerved in Imp. K. B. 312. this caſe 1 was on | 


Conſequences of ſuch Plea ro the Parties | 


i 


rern. 


enn 


W 


£ ; y . 
p Þ » — 


will, or to a a bond. But it is faid, that 


ox of amends to a hailif, who has diſtrainedbeaſty 


damage ee is not good, becauſe, as a mere ſervant, 
he has no power to deliver the beaſts. Put Q 3 Blac, | 
Abr. 10. 

Payment of a debt to the plaintiff's) attorney is good pay - 


| ment, even after he was privately changed, and plaintiff had 

employed another attorney, becauſe he ought not to have ' | 
been changed without leave of the court, Powell v. Little, Rp 
1 Blac. 8, ; though payment to che atrarney is good; pay- 


nt to his agent is uot ſo. Tuter v. Freckleton, Do. 624. 
Nor to the attorney's. clerk, who ſhewed no authority but 


his maſter's order to demand it. Eſp. N. P. 115. 


But a tender to an attorney can only be good under parti- 
gular circumſtances, as where the attorney is authorized 
to ſettle the buſineſg, and writes to defendant previous to 


ſuing out writ, warning him of the action, unleſs he pays 
him the money, or the like ; for a tender muſt be made 


before the writ is ſued qut z and though plaintiff may have 
nerally employed any one ay attorney, yet it does nat 
fa ollow that he may give him authority i in that particular 


action. 


In order to conſtitute a legal tender, the money ſhould How tobe 


aftually be ſhewn to the perſon to whom it is tendered; 


but this form may be diſpenſed with by the party to whom 


tender i is made. 
As where defendant faid, he had the money b pocket, - 
and plaiutiff anſwered, No need not give yourſelf the 


trouble of offering it, for I will not take 1. Douglas v. 
Patrick, 3 D. & E. 684. a 


Nor is it the buſineſs of defendant to count the money; 


if he tenders it in a bag, or untold, it is good; it is re- 
ceiver's buſineſs to tell it, 5 Co. 115. Bull. Ni. Pri. 155. . 


80 if he tenders a larger ſum, and aſks change, unleſs 
abjeRion made at the time on that account. , Black v. San, 


Peake's Caf 88; -- | 
It is generally laid down, that a tender i in hank notes is What a good 
pot a good tender, though rendered fo, if defendant oſſers bender. Z 
to get caſh for the notes, Noyes v. Price, Sitt. 16 G. 3. 


2H. Caf, Ab. 319-3 but if the queſtian were to come di- 


tectiy before the court, (which it never yet bas,) I conoeivs 
they would be inclined to conſider bank notes in ſuch a caſe 
as 822 ; eſpecially during the continuance of the late 


+ 


— 


% 


atts of parliament, reſtraining the bank from. paying in 


ſpecie. See Miller v. Race, Burr. 459. 


At all events, if bank notes are offered, and no * — 5 


made "3; 1 ee 1 OI Wright v. Reed, 


3 D. & E. 54. 
A reeip 
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V PLEADING A TENDER: len vn (a 


"A receipt cannot be' inſiſted u the a I 
the er e 9 ev. eee r= bail 1 8 


. 1 11 1 
* 1 17 


5 0 In Shae Actions a T ender may be lee 


How in cafe of IF A., B., and C. have a Joint demand, and C. has a ſepa- | 


Joint demands. | rate demand on D., and D. offers A. to pay him both the 
debts, which A. refuſes, without objecting to the form of 
3 on account of his being only entitled to the joint 
0 Joint demand, and ſhould ſtate it as a tender to K., B, 
d C, Douglas v. Price, 3 D. & E. 689. 2 85 
170 a quantum It was formerly held, that a tender could not de pleaded 
oma." 00 a quantum meruit, decauſe the demand was eee 7 
Holt, | Giles v. Hart, Ld. Raym. 2 $52 1110 
But ſince determined otherwiſe on demurrer. 4 22 v. 
„5 Lancaſter, Str. 576. 
Stat. 4 Ann, in By ſtat. 4 & 5 Ann. c. 16 12 the plex of ſolvit jof 
debt on bond. diem is given to an action on a bond; but a tender and re- 
8 fuſal of principal and inteteſt at a ſubſequent- day cannot 
. be pleaded, as not being within the equity of the ſtatute ; 
y | for ſuch conſtruction would be prejudicial, as it would em- 
3 the obligor at any time to compel the obligee to take 
is money without notice. Underhill . nen C. B. 
5 bis Bull. r 
Seat. 21 ac. in Tender of amends Vet action brought, may be pleaded 


Wy 


' treſpaſs to involuntary treſpaſſes, 21 Jac. 1. e. 16. ; but not to 
| try ones, as 3 oy fag Baile v. Viugſh, 
/ In replevin for To an avowry for n feafant in G tendiy 


damage feaſant. ü be pleaded to have been made before impounding; 
| for it is not within the ſtatute of James I. which goes 
. only to treſpaſs, where tender of amends may be pleaded to 
Wer been made any time before action brought. Tutu. 

1596. 

If a man avow eg the 0 damage feaſant, vid the 
plaintiff pleads tender of amends and a refuſal, he ſhall 
regbver, on a verdict for him, damages for the detaining 
and not for the taking, becauſe the taking was lawful; but 
if the tender were befors the taking, the taking is tortious: 

ff after impounding, neither the taking nor detaining is 
| tortious; and after the avowant has had return irreple- 
7 viſable, yet if the plaintiff make ſufficient tender, he may 
= have detinue for the detainer after, Sal. e 8 Co. N 
mr. 60. | 
1 To an avowry for rent, the plaintiff may vid: a tender 
and refuſal without bringing the money into-court; becauſe 
if the diſtreſs were not Bad anal the l 
mu 


demand, D. may plead this tender in bar of an action of 


0 


2898 
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— , 
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moſt anſwer tlie ple 


0e n) or PLEADING: A'TENDER; | 
ff his damages. 5 bol. Ni. Pn. 60. 


1 


= J N „ 4 - SA] To 


Sal- 584. 
But if the diſtreſs were rightfully: alen, the dae can 


not plead tender of rent and coſts in bar of an avowry for 


hen! in any caſe, unleſs the diſtreſs was made of corn, 


graſs,” c. growing on the n dee ve ſuch plea is 


wen by 11 Geo 2. c. 19. f. 9..n i CAE 


Where defendant came into pollelion of. 95905 wrong - In trover. 


fully, no tender is neceſſary of freight, & c. paid by him, 


in order to enable plaintiff to maintain his action. Lam- 


iere v. Paſley, 2 D. & E. 485. 75 e 9 «it 4 


For rent. 


49 


Sometimes particular ſtatutes e a belag of stat. 11 C. . 


amends; where otherwiſe it would not have been allowable 
as 11 G. 2. e. 19. f. 20. tender may be made for any un- 


law ful act done by. a. -perſon who has Aman, for rent | 


47 due. | 5 
80 17 Geo. 2. 0. 38. £ 10. in : diſtraining 9 money 
juſtly due for relief of the poor. 5 
80 24 Geo. 2. c. 44. f. 24. in all aint. n 
= jaſtices for any thing done in execution of w_ 
office. 


Terry, Eaſt; 13 Geo. 2. B. R. 
A juſtice having pleaded tender at ene 8 to 


the above act, the plaintiff obtained a rule for the defendant 


But the ſtatute only means aQtions of tort. Huben v. 15 


to bring the money into court, for the plaintiff to take the 


fame upon diſcontinuing his action. Lawrence v. Con, Hil, 
33 Geo. 2. B. R. Before a juſtice is allowed to pay money 
into eourt, on action of falſe impriſonment, it mu appear 
that he is ſued as a juſtice. for ſome miſbehaviour in his 


office, 2 Bl. R. 859. Caſbourn v. Ball, this may be by 


the notice and e en m the Arg having been ſerved 


Were wich. . 

80 by 23 Geo. 3. c. Pho £ 30. tender of amends allowed 
bo be nad and pleaded by exciſe officers for any offenee 
committed quã exciſe officers; and 24 Geo. 3. 10 yu 
e . to rr fe moore Be» 
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Formeriy there was as much b Wige e in he At wha time 


time of pleading a tender as in a plea in abatement, viz, tender to te 


vithin four days from declaration; but latterly the 57 pleaded. 


"hog: ee it as. 2 pe e Plea, ,and,h 2 


LEW permitte 
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wy or PLEADING A TEND». ben vn (6 


| it to be pleaded, even after judgeꝰs order for 
to plead has een obtained. Xilwicl 7 2 
Burr. 59. ev. Smith, 1 C. B. F. R. 369. 


Not after im- Bur yet it ſhould not friQly be pleaded iber an im. 


As of ſame - ee the. aw 
term with de- term with declaration, unleſs the declaration be delivered 


br filed ſo late, that defendant is not obli ged to plead to it 


that term, and then it may be pleaded of — within the 
firſt four days incluſive of the next term, intitled as of 
* preceding term; and even afterwards, under particular 
_ circumſtances, court will, on motion, ſuffer it to be pleaded 
as of the laſt term. Tid. 248. Bayer v. Houlſſom, Bar: 
351. Smith v. Philips, Ib. 334. Browne v. Hagon, Ib. 


i 557. Aſbberts v. Hughes, Ib. 359.  Pitfield v. Ne e 


; | 3 62. | 
Ro Aſter aner - After demurrer 0 deckaration, plaintiff 50 judge's 
| 1 onler and amended ;. defendant then moved for leave t6 
tender as of laſt term, or that plaintiff might make 
Es, ee of this term. Rule abſolute. Roberts v. 
„ A Bar. 359. 
Ho to be A tender . be lard generally to the mdole detkun. 
_ tion; but defendant cannot plead nan afſumpfit to the whole, 
Ir; 8 1 Lalles nne 
. 194. FR 4-98 4 
The uſual way, therefore, i is ald 8 (0 all, except 
"the ſum tendered: unn afſumpſit, and as to that ſum a tender. 
But defendant may plead not guilty, and a tender of 
amends in treſpaſs. Martin v. ont: 2 Blae. 30 
> — Gwoing v. Manning, Bar. 366. | 
i It is Not ſufficient for plea to Rats that defendant Was 
ready, and had always been ready to pay the debt, but 
it muſt ſet forth an actual tender.” | French vs Watfon, 
: 2. 2 Wil 74. TR 
Ot the uncore | Where there is no "nad time ie payment, defendant 


ways ready from the time of making the promiſe to pay, 
and yet is ready; and not merely from the time of making 
the tender. But where, by agreement, payment was to 
be at a fixed time, tender at and always ready from that 
time is fufficient. Gila v. Hart, Sal. 622. Ferrand v. 
| Pearſon, Bull. Ni. Pri. 156. Sweatland v. Squire, 2 Sal. 


62 
| — n — 
| Grice the Leech of inteſtate, it is bad. It ſhould be, that his 
inteſtate was at all times, during his life, from the making 
F adminiſtrator had ab 


ways 


Oh” RH 


| ſhould not only ſhew a tender, but plead that he was al- 


—- 


2 


— 
e 


DT >= 


ES > 4 


as 


* >, 
at 
bl 


f a tender at the day of corn, or of any other goods of 
z periſhable kind, be pleaded, with a tefufal, there is no 
need to plead wore pri. 9 Rep. 79. Peytoe's tafe. 
80 in covenants the damages, not the debt, being the 
thi g in demand, it need not be pleaded with an untore 
Mit: Carter v. Downifſh, 1 Show. 137. Bull. Ni. Pri. 166. 
In pleading a tender, defendant ſhould plead ſuch parti 
culirs as to ſhew that he has done all that could be done on 
his part to accompliſh what by his agreement he was bound _ 
to do. Lanciſbirt v. Killing wort, Sal. 624. e eee : 
Though a tender is made, and the plaintiff refufes the 
money, yet the tender cannot be pleaded in bar of the action, 
either in debt or umpfir, but in bar of the damages only; 
for the debtor ſhall nevertheleſs pay his debt. Lord Raym. 
2 254. Giles v. Hart, .. eee een 
0 And there is a difference in pleading a tender in debt and 
ce ofvmpfit ; for in debt the damages aré but acceffary, but in 
v. e they are the principal. Therefore, in debt, de · 
endant may plead in bar of the damages; but, in aum, 
a he ought ee plead always ready with a profert in cur. and 
e, WH deiviand judgment de ulterioribus daninis, Giles v. Hart, 
But although ſuch tender and reſuſal were made, yet if, How, if freſh 
pt it any ſubſequent period, plaintiff has made a freſh de- demand made. 
: mand; and defendant has on his part refuſed to pay, the 
of operation of the former tender is done away, and plaintiff 
Jo 
ag 
ut 
ny 


0 


CTY AS AS KNX T FS. 


ma 9 plea of tender, the ſubſequent demand 
md refuſal, and if proved, be entitled to a verdict, 5 Bac. 

But then it muſt be proved, that the perſon who made 
2 was properly authorized to receive the money. 

88 p. N. P. 125. . Ws „„ 
nt A tender of money mult be pleaded with a profert in curia Of the profert 
|. Wl of the money; and if the ſame be not paid into court, plain - in curia. 

„ af may vga judgment. Perber v. Shelton, Str. 638. Bray 
8g — QA Oo a: „ 


8 1 In Een ir Tn V 

1 e money tendered is paid s Money is paid to ont of thi pro- Ho to 

L the figher- of the writs, Meſſss. thonotaries, who ee e a N 
Provoft and Webb, who give a for fame in margin of dtaft of court on a plaa 

ftceipt for the ſame in the margin plea. Pay dd. per Peer, and t tender. 

A awhith is to be figned 1%. ad. for receipt. No rule is - 

coun/el, and filed <vith the clerk drawn up to pay money into court, | 

a Money brought into court on a ples of tender cannot be Of taking the 

g taken out by defendam, though he obtains a verdict; for ii 
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OF PLEADING A TENDER. len. vn. (0 


Is be lane a8 if money had been brought in on the eommon 
rule, to ſtrike it out of the en, un v. er 
ier 2037s, 116g! 5 : 
Alfter a plea of tender, and money 3 ith court, 1 
the court will not admit the defeardaine to. withdraw — 2 
ax and plead the n. iſſue. Namn, v. Geert 0 

3 -- | 8 
| Pre may either admit the 3 or not- If the 7 
latter, he ſhould not take the money out of court; for by ; 
taking it, he admits the ſame. to be right, and judgment ü 

0 given fot defendant. to go quit as to that plea. Hut if he 5 
admits it, and goes for further damages, on the ground 20 
that the tender was not ſufficient'to cover his demand, he 15 
may take the money out of court, enter an acquittal as to 
the tender, or confeſs the ſame in his replication, and pro- 
- ek on. the general iſſue for the reſidue. * v. Ns 

Raym. 1774. 

And if he recoyers any. thing be yondy 3 under; "ry 
* is entitled to. coſts, if, together with the money paid 
into court on the tender, it wn abore 3 a & * | Heaward . 

int, Do, 448. EY 
he admits the tender, and: . an e Without 
99 for further damage, he muſt Pay delendant his coſts, 

il v. Williams, Bar. 3 57. 

| If plaintiff will not receive the money, but takes iſſue 

upon the wes and it is found againſt him, the money i 

lot oy ever. e rn. arne * W r Hobs N A 


„ 


c How „Beste may avail himſelf Be ic true 5 


Time of the Tender, though ſubſequent | to WM fake 
.. Teſte of Writ, or the. like. 5 has 
rate 


It a tender be in fact made before the bringing of the A 
e though, by the 2% of the writ, it may appear to be 
have been a rerwards, (as if tender in vacation and writ 
. teſted of preceding term,) the exact time when writ in fact vile 

was ſued out may be ſhewn in pleading, or ſometimes given I ee 
in evidence contrary to the ze/e ; for ao. cedit veritati. See Th 


ante Cha 2. Sec. 17 E. 8. 
„Bor it . ſaid, that if bill be filed on * day tender wy 


Was made, thoug h ſubſequent thereto, Were eum 5 4 


avail himſelf b Ra the prior tender. 
A tender —— Hae aQually i in the term, and before a bil 2 


filed againſt defendant; bill was afterwards filed ſame day, 
and a ſummons taken out before Mr. J. Buller, to intitle & Ge 
| the bill (which was of Hilary term generally) the day it dane 
Was actually filed. Mr. J. Buller ſaid, that it would not 2 


08 aſſiſt defendant ; for for he could not take adrantage of it in 
3 5 "Hen 


"Put m6 2 go 3 da. ok avail 
himſelf of the tender, court will order a general one to be 
altered to the true day when bill was filed, or writ ſued out. 
C. B. * v. Creſffe ll, Bar. 343. * v. ous B. R. 
Str, 638. | 


11 9 2 : * 
5 reren xiv. 
3 


- ; | 15 0 105 Plea and wu Fa Saf... 


(A) Its Origin and Nature. 


(z) Of the Demands and Actions wichin the su- 
ttutes of Set- off. 


1 (C) 0 of the Parties berween whom there may be 


3 a Set- off. 
050 of the F orm of f Notice of Set-off and is 


2 = {$5 * 


a 16 Ori rigin and Nature, 5 NT = 


- 
s & A 


That af demands ſhould. be ſet off againſt auch Ne No bent 
by deducting the leſs. ſum from the greater, and the differ- 38 law; 


ence be deemed the ſum juſtly due, ſeems clearly agreeable 
to the principles of natural equity. But the lat, for the 
fake of the forms of proceeding and convenience of trial, 
has ſaid, that each muſt ſue and recover . in 
rate actions. 

At common als, therefore; hq there were mutual 
debts unconnected, each party was driven to his ſuit. 

Courts of equity alſo followed the ſame rule; for other- 
wiſe they would have ſtopped the courſe of law i in all caſes 
where there was a mutuab demand. | 

The natural ſenſe of mankind-was firſt hocked ut this in 
the caſe of bankrupts, and it was provided for by 4 Anne, et 
e. 17. and 5 G. 2. c. 30. that mutual demands ſhould be 


balanced, re there was no bankruptcy, the injuſtice err | 


of not ſetting off (eſpecially after the death of either party) by fatute. 
was ſo glaring, that parliament interpoſed: by 2 G. 2. C. 22. | 
and 8 G. 2. c. 24.3 but the proviſion does nat go to goods 
or other ſpreific things wrongfully detained'; and 3 
"Vo 2 of law nor e ä 

* | 


Me PLEX" AN NOTICE. or SET-OFF, | bon vn | 


ſues fot fuch goods, pay firſt what is due to the defendant, 

except ſo far as the Lag can . conſtrued a pledge, and f 

then the right of the plaintiff is only to redeem. Hence 

it is that courts of law have inclined of late years ſo much Ml c 

in favour of liens. See ok eule de: Green and 2 7 t 
I 
1 


_ Bee: 2220, e Oe” eG 1 * * 7 Ne * 1 


C2 


B) 0 of the Denjactls and Actions within the Su. | 
REY e tutes of Set-off. 5 
BT: By the 2 8 2. c. 22. Where 1 are N debts 


| and adions between plaintiff and defendant, or if either. ſue or be ſued d 
- within the 42 as executor or adminiſtrator, where there àre mutual debt 


e e between teſtator or inteſtate and the other party, one deb Wi a 
mo be wot e mage _ wem 4 and _ ever 10 be given in 

me 

Jo 
4 to 
4 pla 
[i ob! 
i cov 
| o 
1 i 8 We Hard- icke and veg Fence with 1 to Wi a 
= | ſetting off debts of ſuperior nature againſt inferior, an tha 
vice verſa, which occaſioned the;8-Geo; 2. c. 24. Blac. 811, n 
* „ oh mutual debts may be ſet off againſt each other, it; 
- "notwithſtanding they are of a different nature, unleſs where Wi had 

either of the ſaid-debts ſnall acerue by reaſon of a penalty \ 

contained in any bond or ſpecialty; and in all ſuch caſes bart 

7 the debt intended to be ſet off ſhall be pleaded in bar; ib 

which ſhall be ſhewn, how much is truly and juſtly due d Ni. 

eeither fide: and in caſe plaintiff ſhall recover, judgment 4 

. ſhall be entered for no more than (hal e robe due after not 


one debt ſet againſt another.” Cary 
By the general ifſue mentioned in ſtatute is meant an bins 
. general iſſue, (as nor eff: faflum in edvenants) according ” WW 
W- 1 the action may be. Bull. Ni. Pri. 181. 

[ The remedy of The courts have been gradually 7 this equitatk 


fer-off extended remedy of ſet- off: in the outſet of a ſuit, t ws; ares in Wy 
As to affidavits plaintiff to make a ſet - off in the affidavit to hold to bail foun 
to hold to bail. *and will not ſuffer him to ſwear to one fide only of ti torts 


80 is to cot? account. S0 in coſts at the cloſe of the ſuit, the ſam 
and ugh. reaſon and the fame analogy extend to fet off mutual judy 
ments, and thereby narrow the. greater execution, in wha 
ever court it happens to be. 

N Thus in C. B. erde ge judgment obtained i in B. 
Wo Ls "to be ſet 9 W * 3 odtaintd: in C. * ande 0 
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of. the the balance, execution to be ſtayed. Barker Vo. 4:1 
— Nabe aham, Blac. 869. N 4 
nee 384 in all caſes. where the parties have mutual demands of Coſts fet off. , 
uch ainſt each other, coùrt, on motion, will order them 
to 28 off. See the caſes , Schoole, v., Noble and others, 
16 B., . R. 15. Nunez v. Modigliani. Ib. Wein gan. 
1 7 mur v. Murphy, I 657. bi | 
VER 80 coſts af one judgment may. be ſet off. againſt, debt 
and ons of another, "Tra dem. of nw gr, EY 
| Blac. 206 i. * 1 90 
lebtz Nay, ſo far 5 the courts.exerciſed this equi itable gh 
ſued . diction, that in the caſe of Mitabell and Oldfield, 4 1 — # 
lebts E. 123. where the plaintiff had recovered. a judgme 
geh Wi againſt defendant, = the defendant had, alſo 9 
iven Wl in another action againſt plaintiff and another; upon a Even 
; the motion to ſet off the debt and coſts of the latter againſt the 5ud - etoff 
cad. Wi judgment of the former, although the one was a debt due —2 * 
iſted I to plaintiff alone, whereas the other was the ww debt of 
m or Wplantiff and another to the defendant; and although it wass 
int i N obſerved, that it was not ſuch a debt as could be ſet off, F 
court made the rule abſolute, on defendant's undertaking 
ehiel I to pay plaintiff's attorney's. bill in the firſt action, who had ? 
rd v lien on the judgment for his coſts, Ld. 1 ſaying,” 
an that this caſe aid not depend on the ſtatutes of ae but 
871, Von the general juriſdiction of the court oyer the ſuitors kn 
ther, it; chat it was an equitable part of their juriſdiction, and 
where i had been frequently exerciſel. HH 
2nalt Where the debt is of an equal fk there the ien e 
caſes MW barred ; but if it be for a leſs 1 5 than for what the action N 
1; i 0 brought, the eme. pray to have i it ſet off., Sull. af cans 
ue 0 1. FTI. 179. | rt Ahh 
ment] A ſet-off, reducing plaintiff's and under ©5-z..d0&s Juriſdifion. 6 
aſte not affect the e juriſdiction) of the 2. mole 2 ps e 
Carpenter, 1 Wil. 19. 8. C. . 4401, Heaward's, Hep- reducing debt, | 
it an U Do. 448. th 
ing To parts of a plea of ſct-off are as two counts in a de- 923 
N chration, and if one part be good, a general demurrer to Src 595. am 
zitabe]Mithe whole is bad. Dowſ/land v. Thompſon, Blac. 910. - other. 02 
The ſtatutes authorizing a ſet-off only extend to actions No wt.of in 
o bei founded on contracts either expreſs or implied, but not to actions founded 
of tu terts or actions of wrong, as detinue, treſpaſs, and , 
like ; nor to replevin, for that is not an action, but a at 
5 vithous an ene 8 ne . Ni. Pri. 


;% 


| fet-offinattions dition, which was to pay the plaintiff 10/. per annum durin 


How far n. In debt on bond, defendant pleaded a greater debt in be 
; 3 8 9 * the plaintiff * to have the condition 


* 


$61.08 md Ie Bebe or dediasd fer of muſt be Sa hi 
for liquidated certain, Ec 50 e | PIN an 
en le Damages, therefore, not yet recovered, 
Not damages Freeman v. Hyen, Blac. 394.; as in actien of covenant 


eee 1 defendaiit,” unliquidated damages arifing from tbe 2 
N breach of other covenants to be performed by Plaintiff, can. dis 
not de plea aded by way of ſet-off. Hotolet v. Sickte for 

2 bn kd] igal v. Naters, 6 D. & E. 48838. but 

penalties 30 to an action of afſumpfit, defendant Meade ga vn FiY 
act agreement with 4 penalty, and ſhewed a breach whereby Ml wo 
1 IC penalty Se ue, and offered to ſet off: on "demurrer, WM bar 
Bax LU" + hs? plea was Id not within the ſtatutes, for there m 1 
not be l. juſtly due to defendant on the balance, Negri 20 

ee, Hogan, Burr. 1024. . me! 
ander d . For debts to be ſet off ſhould be duch as an ade whi 
gait PP tou Murg will lie for. Cow, 56. Howlett v. Strictland. ben 


Where, therefore, the ſum is not by way of ee bu 
| = ſtipulated damages, then it may be ler off. 

| unleſs it isby © © As if two perſons agree to perform ejtain work int 

led damages. Amed time, or to pay a ſtipulated weekly ſym for ſud 

pet: = afterwards as it ſhould remain unfiniſhed, and a bond 

repared in the name of both, but is executed by oy 

. with condition for the due performance of the work 

br the payment of the weekly ſum, and the work is 10 

Do | finiſhed i in the time; ſuch weekly payments are not by wi 

| of Aeg but in the nature of liquidated damages, u 

may be ſet off by the obliger in an action brought again 

EY by the LRN who executed, eg N ve 1 1 20 

8 Ms 


3 8 oe Gebt on A * the e Saen cher . of This of 
See fe; and then pleaded, that the plaintiff Was Indebtedd 


50 on 


<a 2271 e, him 500“. for money lent, &c. exceeding the yearly ſun 
5 Ji that had incurred for the annuity, and offered to ſet off 
much, &c.; and on demurrer the plea was holden good W 

een 155 * Colins v. Colins, Burr. 820. Bull. Ni. Pri. 180. 

Real um But in ſuch action on a bond, defendant muſt ſet for 

men. Bin the plea What is really due on the bond, before hel 


entitled to ſet off any croſs demand under 8 G. 2. c. 
K. ſuch ayerment is traverſable. e v. Knox, 3 
„„ 
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and his. bond enrolled. which was to appear at Weſtminſter, 
nad demurred ;. and- it was holden, that this bond was not 

t olf, Ml within the 8 G. 2. for that ſtatute relates only to bonds 

nant i conditioned to pay money, and not to bail-bonds; and 

the Wl jt was not within the ſtatute 2 G. 2. becauſe the plaintiff 

em did not b ing the action in his own right, but as truſtee 
land, for er (for he was an officer in the palace court); | 
bot if it had been given to the ſheriff, and by him aſſigned 

es a to the party, it might be otherwiſe, and then the = Þ 

ereby Ml would have been conſidered as a debt, becauſe" it would | 
urrer, WW have depended upon the 2 G. 2. Bull. Ni. Pri. 179: 

mi Defendant may plead a debt by way of ſet-off to an Set-off pleaded, 
-drife ion brought againſt him, though be has already com- A 
| menced his action againſt the — for that very debt . r 
dia which he ſets off, and plaintiff has, in ſuch action of de- 

5 _ paid the amount into court. Evans v. Priſer, 


" - brought an action a again B. for 80 to whic A there How 4 | 

K in vas no ſet-off; B. brings his action againſt A. for 11. due 28 in croſs 
fade bim; A. pleads, by way of ſet-off, the very debt for : 
 bonlwhich' he had before brought his action: both cauſes are 

er down for trial: A.'s cauſe comes on firſt, and there 

vol ding no ſet-off, he gets a verdict for the whole ſum; then 


B's cauſe comes on. A. may till ipſiſt upon the validity 
of his ſet off, notwithſtanding be has got a verdict for the 
ery debt ſet off; for the verdi did not annihilate or ex- 
mi the debt, nor change the nature of it or the rule | 
pf law : it only amounted to concluſive evidence, and he 
ad the ſame right to ſet it off after verdict as before. The 


ſet A notion was rightly and truly given at the time when it was 
as ien, and the mere accident of his cauſe being tried firſt 
hng al make no difference, and a remittitur may be entered 


on the firſt record for ſo much; B. ought to have ſet off 
lis leſs demand i in A. 's action. een v. Baſkerville, Buers 
ET 
A judgment can be pleaded by * of ſet· off though a a . — 
it of error be pending thereon. Reynolds v. n and pending error. 
vans & Praſſer, 3D. & E. 187. | 
Where a priſoner in execution is diſcharged: by the con- Judgment fatif. 
nt of his creditor, upon giving a freſh ſecurity to fatisfy ; 55 cn dane 
he judgment, and that ſecurity is afterwards defeated, on oa 
count of a mere informality, the judgment is ſatisfied, 
d cannot be ſet off againſt a demand of the: priſoner. | 1 
facguet v. Withy, 1 D. & E. 55 . | 3 
A debt barred by the ſtatute of Kevitations: cannot be Debt barre by | = 
t ak 1 it de 18 in bar to the action, the plaintiff — : 

| . fo . IE ſet off, | 


Fa; 


may f reply We weise add if ven in evidence at dhe what 


on 4 logs of CIP, it tha * e to. 5 2 0 K 
Fri. Ms. | e Locals 
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. (©) © of the Parties between whom: there thy be 
; | 77625 3 Setroff. ihe pd : bas 1.41 377 

ot the parties Mutual cond 17 * nin, * the parties to 
between whom not mean particularly to truſt each other, as if a bill of 
ECD 3 Bs exchange, accepted by A., get into the hands of B., and 
- How mutual B. buy goods of A., there is mutual credit between A. and 
eredit may ariſe. B., which may be ſet off by B., though A. did not knoy, 
When he let B. have the goods, that ſack bill was in bi 

hands. Hanley v. Smith, 3 D. & E. 507. 4. 
By the 5 G. 2. c. 30. 1. 28. the commiſſibners are en- 


22 [ery where there has been mutual credit or mutui 
ruptcy. * .  glebts between the bankrupt and other perſons, to ſet of 
5-4 one debt againſt the ons” and the- balance or th is to be 


claimed or paid. 
But it was holden, zute the alli) 6f that a, that 
ly in an action by aſſignees of a bankrupt, defendant coull 
1 nAliot ſet off a debt due from the n * v. An 
„ 1 Wil. 1 
Det this caſe was ufterwards impeached, as contrary to 
Sus juſtice, and ſenſt; and it was held, that the de. 
fendant might ſet off a debt due to him from the bank: 
_ for the aſſignees are the rope oe | Ridout v. Brout, 
| | W. 1 
[> . the e wing an Aion for a debt due to 
| te bankrupt's eſtate, the debt to be ſet off muſt have ei. 
iſted at the time of the bankruptcy. The defendant, there 
fore, cannot ſet off caſh- notes iſſued by the bankrupt, payable 
to bearer, bearing date before his bankruptcy, unleſs be 
| ſhews further, that ſuch notes came to his hands before the 
bankruptcy. Dickſon v. Evans, 6 D. & E. 57. 
If an action be brought by the aſſignees far a debt 16 
_ eruing to them as aſſignees ſince the bankruptcy, defendat 
= , _ cannot ſet off a debt due to him from the bankrupt befor 
the bankruptcy. B. 
If a bankrupt, on the eve of his bankruptcy, fraudulenth 
deliver goods to one of his creditors, the affignees may db 
affirm the contract, and recover the value of the goods i 
trover; det if they bring a Kee , they affirm the contrati 
and then the creditor may ſet F his debt. Smith and othet 
15 3 & E. a 
8 f When 
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i - Where.-theiidefendant lent his acceptance 1 the bank, 

ry rupts on a bill, which did not begome due till after the - 

{OY act of bankruptcy, and was then outſtanding. in the 

88, hands of. a third perſon, yet the defendant, . hav ing paid 1 

1 . the amount after the commiſſion iſſued, and before the 
be z action brought by the aſſignees, is entitled to ſet off the +: he 
00 —.. 1 88 e 
$ 00 Aſumgſit will lie for a creditor's ſhare under an order 

10 of commiſſioners for a dividend; and in ſuch action, the 

and proceedings before the commiſſioners are concluſive exi- 

and dence of the debt, and the aſſignees cannot ſet off a debt 

non, due from plaintiff to the bankrupt. Brown: v. Bullen, Do. 


JJ%/%J%%%0%0%%ͤ dd) ß 
tt a demand be payable at all events, though at a future 
em. {WI day, it may be proved under a commiſſion of bankrupt} 
utuz againſt-the debtor, js ng M in an action brought by the 
t of aſſignees; but if it reſt, in contingency, whether | will be 
to be . paid or not, it cannot be ſo proved or ſet off, unleſs it be 

ſecured by a penalty which is forfeited at law. Handcock 
that and others, aſſignees, v. Entwiſtle, 3 D. & E. 435. 


could See alſo Grove v. Dubois, I D. & E. 112. as to brokers 
;rlin, with commiſſions del credere, proving loſſes. under notices of 


ſet-off, or under ſtatute g G. 2. c. 30. in actions by aſ- 
ry to ſignees of ba akrupts for premiums of inſurance. 


> de: If an executor or adminiſtrator brings an action for Of ſet. off in 
caſes of exe» 


dank. money due to the teſtator or inteſtate, defendant may ſet cutors, de. 


youch off debt due from ſuch teſtator or inteſtate to himſelf. - 0 
So if a partner or executor brings an action in his own In caſes of part- 
ue t right for money received by defendant after the death of ners. 
e el. the other partner or teſtator, defendant may ſet off what- 
here 0 was due to him from plaintiff, Smith v. Barrow, 2 D. 
yable e oo no Rs e e 1 
5 be B. appointed A. his attorney to receive rents, who, after 
re the B. s death, received money for rent arrear in B. 's lifetime. 
4 | Bs executrix brought an action for this money in her own' 
t z. name, and A. gave notice to ſet off a debt due from B. 
ndant to him: this was not allowed at the trial, becauſe the 
xefor Bl teſtator had never any cauſe of action againſt A., for 
the money was not received by A. till after B. “s death. 
Sipman v. Tun, Eat, 11 Geo, 2. C. B. Bull, Ni. Pri 
!. ͤ . Wh io Ol by ms . 
A debt due from the plaintiff, as ſurviving partner to 
defendant, may be ſet off againſt a debt due from defendant 
to the 3 in his own right. French v. Andrade, 6 D. 


& E. « „ 
5 8 = Ya A debt 


RES 
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Ot demand in A debt due o a man in right of his wife; cannot be 


POE Ni. Pri. 19. 


need not be ſet 
off, but 
iven in 


may be and ſervice, he may, in an action for money had and re- 
vi- ceived, give that in evidence on the general iſſue, without. 
| - any notice of ſet-off; for it is not in the nature of a croſs 


demand or mutual debt, but it is a charge which makes the 
ſum of money received for plaintiff's uſe ſo much leſs. Dal 
( V. Sallett, Burr. 2133. : 2 5 5 | PLE 1 


In caſes of fac- If a factor dealing for a principal conceals that principal, 

tors and princi- the perſon contracting with him hath a right to conſider 
pal. him as the principal, and in an action afterwards brought 
by the real principal, may ſet off any claim he may have 

againſt the factor, in anſwer to ſuch demand of the princi- 

pl. George v. Clagett, 7 D. & E. 359. and ſee Rabone v. 
_ Williams, and other caſes, in the notes to the above. 


( D) Of the Fo | 
J none OY 
4 The form of a notice of ſet-off. A 
Ii TIRES; 7 + OP 
Mr. J. M. i 2 


Of the form of Take notice, that the ſaid defendant C. D. intends to ive. in ele 
the notice. diunce at the trial of this cauſe, and inſiſt, that the ſaid plaintiff A. B. 


money than is due to the ſaid plaintiff by reaſon of the- promiſes and 
. undertakings in the declarationtmentioned, to doit, 4 "aforeſaid, 
in the ſaid county, in the ſum of 40l. for ſo much money before that time 
lent and advanced by the ſaid C. D. io ibe ſaid A. B. at his ſpecial 
' ISuftance and requeſt ; and in the further ſum of Jol. for ſo much _— 

ere that time paid, laid out, and expended to and for the uſe of 1 
ſaid A. B. at his like ſpecial inflance and requeſt C and the like accord- 
ing as nature of debt may be); which ſaid ſums of money, or ſo much 
4 thera as will be ſufficient to anſwer and ſatisfy ſuch demands as the 
Jaid plaintiff A. B. ſhall be able to prove againſt the ſaid defendant C. D. 
by reaſon of the promiſes and unaertakings in ibe ſaid declaration men- 
tioned, at the trial of this 'cauſe the ſaid C. D. will give in evidence, 
fet off and dedu againſt ſuch demands of the ſaid plaintiff according 
2 New of the ftatute in fuch caſe made and provided. Dated, &c, 


To th. 7.8. plaimif's og · | 


% 


The 


.* 


1 ſet off in an action againſt him on his own bond. Bull 


A retainer in Where defendant had paid the plaintiff all the money Ip 
| _ certain caſes bad received for him, except what he retained for his labour 


rm of a Notice of Set- off and its 
8 „ "IE 1 


das before and at the time of the commencement of this ſuit againf | 


9 0. P. defendant's attorny. 


_ = Im , I. 8 25 


it 
2 


=. a -; 
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83 8 


4 
7 
3 


| 12 indebte 


CCC 


mons for the "of, war of deferdant's demand, which he 


» The preceding noti — om 156 * | 
22 8 copy. of which muſt be kept 121 pn ry b 


attorney, it . an in preue a ene, triai 
the cauſe. 5 wk «a. | 


"he "ab that is ; ft off 920 — bee 
mencement f the ſuit; - it will not do to plead, 
4 to defendant. in fo oth at the, time of. fea 

pladed. Evans. v. Praſſer, 3 D. & 1 | 
Though 1 in the caſe of Ræynolde v. Reering, 35 7 3. "Ds. , 
112. #. it was not long (7; held the contrary ; and on 
the ſame principles alſo was the caſe of Sullivan v. Moun- 
tagu, Do. 106. 

Defendant pleaded the general iſue, but forgot to give _ 23 
notice at the ſame time of a ſet-off; and upon motion, the hdrawn and 
court gave leave to withdraw the plea, in order to deliver pleaded with 


it again with a notice of ſet-off, Blacklourn \ v. A. . notice. 


- Str. 1267. 
A notice of ſet-off was as follows: 5 
Take notice, that you are indebted to me for the uſe ot che certainty 
and occupation of an houſe for a long time held and en- naluifte in no- 
joyed, and now lately elapſed.” Per Ld. Hardwicke C. J]. 
Theſe notices ſhould be almoſt as certain as declarations ; 
the legiſlature deſigned them to be in the nature of croſs 
actions, and they ſhould be expreſſed with great certainty, 
that the plaintiff might be able to make a proper defence 
to them. Had this been a declaration for uſe and occu- 988 
pation, it had certainly been bad; for it muſt. have ſhewn 
the commencement. and determination of it: afterwards 
it appeared, that the debt, deſigned to have been ſet off, 
was for rent reſeryed on leaſe. by indenture ; which not 
being mentioned in the notice, the chief juſtice ſaid it 
was bad on that account alſo; for if this had been ſhewn, 
the plaintiff might probably have proved an eviction, or 


ſome other matter, to have avoided the demand. Fowler 


V. b. e ſittings at Weſtminſter, Hil. 8 G. 2. Bull. Ni. 
„, [fi | 
Motion to amend a notice of ſet-off, but denied. No- Notice of ſet-off 
tices of this kind are, in this reſpect, like notices of trial, t amendable: 
&c. which never were amended by the court. Bar. 294. 


Anon. 


But defendant may withdraw ſame, ad plead de novo, ws; may be 
non afſumpfit, and a new notice. ; withdrawn and 
On plea or notice of ſet-off, plaintiff may take out ſum- Pleaded de mos. 

Plaintiff may by 
ſummons know 


means to ſet o and if ſuch . be not e by E 
the 


ceſſary to pay 


dente of the roatters contained therein.” See Vol. II. Inder, 
| Bil Particulars. ' ene 
Sometimes ne- Where the d fendant's demand does not countervail 
. kiff, he ſhoul}, beſides ſetting off his debt, n ove the court 
court with — wherejn the aCtion is depend, for leave to q pay. ſo much 
off, _ . money into court, as, with his 8½ demand, will be ſuf. 
ficient to ſatisf "the. p laintiff -s: obere W u, will 

0 erer verde] agu, him fr the ove * ec 
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Hirn ERTO we have preſumed, that the proceedings 
Hin the ſult have gone on regularly, in order to bring 
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Tome fact before à ji ry to be tried; but it often happens, 
01 


of law, be r or even if the cauſe of action, or 


either that the cauſe of action itſelf, as ſtated in the declat- 


ation, is not maintainable in point of law, or that the de- 


fence or Eee ee ſet up by defendant in his plea is not 
a legal defence '6r matter which can, agreeable to the rules 


1 * 


the matter ſet forth in the plea, be in ſubſtance good, yet 


it may be informally ſet forth or pleaded; in all which 
caſes, the plaintiff or defendant may object to the validity 


of the declaration or pleading, by way of demurrer, and may 


Cc 


bring the point, which then becomes a mere queſtion of 


law, to be argued before the judges in term time for their 


„„ „ 8 
Again, a cauſe is frequently interrupted in its progreſs, 


and the courſe of the proceedings diverted, by. ſome omiſ- 


ſion or negligence of the parties. 1 4 . 
As the ends of juſtice would be defeated, were it in the 


power of either party, by his own laches or miſconduct, 
do prevent his adverſary from bringing the ſuit to a con- 


cluſion; it is therefore wiſely eſtabliſhed, by the uſage and 


practice of the courts, that if the plaintiff or defendant 


+ - omit to take, with due expedition, ſuch ſteps as are required 


| of them, the other party may ſtill purſue his reme dy, by 
ſigning judgment againſt the defaulter, and recovering the 


debt, damages, or coſts, to which he may be entitled. 
This omiſſion is ſometimes voluntary; and the party ſuf- 


fers ſuch judgment to be ſigned againſt him, in order to 
ſave further expence, when he is conſcious that the action 


cannot be ſupported, or that he has no ground of defence 


to it. | 8 OWE | 
When this judgment is ſigned againſt the defendant, for 


_ want of proceeding on his part, it is called judgment by de- 


Fault, but when it is ſigned againſt the p/aintiF, it is termed 
Judgment of non pros, by reaſon of the plaintiff not proſe- 
cuting his ſuit 3 in which caſe, defendant is entitled to the 
colts he has been put to. „ | 

In both theſe caſes, it is upon the ſuppoſition that the 


omiſſion to proceed is before iſſue joined between the par- 


3 ties; 


Wh 


ties; for hae: duch iſſue is joined, the plaintiff me 


proceed to trial by making up the record, giving notice of 
trial, and the like; and if the defendant ae not appear 


: ka the cauſe is called on, the plaintiff will be entitled to 


fore or pending the. a 


— 


a verdict: and if, after iſſue joined, the plaintiff ſhould 
not proceed, ſtill the defendant cannot ſign judgment of 
; mort pros, nor dan he (except in a few caſes) carry down the 
1 himſelf to trial; but he muſt purſue another remedy, 
given him by ſtatute, namely, apply to the court to enter 
up judgment againſt the plaintiff, as if they had proceeded 


to trial, and plaintiff. had been wage this 3 is called 


Judgment as in caſe of a nonſuit. 
Independent of theſe. judgments, e upon the de- 
" fault or neglect of the. parties, ſometimes. the. defendant 
_confeſſes-the plaintiff's cauſe. of action to be juſt, and agrees 
that ſuch confeſlion ſhould be entered upon the record: this 
is called pudgment. by conf on. And ſometimes, either be- 
ion, he gives a. bond, conditioned 
to pay the debt by inſtalments, accompanied with a warrant | 
of attorney, which is an authority to enter up judgment 
againſt him, provided the condition of the bond be not 


fulfilled: this is called judgment on warrant of attorney. 


There is alſo another mode of proceeding, which is out 


of the ordinary courſe, namely, when ſome matter of re- 
cord, as a fine, judgment, act of parliament, or the like, 


is pleaded, and iſſue is joined upon the exiſtence of ſuch a 
record; in this caſe, the fact is not tried by a jury, or by 


oral witneſſes, but by the production of the i ſtrument it- 
ſelf, and is called trial by record. 


It is intended, in the preſent Chapter; to treat of the 
proceedings in each of the above 1 9 under their N 


. nde e 5 | FCC 


Szo. I. Proceodings. on Demurrer. 
| Src. II. Judgment by Default. 
"Ste. III. Judgment of Non Pros. 
Sec. IV. Judgment as in Caſe of a Nonſuit. 
Sxc. V. Judgment by Confeſſion. | 
Sec. VI. Judgment on Warrant of 1 8 
SEC, VII. Trial 5 Record. 1 1 
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| if Proceedings on Domerer. 57 


51 l 4 lr 


A), Of general and ſpecial Den 5 
65) How to proceed ony. Demurrer in B. K. 


(o) How when there are Ives 6. rc, hl 
Demurrer to Part. ee e 


rie ed 


00 © Of waiving and W Demurrers; and 
aa amending after Argument. 


Wo] Further general Obſervations on + Demurrers. 


155 5 


a of Sener and ſpecial Petr,” 


8 i 79% Sbg. en 7: Laos — 


* 
8 

. Þ, ” : N 
be 


& 5 demurrer in pleading is an admiſſion by che ae Demurrerqwhat. 


of the fact charged in the count or declaration, plea, 


| 7 — c. ; but refers the law N on 10 19 27 ws 


1 


275 judgment of the court. | 
A A demurrer is either ſpecial or general. N 
There were ſpecial demurrers at common MY as well as 


ot. and a 


N 


general; but ſpecial demurrers were never neceſſary, except mon law. 


in eaſes of duplicity, and therefore ſeldom practiſed; for 


as the law was then taken to be on a ſpecial demurrer, the 
party could take advantage of no other defect, but that 
which was ſpecially aſſigned for cauſe of demurrer. But 


upon a general demurrer, he might take advantage of all 


defects, that of duplicity only excepted ; and there was no 


inconvenience i in ſuch practice; for the pleadings being at 
bar, viva voce, and the exceptions taken ore tenus, the cauſes 
of demurrer were as well known upon a general as. upon a 


ſpecial demurrer. After the Reformation, when the prac- 


tice of pleading at bar was altered, the uſe of general de- 
murrers notwithſtanding continued; and thereby this public 


inconvenience followed, that the party, whoſe pleading was 
demurred to, came into court, not knowing what he was 


to argue. This inconvenience occaſioned the ſtatute 27 of 
Eliz. which enacted, „That after demurrer jeined, the 
& judges ſhall proceed and give judgment, according as the 
right ſhall appear, without regarding any imperf 

c defect, or want of form in any writ, return, plaint, * 


* 1 „or other pleading, proceſs, or e of pro- 


0 721 1 EE ä ceeding, 


© ceeding, except thoſe only which the party demurrin 
; « ſhall ſpecially and particularly ſet down and expreſs with 
c his eee And that upon ſuch demurrer joined and 
« entered, the court ſhall. amend. all ſuch: imperfections, 
c defects, and wants of form, other than thoſe ware the 


$. « _ party demurring.. ſhall particularly aſſign. 8 


common law, and required, in all caſes of form, a ſpecial 

AdAdemurrer; but a general demurrer ſtill ſufficed for all mat. 

— >.” , a of ſubſtance, However, many things, which were 

1 "conſtrued. to be matters of ſubſtance, ſince the making of 

\ the above ſtatute of Elizabeth, are, by ſubſequent ſtatutes, ' 

regarded but as matters of form only, and ſhall be aided, if 

affeQing ſpecial ar ſtill aided: after verdict, by the 16 & 1 Cc 2. e. 
eee ee 


Ty c. 16. ſtatute of Elizabeth, enacts, That no exception ſhall be 
2 taken of the following matters on à general demurrer, 


1 fatal on a general demurrer, viz. “ An immaterial 
*% traverſe, default of entering pledges upon any bill or de- 
| « claration, default of alledging of bringing into court any 
2 6 bond, bill, indenture, or other deed, mentioned in the 

1 Gerlarstion or pleading; default of alledging of the 
wich et bringing into court letters teſtamentary, or letters ol 

% adminiſtration; the omiſſion of vi tt armis, et contra 

e pacem, or either of them; or the want of -averment of 
Har parutus Ul werificare,” or hoc paratus gſt werificare per 
4 recordum, or for not alledging prout patet per recordum, 

F e or matters.of dle lie nature.” 80 that, for theſe defedts 

| the party muſt now demur ſpecially. 8 
A departure re- A departure, though not mentioned, has been held to 
_ a ſpecial be within this act; and therefore, for a. departure in 
uren. pleading, there muſt now be a ſpecial demurrer, though, 
before this ſtatute, a 8 OT was 1 on a e *. 

+ Ine 5 

The 4 & 5 Anne, does not ons a c upon gene- 
ih: demurrer, but in matters of the ſame nature with thoſe 
Waich are there 1 esel. en v. Wurlel, Com. 

c 306. | 

— 2 3 The Ratutes 27 oof Blix. and 4 K 5 Anat, direQing the 

e to judges, on demurrer joined, to give ju ent according ag 
0 abatement 1555 right ſhall: at gray only 8 ſuch demurrers as go 
to the action, and not to demurrers to wars abatement, 


"On Com. O9. 
£ '3 & "Therefore 


OF PROCEEDINGS ON-DEMURRER. Ch. vm. (0 


This ſtature, in great meaſure, w was A of the 


| Other fatutes not 1 demurred to. Vida what omiſſions and 694-1 | 
1 | Stat 8 The ſtatute 4 & 5 Anne, c. 16. in b ot the 


mere which before were regarded as matters of ſubſtance, and 


ED 


in abatementy but a 
mam, 1 Barn. t 


0 The (general rufe 


fied in the acts 
requiſite ; 5 but when 


0 11 OF Tr G lun 


Therefore a f al demurres is e 
— e Ne G 


that in all Sn Phot pleat 
demurred to, for tha ter. of form, and f or £ Ce cauſgs 
9 — ee 2 


EPA 


N Ne 5k © Sy 


4 9s 3905 


. demarrer. is T7 


dk 


the demurxer is for matter of ſup⸗ 


ſtance, a genera 2 ſuffeient. 444 wn NY 
Duplicity is ſtill aidded on a general demurrer 3 ſon to lay 

becauſe p lea is double, and wants form, is not ſufficienty'it 
ought — in hat the duplieiey cogſiſts. e 


$hortridge, Com: 115. 
Notwithſtanding a 


17 


nerd? demurter ail Kiſſes for want 


of. ſubſtance, yet, in doubtful caſes, it Is beſt to ſhew the 


cauſe of demurrer ; becauſe, on a ſpecial. demurrer, ny 
matter of ſubſtance, though not expreſsly alledged, may b 


taken advantage of; whereas no advantage can be taken of 
any matter of form on a general demurrer. 24 4%, 


A plea may be bad 


bond. Anon. 2 Wil. 10. 
A dem urrer, whether 


a general demurrer, though it Plea bad . 
might be helped after verdict, 28 nil debet to an action on 2 _ 


general or ſpecial, _ to be Demurrers muſt 
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Ago by a counſel ! in B. R. and * in C. SF. Mao nes) 
A. 1 ont N pts, | 
(5) How's to o proceed on Ditinitrby.. fog RT 
In B. 2. : Way In C: B. FE 1 8 42 8 


hs he King s Bench, if ER | 


ral demurrer to the declar- 
hi the plaintiſfis attorny adds 
@ foinder thereto,” and makes up 
and delivers the i ue Wer 
for which the other fiat muſt pa 
4d. af ſheet, beſides ſtamps ; " 
not paid for on demand, judgment 
may be figned : but if the demurrer 
is la or if general, after a 
ſpecial plea pleaded, the ſame muſt 


be filed with the clerk of the papers, 
who makes up the demurrer book | 


with the Joinder, and gives a 
rule in the margin for the defend- 
ant to receive and return the ſame 
to plaintiff's attorney (this muſt 
be done in 24 hours, and entries 
be paid for); if he returns de- 
murrer book and pays for the en- 
tries, an incipitur is entered on the 


King's Benc roll, Plaintif s ar- 
torney 


1 'the "Common Pleas, when How to pro- 
demurrer is joined, the plaintiff's cced· 
attorney, in all caſes, \makes "up 
the demurrer book, and delivers it 
on treble Benny flampt paper to the. 
defendant*s attorney ; who pays" for 
it at the rate Ad. per beet, be- 
fedes lamps; and alſo fun entering 
his pleadings and warrant' of f - 
torney; . then plaintiff's attyrnty 
enters the whale proceedings on the 
roll, evhich is got of prothonotary, 
and having diliwered the ſame to 
the ſecondary, he gets a ſerjcant to 
move for à concilium, or 64 to 
argue it; and the fecunda 
7 4 rule 8 , e 

her ved on defendant” ) e 
and the 1 put down for 
argument, and nu be ef fame 
term iffu is\joined on demurrer, 
file "Warmers 5 —_ and, 


gate mh 


WO 
4 


DEMURRET 


_ vm. 609 


Yon rnd, notre — ; for 5 — x 
— 5 the der of the judgments, makt'a brief far ferjearit to move 


$4 ie, if, for tum, take it to ondary, 
t 19 I. 9 Fins fo VET, 22 n .W Wh mark the roll A p 
8 an » the ng ane is court,” ” 7 crier Is. get rule. of 
| ed to and ung at then Prius fetond, the evening, and 2 

ſ ' th ik Gray's Int, cy on defendant”s attornty, and a 


When this is done, a Ae „tibi tin doben the rule is 185 

te beg by counel' for _ con- y Jetondary, jtb down with h 
IG or day to de cafe for argument, then. 5 
| FV 
Y — pry to Hee rk of the papers, who Judger all four f which ars ix 
Meet it ic read, pay 18. öd. is. court delivered by Haimif'', 
WF, e will An bis initials on > Bhi . de efendant paying far 

muſe” s brief; then ou draw up two days at dea before the 

q 12 awith the clerk of the rules, ment ; f not paid, defendant ſhall 


2 4, 6d. and apply tothe clerk "not br beard by Bit counſel wh | 


the papers to ſet ee ela eee comes | rag Mich, 6 
Pay is. 

«d 834-8} e . be. FE plainif, 

nu e conciliun o on . a Proceed as in B. R. mutatis mu: 


tanney of the other fide, (and i in- tandis, — as, e 6 br 


yy —_ it is fair to do this in all caſes... interlocutory or 

+ whether demurrer be argued or muſt be figned by 4 cant. X 
vor, ) make four copies of the- di- In order to compel plaintiff to pi 

murrer book on unſfampt paper, on to argument, get 4 rule of 4. 
Plainti iff is to dilider two, vis. condary 10 enter f 1 which it 
one to the chief juſtice; and the" à four day rule, e copy on 
other to the ſenior judge, ' two days plaintiff*s attorney F be enter 


814 6 5 10 1 * the day of. {rage and the ie, and does not 3 ta 


"7 endant ought to two to move for à concilium, : defendant 


 - _ #he otber two gps Judges on his may move and proceed to.argument 
5 * but ſoould he not have done the ſame as plaintiff; if — 
jo before eight in the evening of the does not enter iſſue agreeable to 
day, twwo days before the argument, Ae Fl non vn 
then deliver the other. tauo to tb? 
other. two judges (R. M. 17 g i 
Car. 1.) ; pay 25 clerks each 28, 5 5 
M ben defendant has neglected A 
deliver his two books as Es r 
—— be cannot be heard n 
argument; Jo. that plaintiff nA ME. he 8 
r . 
"uy % with one guinea fte, to i 85 
move for judgment, which is. 7 
of courſe when rage on, upon 
day of argument z at which, mY 
attend and pay criers 4. 
n eee | 
FTrulet, get rule 4 3 mY 0 
the judgment if. CVA PIES 
an action of a, far * . SO 
avith | 


AAS a ata Bo r 


© ST S —w > SS 82 2 dd =» 


— 
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at the maſter” s3 but if not ca-... 


"avith nn and pro- „ a e den 

cetd t0 tax the cofts 3 having firft, OED EINER + ana 
* the roll be already carried into 

the treaſury, beſpoke the rule to b 


ried in, then enter proceedings + | EN FER 
thereon yourſelf z, pay 38. Gd. 0 
maſter for marking. it, and take 8 | 5 
out execution. HEY 
If. dimorrer be argued, and © © | part yg 
ation in debt, a0 oe for Judge" & op 25 5 225 
ment need be given; but if the © „ . 
judgment be only interlocutory, as + Lt pro; 
2 „%% mA oor 8 
thes, having draws ² ral 


for judgment, get a treble penny 


flampt paper, enter memorandum 
thetean, get judgment ned thereonn 
by clerk of Judgments, and give | 


notice of © executing writ of in- Bol . 
eee is other cls A pnoGh } RE 1) 4d: o i 
o judgment by defaule. 5 eee mh DA ACTOOORY 
"if plaintiff refuſes or negle#s ts $29 1 
enter dimurrer, defendant Nr g, „ been ths 
a rule of ſecondary to compel bim; N Wis * 
> Su br fn eater e OE 
Jack; Semarrer on rtcords.or Do 3 


whether he may not fn judg-. 

ment ; but if be wiſhes to 8 „ 

demurrer argued, then let him male (SEV. gt 
in paper- boot, and get a rule of . 1 h "34h EIS 

nafter, which he gives on the book, W VV 

2 on a detached piece of paper, | 

t 8 9 
. the Hainif enters the Cope #185 jo \g ous 

Me e ,p, 2 tr, 

after, let the ſame be enteredt on the 

part of defendant ; enter it at clert 

of rules, and ferve copy when the 

bent is delivered. 


If the party. refolts. to join in demurrer, you get a rule How to compel _ 
for that purpoſe, as when a party neglects or refuſes to party. to e 
reply, rejoin, &c. and then the party muſt do it within * 
our days, otherwiſe judgment may be ſigned. 

A demurrer is to be entered on the roll of the term in 
which it is joined, Cortizos v. Munoz, Bar, 328. | 

When iflue is joined in demurrer, either party may pro- 
ceed to argument. Nor need the defendant wait for a de- 
fault in plaintiff, as in the caſe of trial by Pony but he 

Vol. II. 8 may 


N 
5 


ter. vm. (By | 


may make up the demurrer-book,, deliver it, and pay for 
entries; and having given rule to enter the iſſue, and pro- 
cured the pleadings to be entered of record, he may move 
for concilium, and proceed to argument, as is uſual for plain- 
tiff upon the like iſſues. Notes to Rules and Orders, 177. 
„ nd CPs M Par to 
| Notice of exe Where the defendant demurs to the declaration, his at. 
| euting inquiry ee be orgs to 2 | oi of * the 
un be given an writ of inquiry, (if it is an action ſounding in damages, 
3 1 7 on the back of the joinder in demurrer; and if wv es 
pPlwKkẽUeads ſuch a dilatory plea as the plaintiff is obliged to 
© demur to, defendant's attorney ſhall be obliged to accept 
of notice of executing a writ of inquiry on the back of 
ſuch demurrer. Tr. 10 Geo. 1. C. B. The fame rule 
JJ / ( Eon 
Bow paper- After joinder in demurrer, plaintiff moved for a conc. 
bock to be deli- um, and afterwards delivered 7 aper: book the fame day; 
Verte, &. which was held to be irregular, aud the cauſe ordered. to 
©  Rtruck out of the paper. He ſhould: have delivered the Wl 
per-book before he moved for concilium. Sbarpe v. Shanje, | 
Bar, 163. But judgment cannor 3 for want b 
of paying for the paper or demurrer-book. Fuller v. Oſbor, 
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f ß 22m * ä 0 l 
Of moving for In aſſumgſit, the defendant pleaded the general iſſue, aud 
concilium, &c alſo the ſtatute of limitations; the iſſue was found againſt 0 
| him at the aſſizes; but as to the. ſpecial plea, there was 1 t 
replication, rejoinder, and ſurtrejoinder; ta which. the de- t 
fendant demurred, and the plaintiff joined in demurrer, Wl !! 
This term the plaintiff made it a corcilivm, put it in the / 
5 paper, and nobody to ſupport the demurrer, obtained judg Wi * 
Defendant muſt ment: it was now moved to ſet aſide this as irregular, the Wl © 
ſearch for conci= rule for the concilium having never been ferved, or any notice b 
_ NN given of putting it in the paper. But the court heſd it not if 2 
ſerve rule when to be irregular, and that it was the duty of the defendant BW "* 
defendant de- to ſearch, ſince he muſt expect the plaintiff would proceed. Wil 7 
was. Then it was moved to ſet it afide upon payment of coſts, Wil '* 
upon the foot of ſetting aſide regular judgments. But tie Js 
court ſaid that was never to be done, but where the de: 
fendant was to plead to the merits, not to give him the lt; 
advantage of a nicety in pleading ; and if there was any | 
ground for the demurrer, (as, in fact, there was,) ly Ne 
might bring a writ! of error, Forbes v. Lord Middleton, Stt 2 

1242. a | W 
Signing a «nei. If plaintiff take no ſtrp in the cauſe for three terms, t £ 
— groan ur the fourth ſign a concilium, and obtain judgment * * 


+ cauſe. 


ilch, the ſigning of the concilfuns is taking a 
= ſo FT it yer to gives terns notion 


© How wo ad when Iſſue to age md De- 8 53 8 
e murrer to par | | 


Where there is an iſſue to part, and demurrer to part, How ow it ice to 
you may 7 try the cauſe, or argue the demurter firſt, PT» 10 — 


at K deftiort e latter, all * oceedings are entet 

on the roll as in 1 you proceed as if there 

was no iſſue in fact at . 

Formerly, where there was a demurrer to part, and an 

iſue upon the other part, and judgment was given for the 

plaintiff on the demurrer, he muſt have entered a nen proc 

as to the iſſue, and proceeded to a writ of inquiry on the 

demurrer z, but without a non pros, he could not have a writ 

of inquiry 3 becauſe, on the trial of the iſſue, the ſame j jury 

would aſcertain the damages for that part of which the de- 

murrer Wwas. Sal. 219. pl. 6. 7 i 

There were four counts in the declaration, non afſumpſit | Where there are 

pleaded to three, and a demurrer to the fourth. After judg- in ww the 

ment on the demurrer, the plaintiff takes out a writ of in- plainti mu. 

quiry, and executes it. This was moved to be ſet afide, waive the ies x 
ere being no nolle proſequi on the roll; and it was inliſted, out OE? | 

that the plaintiff ought to take out a venire, tam to try the upon the dq | 

iſſue, quam to inquire of the damages 7 * the * FF murrer. 

ſed per curiam, that is, indeed, the courſe, where the iſſi ö 

are carried down to trial before the demurrer is ebe, | 

and in that caſe, the jury give contingent damag * n 

here the demurrer being determined, and the plainty 

able to recover all he goes for upon that count, chers i, is = 

reaſon why we ſhould force him to carry down the cauſe to 

if prius; and as to the want of a nolle proſequi upon the 

roll, he may ſupply that when he comes to enter the final 

judgment ; if not, you will have the advantage-of it upon 

a writ of error. "ſhe judgment upon the inquiry muſt 

ltand; Fleming v. Langton, Str. $32» _ 

In error, 2 6 B. in an action upon the caſe on -ſeveral Where a nolle 
promiſes, there is judgment on demurrer as to one count, ru _ 
whereupon the plaintiff enters a nolle projequi as to the reſt, — — not — 
and the defendant is put without day. amerced. : 

2 was objected, that this is a confeſſion that the plaintiff 

e tt action as to thoſe counts, and therefore he 


So b 
be Es 8 "on 


ES - In it agreeable to all the entries, and ſo the. judgment 
. > _ was affirmed. Davies v. Hoyle, Str. 574. | 
ent when Plaintiff obtained judgment. upon arguing a demurrer i in 
obtained, muſt an action upon the caſe, and proceeded to execute a writ 
ee pag” = inquiry, without getting judgment ſigned by the pro. 


— 


_ * thonotary which the court held to be irregular, and ſet 
ö _ the writ of inquiry. CIO, v. e ** 
— o ol waiving EY OY LET Demurrens, and 


_ amending after Argument. 


General 8 8 cannot waive a general demurrer, and gin 

rer not to be 3 | ſpecial” demurrer or ſpecial plea 3 but he may ſtrike out 

Z 3 = of paper book ſpecial plea or demurrer, and return it 

Wie verſa. 56: general iſſue or general demurrer. N | N. on R. T. 1. & 
B EO. 2. \ 

80 a general demurrer cannot be and; and general 
ie pleaded, but a ſpecial one may; and general ifſue with 
notice of ſet-off be afterwards pleadet. 

When.it may In an action againſt bail, court refuſed to give leave to 
7 
be withdrawn, withiraw a demurrer, and amend after demurrer had been 
4 = ins? - argued, and the opinion of che court was known. Sandy , 
Futis, Say. 117. ; 
4.44. © Yet after argument on echt a leave" War bei | 


2 - 


ay 


2 * 


* 2 pg bn SEED: amend, on payment. of Cons.” Luxton v. e 
n ene 0 20. h 7 
— — After a demurrer to the ten hut ples had "PAY argued, 
and the matter ſtood over for the judgment of the court, a 
role was made to ſhew cauſe why plaintiff ſhould not hare : 
leave to withdraw his demurrer, and to rep 0 to the plea, F 
No cauſe being ſhewn, rule made abſolute. Giddings go v. Gids | 
dings, Say. 316. 80 Howell v. Mac Ivers, K E. 690. 4 
After the demurrer was argued, and t ; Juſtices hl WW. 
given their opinion, judgment was ſuſpended for a week, 8 
in order to give the defendant time to move for leave to 
57. . the demurrer, and amend. Rennale v. Rennale, 82). 5 


1 
a 


"Debt a gainſt defendant, as Pair on the bond of his an- 
ceſtor. Plea reins per deſcent. Replication aſſets. Demurrer Bi ... 
inde, and joinder ; and the cauſe was ſet down. Then de. en 
fendant moved for leave to withdraw the demurrer, and a 

© rejoin. iſſuably, on payment of coſts. On ſhewing cauſe, 
Plaintiff inf od, that by the demurrer he had been delayed 
an aſſizes, and defendant now came too late to withdraw 


125 9 89855 he would 255 — for plaintiff 
| n 


ntiff's 
urity. 


(D) Sec. I.] OF PROCEEDINGS ON DEMURRER, 34r 
ſecurity} The ſerjeant for defendant urged a diftidence of 
his own opinion as to the validity of the pleadings, and was 
fearful to venture the argument; becauſe, if judgment had 
paſſed againſt his client on demurrer, the debt muſt be paid 
out of defendant's own goods; if on verdict, nee aſſets. 
Rule abſolute by three judges.” Denton contra. Hunt v. 

Puckmore, Bar. 155. PF e 

Declaration in an action on tlie caſe was of two counts 

againſt two defendants in ſecond count, only one of de- 

fendants was named. Defendant demurred. Plaintiff en- 
' tered a nol. proſ. as to the laſt count; but court were of 

opinion that he could not enter nol. proſe in that ſtage of 
proceedings, but they gave him leave to amend, on-pay= :- 
ment of coſts. Drummond v. Dorant, 4 D. & E. 360. — 
Where the demurrer is firſt argued before. any trial of Where demur- 
the iſſues, the court will give leave to amend, as in the rer argued be- 
caſe of Giddings, Say. 316, But there never was an inſtance 3 
of amending an iſſue at law, after a verdict has been found ment allowed, 
on the iſſues upon facts, and contingent damages found not contra. 
upon the demurrer. Robinſon v. Raley, Burr. 322. 5 
( (E) General Obſervations on Demurre. (E) 

A demurrer on the merits is an iſſuable plea within the Demurrer an 
judge's order. Wright v. Ruſſell, 2 Blac. R. 923. Deuey iſſuable plea. 
„„ , SET ds 
If a demurrer is badly drawn, as if in a demurrer to.a wot to be 
plea in abatement, it concludes with praying judgment of amended. 
the action, inſtead of ren. oufter, it is a diſcontinuance, 
and cannot be amended without conſent of the other party. 
Maynard v. Hophins, Say. 46. N aac . . 

The entry of the judgment was, ideo confideratum eft, &c. Proper form of 
and not & quia videtur curiæ, &c. and for that cauſe it. entry of judg= = 
8 reverſed. Atwood v. Burr, Sal. 402. Ld. Raym. 821 

7 5 | 5 | 


Tueſdays, 


paper-days, becauſe the court goes into the paper before 


I 4 


aric Fridays in every term are..called ſpecial Paper-days. 


7 


they enter upon motions. | | 1 
All cauſes ſtanding for argument in the ſpecial paper Cauſes to be ar- 

are to come on in the ſame order in which they are there $ucd in their 

entered, and ſo to continue to ſtand till they ſhall be argueddʒ 

and none to be put off, without a previous ſpecial appli- 

cation to the conrt. ' And all ſpecial cauſes 'to be ſet down 

by the clerk of the papers, ſhall be entered at leaſt four 

dent exclufive of the day of argument. R. M. 30 G. 2. 
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e e Define. 
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Of the Effect of ſuch udgment, in wha 
- Caſes Plaintiff is entitled to it, and > 
and when. to be ſet aide, 

(c) of the Writ of Inquiry, &c. 


"Wh Of ſetting 50 4 the Inquiſition, arreſting the 
3 maren en 40 e me Writ and 
Froceedi ings. 


% 0 ee ben 8 by Pehl, and of the 


Proceedings therein. 
1 * | 
Ont a roll from K. B. office, Male incipitur of 4 


enter therean the xuarrants of at- on ſame flampt paper as in K. J. 


torney and memorandum of declar- and alſo warrants of attorney u 


_ ation, 1 called roll; pep mee ren Ard 


an ineipitur en roll; get rants; in debt. treſpaſs, ax 
V a treble 3 amp poles detinue " in other 5 8, 


ET ory, and a each, . aper 
e 6d. Jamp if foal 3 exe carry it to the prot 4 


1 ax incipitar of the declar- draft of declaration, whe, - 
bring merely the memeran- n ; pay bim 28. 
22228 
7 | f- | wot, ef For 
. 2 ego: nf oe, fir dion 
« ſheet, and hy confuſion and warrant of a 
Jing «warrants 7 aner. torney- 


If judgment r or prothanotary it 


0. 2. besten e ann jo pr, and the 


Joe out execution. 
But if ns te only interlocutory, Mer having 1 Judgnet 


hs Suu to ſue aut and ane ee 
1 8 Notice of Inquiry 1 
. aur 4 ruiry of 3 in his cauſe will 
. the inflant, between the hours f 
oF: the clack i in the 425 * the ſame day, at the 
day of 
= Yours, &c. 
| 7. 8. Plains: 1 Attorny 
7. Mr. W. H. ane fi h 
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pany or JUDGMENT BY DEFAULT. 


"in Middfer and in term time fey, ut the King's dom Larne. - 
P, e Yard, Weſtminſter, in the county of Middleſex; uf in vacation, 
at the ſheriff t office, in Took's court, fireet, — 
ff 8 wacation, at the ſccondary's aſl, 
in London, whe or 
Y 1o,-Grecer's Hall-courr, London 
If in the country Joy, 1 the ns — 
monly called or known by the name or fign of the | 
ftreet, Cambridge, in the ſame county. 
And in all the above caſes, if Dou mean to attend by 3 infert it 


in the notice. 


4. totime hes notice r. to be given, and! aohar it yen tory 
. a | 


Of 3 and continuing Notice. 


This notice may be cuatermeanded of any thing ſhould prevent hw.” 


eution of inquiry. Notice of countermand muſt be 5. gn according as the = 
mtice of trial was ; if eight days notice of trial, two days notice of 
countermand is ſufficient 3 ann ets ; 
days notice of countermand. : 
The form thereof may b W 

14 hereby countermand the notice of exteuting the writ 70 ages 
given you in this cauſe. Dated, c. 

So notice of executing inquiry may be countinued to another day yo 
giving notice of ſach continzance two days before execution. 

1 do hereby continue the notice of — the Go of ing 
in this cauſe to the ua next, when . | 
aui between the hours 75 e. at, Sc. Dated, "Ge | 


Of the Writ of Inquiry, making it out, e pat 
The writ uiry is to be engrofſed on 4 38. 6d. famp parchment 
1 B. R. 1 neither by bill nov original eating 18. Þ 
C. B. to be e by the prothomtary ; pay 15. 48. fer firft eount, will 
8d. every other ; or 8d. for firft fore, and A, every other ; ſealing 
7d. Indorſe thereon the day for which you have given notice of ent- 
cation; carry ary is 6 the rife office the day before it is ty be executed in 
J. R. ain C. B 11. 23 Geo. 3. and ſheriff will cauſe 2 fury 
to be returned. 1f you think the attendance of any witneſſes * 

a the execation, /ae ont foparnas as in caſts trial: pay in — 
ie cuties 11; 113, 6d. Attend at the day of u 


Of fubparnaing Witneſſes, 


Pings my be rere; „„ 
. ationers, and four , 


pana 
It muſt be engroſſed . 6d. Ramp, /igned and fad, 6 and 5 
ane with 4 ws => paid * 15 5 


45 8 In 


: 4 Fl 
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OF JUDGMENT BY. DEFAULT. | [Ch. VII (4) 
bu . 6 priveidi for fubparns muſt be made out for the offce, bu 


WE r for it in C. 1 3 5 + 
ou wiſh to attend by counſel, give notite according to the othey 
fide, or it will not be allowed in coſts ; befides aub 25 it would le 
deemed unfair to take the other party by ſurpriſ 
When wwrit is returnable, call for it at the ſheriff*s office, who qvill 
return it with inquifition thereon. . Pa a 38 
| Of final Judgment. OA : I 
| F 
3 e ee e ee ne . 
- + "Give a rule for judgment on in- No rule, neceſſary 5 but having 
Fuiſttion at the clerk of the rules, waited (a) four days after retury 
Pap 18. 10d. it zr @ four day (a) of inquiry, proceed to final judg- 
rule, excluſive of the day it is ment an inquifition, as upon poſtta. 
given; and Sunday or holiday in- 5 i 


1 
\ 


tervening is not reckoned. Give it | oo | 

in ſame manner as rule to plead "if © . 

0 molion to Jet afide inquifition, o Oe a oi Y 
1% arri the judgment; when rudi 


expires proceed 10 final Judgment on © 
 Snquiſition, as in caſe of pofiea, 
Nulli not 10 be given. till writ 


* 
8 » 


returnable. > | | 

5 Of executing Inquiry before a Judge. 
Don particular occaſions it is adviſable to execute inquiry before a 
Judge; application is made to the court upon affidavit, flating the cir- 

. cunflances of plaintiff and defendant, and nature of the action; it it a c 
rule to ſhew cauſe, and if made abſolute, a rule is, drawn up for ſberiſ j 

10 ſummon a good jury. A common writ of inquiry is made out, directed 6 

#0 the ſheriff, and notice is given for the fittings or aſſizes generally, 
and not for any particular day. Writ with the rule is ſent to ſheriff; Þ 
enter the cauſe with the marſhal as if it were a record, ſame fees paid, i 
and afterwards ſheriff riturns inquifition and has his uſual fees ; pu- 
ceed. to final judgment on return 4 inguifition as above directed. e 

In vacation this may be done by an order of judge for ſuch rule to be . 
drawn by clerk of rules, upon @ common motion paper figned by counſi u 

m 


being carried to him. oe | 5 | 
5 7575 indulgence is not merely ST yas to caſes where any matter of law w 
i likely to ariſe in the courſe, of the inquiry, as is ſaid in à late boat of WM ., 
practice, Tidd 319. but alſo where the fadts are important. I have & 
known it in an action for breach of promiſe of marriage where no point | 
of law was likely to ariſe; but that was in a country cauſe : it was 
refuſed in the caſe of Boddington v. Boddington, which was an aftim WM m. 
for crim. con. the, court ſaying, that there was little ground for ſuch,an to 
Application in a town cauſe, the ſoerif being Jo much accuſſomed 10 the Wl fir 


„ execution of theſe writs of inquiry. _ K B. Trin. T. 1797. by 
(l) Within theſs four days, defendant may move to ſet afide inquifition, or 1 


is 4 : | (B) Of 


fore a 
e cir- 
it is a 
11 
4 ally, 
beriff; 
paid, 
5 ru. 


le to be 
counſel 


of law 
ay 
I have 
10 point 
it was 
action 


ſuch an 


J to the 


tion, or 


B) Of 


(B) Of che Effect of Judgment by Default, in what 


21 H. Blac. 3566. 


366; I. OF JUDGMENT T'BY DEFAULT. 8 


way 


0 


4 400 


Phen to be ſet aſide, 


._ Caſes Plaintiff entitled to it, and how and 


It was formerly held, that defendant was out of court Effect of jodg- | 


by his default, and that to all purpoſes, except final-Judg- ment by de- 


ment being given againſt him; ſo that if, after a default at _ 


the trial, and inqueſt had thereon,” the iſſue was found 
immarerial, no repleader could be awarded. Staple v. Hay» « 
den, Salk. 216. Nor could defendant enter a ſuggeſtion on 
the roll, where plaintiff, in an aſſumpſit, only recovered 


22. damages. Brampton v. Crabb, Str. 46. In like man- 


ner, where plaintiff was. nonſuited, he uſed to be held out 

of court for all purpoſes, but that of having judgment 

_ againſt him; but it has been long ſince the practice 

of the courts to ſet aſide nonſuits, where the juſtice of the 

caſe requires it; ſo have they relaxed with reſpect to de- 

fendant, by conſidering him in court to many purpoſes, 

though judgment has been by default. Barnay v. Tubb, | 

Buy the practice of the courts, there are certain ſtated In what caſes | 
times in which the defendant muſt: proceed by pleading, eee. 2 
rejoining, or the like, according as the ſtage of the cauſe . as 
may be, and which if he neglects to do, plaintiff may avail 

himſelf of the default and fign judgment; the caſes, there- 

fore, in which plaintiff is entitled to judgment by default 

are as numerous and various as the defaults of which the 

defendant may be guilty. To know whether plaintiff is 

juſtified in ſigning judgment by default, refer to ſuch Chap- 

ter and Section of this work, as treats of that part of the 

proceedings, (whether pleading, or rejoining, or the like,) 

in which it is conceived defendant has been guilty of any 

entitled to ſign judgment. „„ 
Although defendant has pleaded, yet if he afterwards 

neglects to rejoin, or enter ſur-rebutter, or the like, plaintiff 

may ſtrike but all the pleadings, and ſign judgment as for 

want of. a plea; for ſuch ſubſequent default is conſidered * 

7 3 abandonment of the plea. Petrie v. Fitzrey, 5 D. 
. e 5 3 

If judgment by default be irregularly ſigned, court, on when judg- 
motion, will ſet it afide; but defendant muſt be cautious ment by default 
to apply in time, and not do any thing which may be con- 3 | 
ſtrued into a waiver of the irregularity; nor muſt he lie DE ns 

by and ſuffer plaintiff to take further ſteps in the cauſe. 
In general, it is ſaid, that this application muſt be made. 

two days before inquiry executed ; and if the as” ; 


AE? 


laches, and on account of which plaintiff thinks himſelf | 


When on pay- 
ment of coſts, 
though no irre- 


Sularity. 
. 


© 


| to. 1) 
Its nature. 


| A; v. Turnbull and others, Prac. Reg 


and deſigned to draw plaintiff to demur. 


made quickly, ans: that Nw ws an radars 


MENT BY DEFAULT. TCh. VII. () 


be in the notice ſabſcribed to proceſs, it muſt be made be. 
fore judgment figned. Grimes.v. Cleaver, Bar. 255. 

But the beſt and ſafeſt rule is to apply in the firſt i in- 
ſtance, and ſo uſe all diligence to get the error reCtified 
the court; otherwiſe they will ſeldom liſten to the appli. 


cation. 


In a joint Aion, judgment by default, one of the de. 


_  fendants had no notice of writ or declaration ; after ing 


executed, on motion to ſet aſide proceedings, it was urged 
it came too late; but per cur. the judgment can never be 


* 2 to him that was not ſerved ; and as the judgment 


joint, it muſt be ſet aſide as againſt all the aue 
eg. 237. Bar. 246. 
if judgment by default be regwarly ligned, court 

will, any time before inquiry executed, ſet it aſide upon 
A on defendant's paying the coſts, and pleading ifſu- 
ably to ſuch action wfhanter; Cavil v. Burneford and others, 
mow $68. ; # vom a required, Grey. ſhort gon of trial, 

attheqws v. Stone, Bar. 242.; or money into 
court, &c. Welland v. Rock, Bar. Pe 

But this is only where 8 pleads to the merits, not 

to give him the gow of any nicety or informality in 
pleading, letting him in on a demurrer. | Forbes v. Lord 
Ai tr. 1242. 

Or upon the plea of the ſtatute of limitation. Willit v, 


 Aiterion, 1 Blac. 35. 
Or where it contains” ſpecial matter that is . ä 


Weed v. C 


land, Sal. $18. 
ment will only be ſet aſide on 


It is d ſuch regular judg 


payment of coſts, when plaintiff has not lol a trial. Sifted 
V. Lee, Sal. 402. 


But held otherwiſe in Prudhoc V. Sn, Thr 256. 
And in general, it is expected that ſuch ap — be 


merits. 


(C) Of the Writ of Inquiry. * + 
(C. 1) In avbat Cafes neceſſary. 
- {C. 2) Of ihe Notice of Inquiry, Ec. <q 
© 3) e e S. 
(0. t) When Writ of Inquiry is requiſite. | 
When judgment is obtained by default, if the action be 


in debt, * or the like, (Thellufſon v. Fletcher, Doug. 


315. 


Aq * 1 10 hs mY 1 OR" „„ mig th, 8 


. 
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ants, 


on be 
Doug. 
315. 


©) Sec. H. OF JUDGMENT BY DEFAULT. | | 


315.) to recover any fixed ſpecified ſum, and there is no Judgment ty 

oaccafion for the interference of e to aſcertain the lefanlt, final or 

amount of plaintiff's demand, it is then a iu judgment, | 

and plaintiff may proceed immediately to get his coſts taxed, 

and ſue out execution as before directed. But if the action 

de in aſſumpſit, or caſe, or covenant, or the like, to recover 

any unliquidated debt, or uncertain damages for an injury 

ſuſtained, it is then called interlocutory judgment; it being 

neceſſary, before ſuch judgment can be finally entered up, 

to take ſome further ſtep, in order to get ſuch debt or da- 

mages liquidated and aſſeſſed; this is done by fuing out a 

writ of inquiry, directed to the ſheriff, who ſummons a 

jury for that purpoſe. See ante, Sec. I. e or 
But a writ of inquiry is a mere inqueſt of office, to in- In what cafes | 

form the conſcience of the court, who, if they pleaſe, n ee 

themſelves aſſeſs the damages. Bruce v. Rawlins, 1 Wil. =, 5 

TPC FIR | | 
Thus, of late years, in certain caſes, they have aſſeſſed 

damages, which were formerly aſſeſſed by a jury on writ of 

inquiry. | Rat 5 
| 25 on bills of exchange and promiſſory notes, the When in actiom 

courts now allow the plaintiff, after judgment by default, gane of ex- 

to refer it to the maſter or prothonotary, to compute wbat 

is due for principal and intereſt ; it is a rule to ſhew cauſe, 

granted-of courſe in all ordinary cafes. NRaſbleigh v. Salmon, 

1 H, Blac. 252. Andrews v. Blake, Ib. 529, Longman v. 

Fenn, Ib. 541. Shepherd v. Carter, 4 D. & E. 2759, © 
If, however, there be any particular circumſtances in the 

caſe, or any thing that renders the calculation of what may 

be due uncertain, this rule will not be granted; as if the 

bill of exchange be for ſo much foreign money, the value 

of foreign money being uncertain, Maumſell v. Ld. Maſſa- 

we, D.-& £39. ; VV 
The courts are cautious not to extend this practice too 

far, and refuſed the rules after judgment by default, in an 

action of ofſzmpft on a foreign judgment. Meſſin v. Ld. 

Maſſarene, 4 D. & E. 493. | | 19 
Although at preſent ae , L of the writ of in · Of the wrigof 

quiry, in caſes of judgment by default, yet it may be proper inquiry whe 

to obſerve, that Earp inquley ram be — bs ater e leg 

trial and verdict, where the jury have omitted to aſſeſs the mages at tle 

damages of plaintiff”, © . Th trial. - 
If, upon the trial, there is a demurrer to evidence, and in caſes of de. 

the parties join in demurrer, the jury may either at the murrer upon 

time aſſeſs damages conditionally, in caſe plaintiff has judgg 

ment on the demurrer; or they may be diſcharged, wo | 


writ of inquiry” 


Fd 


we. or JUDGMENT Br r 7 DEFAULT.” ten vir ſo 


is the uſual way,) and. after the Wee is determined, 
plaintiff may have a writ of inquiry to aſſeſs the damage, 
F Hrn v. Newbott, Cro. Car. 1433. 
Wien che in- In many caſes, acts of parliament direct the jury to 
- quiry of da- aſſeſs damages, and applications have been frequently made 
— for writs of inquiry to ſupply their omiſſion; the granting 
Jar "<q and of which depends upon the nature of the jury's inquiry, 
| Jury have omit- and upon the words of the particular ſtatute. If the jury 
= afſeſs are to inquire of damages as part of their charge; that is 
| (3; from the nature of the iſſue, damages, are conſequent 
and dependent upon it, then no writ of inquiry can go to 
. N ſupply. their omiſſion of aſſeſſing damages at the trial; be. 
gcauſe, in caſe they-had found exceſſive damages, an attaint 
would lie againſt them; and therefore, if a writ of inquiry 
1 were allowed, the party might be deprived of his remedy 
How fuch ta- by attaint; but where the damages are merely collateral, 
rutes to be con- and not put in charge to the jury, and. they are only to in- 
"_ Juire thereof as an inqueſt of office, then their omiſſion ſo 
to do may be ſupplied by a writ of inquiry; becauſe, in 
ſuch caſe, had they inquired thereof at the trial, and found 
- exceſſive damages, no attaint would lie, and therefore the 
party loſes no benefit; for no attaint lies on an inqueſt of 


n. 


'' _, vades all the caſes on this point. See Kyna/ton v. the Meyer 
2 Shrew/bury, Caf. temp. Ld. Hard. 295. Valentine and 
awcett, Ib. 138. Erihon v. Le Maitre, 2 Wil. 368. Ben. 
| net v. Hart, Say. 214. Cheyney s Caſe,' 10 Co. rf. Her. 
| bert v. Waters, Sal. 208. 

The other diſtinction ariſes from the nactitiular words of 
the ſtatutes ; 3 for although, the damages; may be a collateral 
matter of inquiry, yet if the ſtatute reſtrains ſuch. inquiry 
to any particular jury, no writ of inquiry can ſupply their 

omiſſion: ſuch is the 17 C. 2. c. 7. concerning diſtreſſes 

for rent, here the ſame jury returned to try the iſſue, muſt 
| _—_ inquire of the arrears of rent, &c. Herbert v. Waters, Sal. 
1 20ð0 g.: whereas by the ſtatute of Eliz. c. 2. ſ. 19. relating 
. to ſuits brought againſt overſeers of the poor, for taking 
diſtreſſes for poor- rates, it is not confined to the ſame jury, 
but a writ of inquiry is alſo given. Ib. Valentine v. Faw- 
| cet, Caf. temp. Ld. Hard. 138. 2 Str. 1021. 
Where defend- If defendant, in pleading, confefſcs any part of plaintiff's 
ant has confeſſed , charge, and denies the refidue, and the venve is awarded 
partofite as well to try the iſſues joined as to aſſeſs plaintiff s da- 


. 3 mages, at the trial, the verdict is only for plaintiff on the 


ſeſſed thereon. 


Pool, Bar. 228. 
Sa 


office: this ſeems. to be one leading diſtinction which per. 


mages to be aſ· part confeſſed, but jury neglect to aſſeſs damages thereon, 
a writ of i 99 will be afterwards allowed. Townſend v. 
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let judgment go, the venire may iſſue tam ad triandum, quam ants. plead and 


dtr. 1103. 


c * or * JUDGMENT ar DEPAULT. 5 = 


12 miſ-trial or 
the like. 


the plaintiff muſt proceed. pan ag to the ſtat. 8 & 9 W. 2. 2 
6. 11. . 8, which is now held to be compulſory; and there- formance of co. 
fore, if defendant lets judgment go by default, plaintiff venants. 
2 ſuggeſt the breaches upon the roll, and iſſue a writ f 
inquiry as therein directed; the jury upon this writ is, by, 


che ſtatute, to be . before the 1335 of aſſize or 


ni Prius... 5 Huw ade Saris 8 D. & 33S Hardy, Ya, 
lern, Ib. 636. 5 . „ 
Where there * A demurrer to: part, and judgment by: Where there is 
default as to reſidue, plaintiff may either proceed with,de- 2 demurrer _ 
murrer firſt, or may ſue/out his writ of inquiry, and aſſeſs. ei 
contingent damages, in caſe judgment ſhould be for him on on ſuch judg- 
the demurrer; but if there is an iſſue of fact, as non o/- ment: 
ſunpfit to the whole, and alſo another plea. of non afſumpht © 
nfra_ſex_annos, to which an original is replied, and iſſue on 
wl riet record thereon found for plaintiff, he cannot execute f 
inquiry thereon, till he has tried the firſt iſſue-of non * | 1 
ſungfit.. Prior v. Mey, Bar. 229. | 
So if there be a demurrer to one count, KY an iſfue on or Ihe in d 
he other, plaintiff may carry down the iſſue to trial firſt, and fact. 
nd ſue out a venire, tam to try the iſſue, quam to inquire of 
the damages on demurrer, and in that caſe, the jury gives 
contingent damages; or he may waive the iſſues in fact, 
ad take out inquiry upon judgment, when obtained on 
demurrer ; but in entering final judgment, he muſt enter a 
non pros on the roll, as to the iſſues in fact, or it will be 
aror, Fleming v. Langton, . 
But if, in the firſt caſe, on trial of the iſſue, plaintiff be 
unluited, no contingent damages ſhall be aſſeſſed. | Snow. 
1, Como, Ib. 507. | 
So if, in a joint action of treſpaſs, three did. and e or ATE defends” 


d inquirendum, and the ſame jury at the trial will aſſeſs eg 


de damages againſt the defaulters, and this though the ? 
iree who pleaded ſhould be acquitted. Jones v. Harris, 
For further obſervations on this head, ſee 
ol I. Ch. 8. „ 


— 


e 


: eight days notice, excluſive, is fufficient, Mich. 16g 4. Mo | 
3 7555 Stephenſon, 1 Barn. 110. ; for the ſtatute 14 Geo. 2. 
= 17 | 


"46 2) of he meer re., 


ee be in London or Middleſex, Ls Stn | 


lives within 40 miles of London, eight days; but if he 


ves above 40 miles from London, fourteen. days notice, 


excluſive, muſt be given. 
In all caſes, where the nt in exceed in Mee 


which requires ten days notice of trial at the aſſizes, 
not extend to notices of inquiry. Tid. 320. 


Where no Proceedings have been had for a year, dine 


muſt be a term's notice, the- ſame as in cafes of notice 


of trial. Payton v. Burdus, Str. K Too. See a Vol, L. 


Ch. 9. Sec. 2. 
Two days notice is ſufficient; when fore notice only i is 
required. Butler'v. Fohnfon, Bar. got. 


Iꝗ be following rules will ſhew how anxious the courts 
bave been to expedite juſtice and prevent delay: : 528 


Whereas by a rule of this eourt, made in Trinity term 


in the ſecond year of the reign of his majeſty king George, 
At it was ordered; A : 
. cludes ad patriam, the defendint's attorney, or clerk in 


ſes, where the plaintiff con- 


e court, ſhall be bound to accept of notice of trial upon 
ce the back of the pleading, whether the ſame be delivered 


Er to the defendant's attorney or agent, or left in the 
be left by the courſe Tf the | 


cc office, where the ſame m 


* © court. And ſuch notice * trial ſo given or left as afore- 


* ſaid, ſhall be as good and ent as if iſſue had been 
" actually joined.“ 


r And whereas it appears, that Sobel the fait 


c in this court, are delayed; for that the defendant's attor- 


Where plaintiff 
concludes to 
the country and 
defendant ne- 


: | 1 


« rule, the plaintiffs, in divers actions and fuits commenced 


10 nies are not obliged to take the ie” notice and executing 
& writs of inquiry :?® | 

It is therefore hereby Sdn: That i in every cauſe where 
the plaintiff concludes ad patriam, and giveth notice of trial 
upon the back of his pleading, purſuant to the ſaid rule, if 
the defendant doth not join iſſue on fuch pleading, before 
the rule be out, that in every ſuch caſe, after judgment ob- 
tained, the defendant's attorney ſhall be obliged to accept 


notice of executing. a writ of inquiry, from the time that 


notice of trial was given on the back of ſuch pleading as 


abovefaid, R. Hil. Term, 6 Geo. 1. 1719. 


And whereas the above rules have by experience been 


c found to be of great uſe and * to plaintiffs, for 


« the 


r , eRorbenotrg. 


8 8 S 8 8 2 


10 AY: OF JUDGMENT BY DEFAULT. 


« the more. ſperdy_recorery of their uft debts z but no 
4; being made in caſes where 2 demur to 
plaintiff's 5 and by that means give . 
Fo delays to plaintiffs ; becauſe, by the ſaid rules, 
« ants are not obliged, till after judgment obtained, to 
« accept of notice of executing a writ of in inquiry: * | 
I is therefore now ordered by this court, hat in alt cafes Where defend= 


where the defendant demurs to the plaintiff's declaration, ant 4:murs ts | 


dechradior y | 


the defendant's attorney, or clerk in court, ſhall be obliged 
to accept of notice of executing the writ of inquiry. on the 
back of ſuch joinder in demurrer. And in caſe where the or pleads a di- 
defendant. pleads ſuch a dilatory plea, that the plaintiff is lach plea r 
obliged to demur to, that in fo th a caſe, the defendant's gemurs, 
attorney, or clerk in court, ſhall be obliged” to accept of 
notice of executing a writ of inquiry on the back of ſuck 
demurrer. R. Trin. Term, 10 Geo. 1. 1724. | 
% Whereas great delays often happen to plaintiffs i in their 
«. ſuits in this court, hy reaſon of 1 in law by the 
« defendant's attorney, after the plaintiff hath tendered the 
s iſſue to be tried by the country, upon the plea of the ſaid 
4 defendant pleaded, and hath delivered paper- books with 
« notice of trial, according to the courſe of this court; ſo 
« that after judgment obtained by the plaiatiff upon fuch 
_ © demurter in law, there is not ſufficient time to give 
« notice of executing a writ of inquiry of 2 with- 
Fi that: terar in which che' Judgment tha fo ob- 
tained: | | 
— it is ordered for the future, That i in every cafe, Where defend- 
where the plaintiff ſhall conclude to the country upon the ant rikes out 
defendant's plea, and: ſhall give notice of trial of the iſſue demurs bo re, 
upon the paper-book as aforefaid ; and thereupon the de- plication ; 
fendant, to hinder the trial of the iſſue, ſhall demur in law” 
tothe replication or plea of the plaintiff, and the plaintiff 
ſhall join in ſuch demurrer, and thereupon ſhall obtain 
judgment; the attorney for the defendant ſhalt be obliged | 
to accept of notice of executing a writ of inquiry of da- 
mages, from the time of notice of trial given upon the 
paper-book as aforeſaid. R. Hil. Term, 8 Geo. 1. 1727. | 
Where iſſue is joined upon any ſpecial pleading, and the or returns pa- 


* -book is made up and delivered with notice of trial, per- book with. . 
e 


defendant return the book with a demurrer, having — —5 
ſtruck out the pleadings ſubſequent to that to which he ang other picad- 
demurs, and judgment be given for the plaintiff upon the ow 
demurrer, he may, by the above rule, execute his inquiry, 

giving only fo many days notice thereof (i. e, of the hour 
nd pl of Gy it) as would have been kad 
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bad FIR notice OD oo when the paper-book. was deli. 
vered with notice trial. _—_ on Rules, edit. 17955 


P- 214. 


How it ſhould Notice of executing inquiry ſhould. be in writing, and 


uk, pp” ae drawn with a ſufficient degree of rextainity's : ft, As to the 
contain. time when it is to be executed. 


Wu certainty. Some hour ſhould. be mentioned. ; ou. v Hall, 1 ban. 
2s tg time of 1 


5 no defence. Lang fta v. Lamb, Bar. 293. 
Thu notice ſhouid expreſs that the writ wilt be executed 
& 0 - berween two certain hours. Arnold v. Squire, Say. 18 1. 

I beyond that time, as between ten and two, held irre. 
a gular: 75 en v. Smales, Bar. 295, Robinſon v. e 

| . Le Marque v. Newman, Com. 551m. 

tt Notice to execute inquiry by ten 0 clock, held bad. Jim 

E-- 85 v. : Houuen, Str. 1142. 

So at ten, or as ſoon. nr as ere can x attend. 22 

ford v. Holman; Bar. 2850 ff 11 
| Though a notice to execute writ at eleven was held re. 
Aular, as it appeared to be expcuted before' twelve. | Fr at 
. Denny, Bar. 392; 1 1495/5; 
How that time But when notice is given 'of the execution off L tic of fn 
3 —_—_ quiry within a certain time, it is never underſtood that the 
5 time is ferupulouſſy adhered to. The ſheriff may have prior 
| buſineſs that inay laſt beyond the hour. If the defendant's 
attorney, therefore, leave the place immediately after the 
hour is paſt, it will be deemed a trick, and though inquiry 
* hould be afterwards, executed, it will be held regular. In 
one caſe court ſaid the party ſhould have ftayed an hour after 
i the time mentioned for executing it. 5 eee 2 Barn. 214. 
Pilliams v. Frith, Doug. 198. 

But the party is expected to attend N at the time, 
for if he be too late and writ be executed, it is his own laches, 
and cannot be cured, unleſs it is manifeſt ſheriff began to 

3 execute it before the time. e v. Sir Herbert Packngs 
5 dun, 1 Barn. 2 233. 

Wuat certainty 24d, The notice ſhould be certain as to Slice 55 executing 

as to place of inquir 4 

ö „„ The fan of the hoaſs ſhould. be mentioned,  Arnolds'v« 

| S Squire, Say. 181. and the ſtreet; and if more ſtreets of that 

name than one, it ſhould be particularized, Le Marque v. 

Newman, Com. 551.; and the county, Lower v. Smith, Bar. 

300. Even where the notice was to execute writ at ſheriff's 

office at Northampton, it was held ill; no ſign or particular 


i 


rA v DIFAULT.: ben. vim de) 


133 39. 
3 2 Or ĩt vin be bad, though defendant, ſaid he would make | 


; - | houſe INOS mentioned. Com. 5 51. Bar. 297. So at Weſt⸗ 
3  minſter, 


execut 
v. Ban 

Not 
eauſe, 
from I 


en, v. Hoſme, clad __ 


34, The 1 wy ky a alfo as to the names of Wha coming 
the: arties. v. Harrow, Bar. 310kſ0 of the parties, 
*. If the inquiry is to be executed bifore a jud ge, the notice —.— e's” 
| expreſſes no time, but is general for the 2 or the aſſiaes, time nor beef. 
$ - the caſe may be; the day and hour is left to the Judge's pas 3 
cretion. © _ 25 
| Rule to execute inquiry before a = Jada was made abſolute F 
| 5 laſt day of term, though rule 1 12 5 ; had only en | deen 
| t day. gra 
a + this caſe, notice had been previoully en to execute Of ſuch note 
t before the ſheriff, afterwards freſh Gy gen nn 
execute it before the judge; there were not eight days be- before the ſhe- 
tween the'freſh notice and time of executin it, but it Was "iff. 
held well; for as it was not executed till after the time for 
executing it before the ſheriff had elapſed, party tould not 
be damnified.” Perry v. Cortifces, 2 Barn. 122. x 
2 plaintiff appears for defendant and ſigus judgment for, How notice to 
t of a plea, he may give notice of executing inquiry'to to on whom. © 
fendant himſelf, or leave the ſame. at his laſt p ace of 8 
abode 3 but if defendant has appeared by attorney, "notice. to 
deſendant bimſelf i is bad; it maſt be ſerved on his attorney 
ot his agent, Meſely v. Sanford, Bar, 311. and ſo in general, 
where the attorney” or gent. is known. , Hi i, v. Stewart, 
c. Reg. 276. e 
otice of executing inquii in 4 country cauſe ma 255 Either, When to the 
be giyen to the agent in towny ot the attorney in the e e eee 
Smith y. Lacoth, Bar. 305. Taſbburn v. Helle, 15. 2 


py Kingdom v. Herne and another, Prac. Reg. 443·— Zo : 

e, Nee executing inquiry may be continued and e Of continuing 

s, manded in the ſame way, and fubject to the ſame rules ag” and r 

to WM notices of trial; for which, ſee Ch. Sec. J Fer: gg 

o- MW Notice of continuance muſt be erved two days before 

execution of writ, and can, only | be once continued. Price. | 

ns I Bambridge, Bar. 297. _ f N e 
Notice of countermand muſt be fir days,. if 4 country 

v. Nezuſe, or if a town one and defendant lives above 40: miles ; 

jt from London; ; but 2 tuo 2 1 . 

7 (. 3) f the Rau of Inquiry, te. Rae... (0. 0 

lar 3 notice having been given, and the writ of inquiry eee. 

ſt- Wngrofſed and prepared as before directed, it ſhould be tion of _— 

er, Neft at the ſheriff's office the day before the execution z _ 3 5 


uch witneſſes a8 are required, if unwilling to attend, ay. notice. 
* II. A a be 
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3 uted in che ſame county where the venue 


* is; 
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1 % 
. 4 _ 
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3 


4 5 . der-ſheriffs, ought, to. execute writs 1 in- 
A bre 9 W i latter appoint 3 for that 92 — 
| Bar. 23 | 
| - Unleſs 205 PAM 46% 0 8 2 40 under the 
„ ol of the ſheriff's office, Davis v. Shyllins, Bar. 232. 
2 Lage But where e writ, was directed to the coroners of N. 
„ | and they verba 7 appointed a perſon to execute it, the ar 
poeintwent was held no authority; but court refuſed to et 
2 alide inquiſition,. becauſe defendant attended execution. 
: . Lu Dixon.) v. Goodman, Bar. 413. 
| An inquiſition taken -before two under merit extraordi 
3 > hot held Mt the ſheriff can SK appoint dns, 60 Hus. 


Wil. 378. 
| A e the ra under-ſherif lve i in the fame town, it ought 
e executed before him, Ib. 
Before what „ It ſhould be executed before a a prop er jury; 'y for this rea 
| ſion, it is ordered to be left at the ſheriff's officg the day 
© before execution: formerly it was to be left two een 
* paced altered to ane. R. Hil, 23 G. 3 
9 Amen were debtors taken out of priſon': : Fo 
eden b. N 4, party attend ded, . was 3 aſide, and 
„ condutt of er F reprimanded; but there is no objection 
550 | a their being Javelin: men. ee v. e 4 D. & 


473. | 
EY Inquiſition ſet aſide, becauſe the jury was Br, by. the 
Ls . = 50 l. 5 for plaintiff, , \Baylis | v. Lucas, Cow. D 
90 80 Inquiry executed before fourteen, jur urors inſtead i twelve, 
" held: T9994: for it is but an inqueſt of office, an, no 

| taint lies. Chefter 1 v. Crowley, Str. 1159. 
| How, if before. "Sometimes the writ is executed before a judge; in which, 
a judge. * he is only an aſſiſtant to the ſheriff, and has no judicial 
power; and i the FB rties come to an agreement there, the 
4 way to make i it e ual i 18 to bring it to him to 6 ny and, 
afterwards move the court to have it made a rule o court. "th 
_ 12 Mod. 610. 5 
ent %. Writ of inquiry may be executed « on the returd.-day. 2 ev 
. v. Blackften, Ld. Ray. 1449- E 
ut not on e Hoyle v. 8 Cornwallis, Str. 387. | | 
And if return-day.be on Sunda Foc, it is too late to execute da 


8 * 8 alter. | Stanton N Caf. Pra. C. P. . 27 
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Nn — — of * 1 the de is un 
certain, as for money had and received, goods fold, or 77 
like, the plaintiff muſt prove the debt before the jury; but 
vhere the amount appears on the face of the 8 25 as 


GO 


defendant adm that he is Hable to that amount; the note 


be produced on executirig writ, to fee whether or 1 not any 

part has been paid. Green v. Hearne, 3D. & E. 305 

In calculating” intereſt or damages in generals the jury « 

ſhould only ation up to the time of bringing the action, 
not of executing the writ. Halde v. cd, 1 Barn. 44. 44. 

| Baker v. Backe, Ll. Ray. 382. gi 

Though Holt C. J. in adlion of covenant fot not repairs 


come worſe fince the Gion. Shortridge v. Lamplugb, 
Ray. 803. Sn . 
aide, muſt pay colts.” Daniel . Parkbunſty" 3 2 Barn. I. arn. 21 . | 
3 * damages be fall the inquiftzon nay Mace, 
laintiff, — e hee or the Jury or herlt - 
a 


Bar: 5 1 
— if it 55 an a «Aon 47 a rt. | Alen, v. nel 


e _ Doug. 50 .. \ 2 +&# 2 644+ 5 3 | 
A lf the damages be excelfive, defendant may move dhe 
® court to ſet aſide inquiſtion; but it ſhould be a ſtrong caſe 
0 for court to interpoſe. Brute v. Rawlins, 55 Wil. 61. | Lars 


„ * 


oy Swain, Bar. 233. 

h If damages exceed the ſum laid it gde and judg- 
al ment be entered accordingly, it will be gtror,” Chevtly v. 
e pany Black. 1300. Baker v. Bache, Ld. Ray: 11381. 

d But plaintiff may enter a #emittitur for furplas, and cure 


t. - he defect. Stratun v. Fleucher, 2 Bar. 44. 
II f che ſheriff, on execution of „ adthits Aüptöper 
he evidence, the court : will-ſet aß pode ipquiſtion. | 19 v. 45 
Grews, Bar, 448. | 4 


2 ”, 


WU Or if plaintiF produces tio ner and Fer jury. gives 
te 7 A v. ne . 33. An v. re Bar. 
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1 kehgalt be wier 8. 


prom notes, bills of exchange, or the like, the 5 


or bill, therefore, need not be proved; but they "ought to 


ing, held that. caſe not to come within the rule, and that 
jury did right in finding damages for the premiſes havi is | 


The jury mult 6nd 4 PING damages for phintif; but even w 
if they find for defendant, plaintiff, if he moves to ſet 8 


— v. Neuen, Str. 8 5 
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ern of writ. 


4 or JUDGMENT BY/DEFAULT den un- 0 
Of the jury e- ar a 3 ſuſſer judgment by de. 


vering N kuk in an action of treſpaſs, the jury cannot ſever the 


— - damages, and find ſo much againſt, one and ae againſt 


the other, .On/lew v. Orchard, Str. 422. 


2 n i -* if one demurs and the, other * judgment; das 
RO * ay be ſevered, becauſe. they have: ſevered in their | 


ea, Chapman v. Houſe and. others, Str. 114... 
Execution of writ of inquiry may be adjourved, after it 
writ „ is entereg upon; and it is the duty of the. ſheriff, in parti. 

V 1 N to adjourn, as where, any material witneſs on 
| intiff is unexpectediy abſent, or where any wit- 
eee 55 % inately refuſes to give evidence, or plaintiff i is taken 
_ 822 ſurpriſe 1 any new defence to leſſen his demand. 

man v. awwbey, Str. 8 53. Maths *. Middleton, 

* 1 a5 Anmien v. Brecknock, Ib. 9. Hall v. , 

ian Nandi: * 
b i! duch caſes of, adjournment, plaintiff ought to pay 


en 874" 3134 


Of altering vrt "If W I's inquiry be altered and re-ſcaled dete the 


on return thereof, and before it hag, been made uſe of, and 
cbovot 6 he aſterwards executed according to due votice, ſuch. alteration 


ot defendant's _ If the writ inquiry be not executed purſuant to notice, 


colts if inquiry the nf is entitled to his.coſts in both courte, in the 


not executed. 


fame. WRY 2 s he is, if plaintiff does not OW to trial ace 


& 


- cording t "Coo Sutton v. Bryan, K. B. Str. e Kettle 


C V. Brom, ,.C. B. Ar. 2 ' 230. N 1 BY 7 


Ot the return of The writ of ir Naser, muſt 35. 9 the, rige 


n, * * proceedings are, 'w whether on a general _return-day,..or a. day 
rtain; ould it be made otherwiſe, it is not an 


irregularity, but error; ſo that no adyantage can be taken 


„ thereof, by motion to fer alide the inquiſt#$R-7: Aimee v. 
PX ine Tomlinſon, Bar, 230. 
Au even this error | is now ahh, by che ſtatute of jeo· 


fails, as it is only held to be 0 eee, Claud „. 


Frinlow, Say. 245 · 8 „ 4 

So the want of a writ of inquiry after ju nent (by de- 

LH fault, cl aided. 9 the 4 & 5 Aun. 0. 10. and not error, 
Tees v. Pitt, Ld day. 1397. 


s or = outa' If a. .fecond writ of 1 inquiry 4 * pending the Hull, and 


and before it is returned and quaſhed, inquiſition thereon will be 
> e ſet ade. as irregular. . Bunting v. Teiſaaile, Bar. aan 


h ) Of ferting aſide Inquiſition, arreſting Judgment, 
Ei WI e 1 and amending the Proceedings. „ 
What to be On the day of the return of inquiry, the ptaintif gires 


done on the re- 


88 


1 


. 


ſh; Il not. vitiate it. Langley v. Bathwrights, Bax. 232 
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OW e wich * l of the rules z it expires 
in 
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in our * Sunday, or any holiday on which the @urt | 
t, 


does not 


4 the inquiſition for any irregularity, whether it be in the wr 
- itſelf, or the notice, or the execution of writ, or the li ke; aſide inquiſt- 
but it is to be obſerved, dint the courts will not countenance dien · 
| frivelous objections ; that they are anxious to expedite the 


- tions made only for delay. See the cauſes for which'! ingui- 
fition will be oh aſide, poſe." tit. New Trials 


ſubſequent conduct, they have done any thing that can be 


1 geſtion on the record, to fave Plaiutiff ome th or r the like, Ge ee, 
2 V. Tubb, 2 H. Blac. 356. K F. 


| be entered the gth ; and per Buller J. even hy e writ. of mal fign N | 


ſet aide the inquiſition, as on the ground of an evident 
- miſcalculation of the debt or damages by the jury, or the 


entered! up. M*Cullech v. Wilcox, K. B. Mich. 1796. 
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3MENT BY DEFAULT. 


18 not reckoned, 


Within theſe four days, defendant my move to Tet'abd c of moving; 1 
i 


ment or to tet © 


ſubſtantial er of the caſe; and 3 s lean againſt mo- 


Motions to ſet aſide 5 proceedings ſhould be Ae in When to be 
the firſt inſtance, as ſoon as the parties are aware of the moved. 
irregularity, and can” apply to the court; and if, by their 


conſtrued as a waiver of the irregularity, it cures it. no”; 
Thus any defect in the notice, or the like, will. de el How deſecrt 
by the party or his attorney attending the execution of. i in- OE 
1 Yate v. Suaine, Bar. 233. a 9225 
So if there be any error on the dechirhticu; if defendant 
means to move in atreſt of judgment, he muſt not attend 
execution of inquiry; but muſt rely on the defect, and | 
move the court that intetlocutory judgment be forthwith 755 
entered upon the record, agreeable to declaration delivered, 
and the roll be brought in to the proper office, and that de- i 
fendant may have four days to move in arreſt of judgment, © 
after the roll is brought i in. Freeland v. Hunt, 2 Wil. 380. 
Not only the motion in arreſt of judgment, or to ſet aũde All application 
inquiſition, muſt" be made within the four days above-men- — 
tioned, but alſo any application which defendant has to | 
make to the court muſt be made within that period. 
Thus it is too late afterwards to move to enter a ſug⸗ 


Writ of inquiry executed on the 5th, final ju ae nent may When pd | 


inquiry be executed on the laſt da of the term, plainiff 4" 
has a right to ſign his judgment as of that term. Ib. 386. 
But it is here obſervable, that if the plaintiff moves to 


like; as this is in his own delay, he may make the appliea- 
tion after the four days, if final A es has not been 


A vrit of inquiry is amendable; for chere f 5 the Toll by ora | 
which it may be amended. God. 79. 5 2 of inquiry 

The writ ſhould purſue the cee but if any vari- in ing e 5 
ance, * give leave to amend by the record, on 


„ Le rs, Pe 


Eos va 


* 


GME 7B BY DEFAULT,” cen. Vill. (D) 


314. 
Sivan 46 "Goe * two TY died before interlocutory went, 
. put e ſuit went on to execution in the name of both; 
© © after this, and after a motion to ſet aſide proceedings for 
1 Fed, the court, permitted plaintiff to ſuggeſt , on the 
Troll, the death of the deceaſed plaintiff, and to amend the 
3 68. wh without paying coſts. - une v. Lau, 5 D. & 


Fake granted to fQirike out one of defendants' name, 


e and make the writ tally with inquiſition. Eben v. Chifwell | 


0 and another, Bar. 15. 
In judgment by default, the alaincd.3 is to make up the 


halo record; but if error is brought for a flip, in not 
making proper entries for the defendant, Jadgment ſhall 
.  ._ ſtay till application to amend be made below. French V. 


TEES Cornebe, Blac. 453- 

ö ere writ of inquiry was, executed, and no judgment 
entered up, and the writ was afterwards loſt, a new writ 
and inquiſition was ordered, upon motion, to be made out, 
according to the ſheriff's notes, and coſts to be indorſed by 
the Maſter, as appeared to have been before taxed by the 

5 3 Bean v. Elton, Str. 1077. 
The bankruptcy. of plaintiff does not abate the ſuit; z if 
ii pl hd rye plaintiff, therefore, becomes a bankrupt, writ of inquiry 
, - 3 Wat be awarded and executed, and fina] judgment entered 
e p: and execution ſued out in his own name, without any 
++ ſeire facias by the aſſignees. WY v. Mantel, 2 Wil. 358. 
6 me 373. Waugh v. Auften,, 3 D. & E. 437. 


i de eats wn" letting judgment go by "default: i is, generally 
iff cannot g, Ae of the action; yet, in ſome caſes, 
«band wt here a defendant ſuffers ſuch. judgment, and damages are 
rn ea who found againſt him, upon execution of inquiry, the plaintiff 
WY. Owns. 


pines have execution for ſuch damages, n e will 


arreſted. 


4 Thus, in all joint 9 3 againſt two or more . 
ve where * pleads, and the other lets judgment go by de- 
fault ; if ſuch plea goes to the whole cauſe of complaint, 


and be found, upon trial, ſor defendant, and the nature of the 

Aion be ſuch; that the juſtification of the one defendant 

neceſſarily takes away plaintiff's. cauſe of action againſt the 

8 other; plaintiff ſhall not reap any benefit from his interlo- 
* Ee 3 judgment againſt ſuch other defendant. 

| 1 This is the cafe in all joint actions againſt defendants 

| tween joint upon any contract, as affumpſit, debt, covenant, and the 

| SEES like, where the demand is joint, and one cannot be con- 

| victec e ocher; . — pgs 


8 
> aA. * — mw 


ve Coubter,, Cal. Tem. Hard, | 
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15 See. 1 
8 treſpaſs, or the like 3 for hers. one PV Ih maybe 
fication of defendant be of a nature neceſſarily to deſtroy 


final judgment with. thoſe ſc 


e 8 ene ; Leno V, Etherich, 2823 WW 
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guilty, and the other not: but even in treſpaſs, if the juſti- 


plaintiff's cauſe of action againſt all, no jadgment ean be 
—_ the other "defendant, though he is found guilty, 
v. Benger and another, Ld. Ray. 1372. ys 
ws three defendants, in a joint action of treſpaſs, ſuffer |. * 
Judgment by default, and the plaintiff executes writs of in- = 
quiry againſt, them ſeparately, and takes ſeveral. damages 
againſt them, it is "irregular ; K. if the plaintiff enter up 
al damages againſt the de- 
fendants, it would be erroneous: but the court will permit 
the plaintiff to ſet aſide his own proceedings before final | 
judgment, on payment of rolls. Ane v. Milbank and 
others, 6 D. & E. 1 199. 
After verdit on writ of i inquiry, as after verdiQ upon — 
iſſue joined, plaintiff cannot diſcontinue the action without 1 ee 


e 


Sreriox in. 


of Judgment of Non Prot. 


If plaintiff does not comply with the rules and otiters of 
the court to be obferved on his part, by declaring, replying, 
ſurrejoining, or entering the itſue in due time, when ruled 
ſo to do, judgment of non e lor ſuch his n. may be 
ſigned, which is final. 

Get a roll, enter thereon warrant of attorney for defend- : 
ant only; iogroſs non pros thereon ;. alſo ingroſs ſame on a 
double 27. 6d. ſtamp paper, and carry it to clerk of judg- 
ments in B. R.—proghonotary i in C. B. who will gn 1 7 95 
— pa . 

"Ga 8 taxed, and ſue out execution, or bring an aden 
for the Games: which _y be done though under 407. 


K. B. 5 e . . 
* eee ; The ſame rule as in K B. was N 
1654. Nc. 15. 406 mau in this court, Michael pros for want oc 


if the plaintiff declares not the mas 1654. But the practice here declaration. 
ſecond term, _ the defendant is now. gor, by 'a aun 
give no rule, yet a nonſuit may be rule of Hil. ꝙ Ann. 
entered at the end of the ſecond Upon all proceſs. wack, the 
term, upon a continuance over by firſt or any other return in any term, 


bim dies datus, but vor the third the. plaintiff ſhall have liberty to 
lerm or after. -  theendo "the next enſuing term to 


And flat. 13 5 Car. 2. fe. 2. deliver his declaration to the du. 
a + 
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t be entered in the term wherein the ſame in the oſice; and dgfind. 
ttz aurit or 2 is returnable, ant's attorney having entered hi, 
| uu the plaintiff declare befort appiarunce with the proper officer 
| = the end of 'the term next following: as of that term in wh 1 | 
| | We after appearance, Pais a non- 14 returnable, prey” the end of 7 | 
= uit for want of a ation may enſuing term or in four days after 
. 4; wn _ him, and defend- ' — thereof, having e a 
4 ant ball recover his cofts. | 15 5 rule to declare in the proper office, 
+» 2 1 1 2 
* ile action be by original, de- (it is a rule with the ſecondary 
_ Fendant m # non pros any Which expires in four days,) and 
im before gin day of third term hawing called on the plaintiff's at. 
 4quithout' a Fule to declare, having torney'or clerk in court, (if he can 
entered appearance of the term writ be found,) the defendant, anytime 
is returnable. Imp. K. B. 508. inthe vacation of Juth enſuing tern 
22er un ru for delaring init, 
F may ien his non pros for want f 
5 191 | 2 declaration and nat afterwards; 
V and the plaintiff ſhall not, with. 
TT ont leave of the court, have am 
POSE „ = Tonper time to declare in than as 
k 1 2 +  abowe ſaid, other than the time to 
RI be limited by the defendant's rule. 
Defendant, by the' above rule, 
uit fign judgment of non pros 
for not declaring in the vacation 
8 TEN after ſecond term; he cannot wait 
. 5 | till the third time. Towers v. 
Powell, 1 H. B. 8 / ũ. 
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The above ſtatute of 13 Car. 2, which enables the de- 
ſendant to ſign a mon pros, is not confined" to caſes of de- 
| fective writs, which are mentioned in the preamble of the 
| ſtatute, but extends to all caſes in general. O/dham and an- 
| een a m@m©_yD CH TT TIT 0s Te 
| Tf not figned, By the general rule of law, a plaintiff muſt declare within 
| declaration may twelve months after the return of the writ, or he will be 
| 


SS Sen woo =. 


mailt be deliver= cut of court. But by the rules.of the courts,” if he do not 

_ deliver his declaration within two terms, defendant may 
| | ſign judgment of non prot. If, however, no ſuch judgment Fo 
1 | be ſigned, plaintiff may ſtill deliver his declaration at any : 
time within the year. Worley v. Lee, 2 D. & E. 112. Penny v. + 
_ Harvey, 3 D. & E. 123. Sher/on v. Hughes, 5 D. & E. 36. | 
c The defendant having ſurrendered in diſcharge of his bail Fe. 
in K. B. removed himſelf by habeas corpus to the Fleet, and by. 
plaintiff declared againſt him there, after the end of the 


econd term after the writ was returnable, A judgment of 2 
5 _— * n afterwards was irregular. Sher/on v. Hughes, 5 
If treaty of But if there be a treaty between plaintiff and defendant, 28 


compromiſe, he is not obliged to declare within that time. Mailer v. the 


painifFneed Steward, 3 Will. 455+ 
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ceſs j*turhed ; yet. if ſlain does not declare within two et or wr 
terms, a non pros ma | 


ing any rule to declare; upon the ſame principle as w 


{ 


11. or NON: PROS, . 9 | 2 | | 


If a man ap rs at he day of. the return of che proceis, .1 if plaingid 
44 5 puts in wo hou gh he never was arreſted, nor the — How phil 


Fl 


ligned, Salk, 486. Re N 
In both courts, it ſcems neceſſary that common bail mould when 
be filed, or an appearance entered within the term in which bail. muſt de 
writ, is returnable, or defendant cannot ſign non. pros for bh tg = 
want of declaration. _ * 
1 1 above, and Holmes v. White, K. B. Eaſt. 11 G. 3. : 
Im os. | 

Ver this „ a kite, when ſuperſeded on fling. 
common bail, W n jug ment of non pros, as he is 
not eng to his /uper/e eas til PLE the ſecond term. 

But there yy to be a difference in the practice of the When rule to 
courts, with reſpect to givi 15 the plaintiff a rule to declare declare neceſ- 
before Gb. pros Ggned; in B, no ſuch rule 18 neceſſary, . Gong vn 
but | in i is. pe ee xo 

8o that in B. R. plaintiff las only to the end of te 
ſecond. term to declare in, whether called upon by rule or 
not; but in C. B. he has till the eſſoin-day of the third 
Rn if not called upon by rule. P. 1 121. Steward v. 

arting. _ | 

Ad ule to declare muſt be given at the end of ſecond And at what 
e or within four days after. Allen v. Mil ward, Hil, time to be 


Po Giving rules to declare, and callin bg for. decl:ration, are. as 
neceſſary in ſigni "g 2 non pros in C. B. as giving rules to 
plead, and calling for plea, are neceſſary, before ſigning judg- 
5 for want oß plea 1 in B. * | | TIL 
But where the plaintiff does not declare, after having, ob- Not neceſſary if 
tained, time for that purpoſe, the defendant, at the expiration lime to declart, 


of ſuch time, may ſign judgment of non pros, without giv- 
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time to plead has been given, no rule to plead is neceſ- 
ſary. Towers v. Powell, 1 H. Bl. 87. And. if the time to 
declare had been till the laſt day of Trinity Term, the de- 
fendant might i in the yacation ſign judgment of non pros of 
Trinity Term. Ib. 

If a rule to declare "= given, in C. B. it is ſufficient; there Demand of de- 
is no occaſion for a demand of declaration. A —— yon 
| The plaint in replevin being remqved into this court by — non 
re. fa. lo, and defendant having given a rule to declare, he Pros 
may ſign judgment of uon proc, for want of declaring withe 
9 demanding a declaration. James v. Aa 1 H. Bl. 
281. 

Though declaration be filed in office, yet if no notice Note of de. 
thereof be given OS tro terms, defendant may ſign non ceiling, * 
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ret, POET proc; r 1 ed he "has done 12 
ene , NE RTE ERS PT 13e 
Of non.pros for © * Plaintiff may alſo be nonſuited at any other Hage of the 
 potrephing ac. cauſe, - as for not replying, ſurrejoining, or entering the 
For not enter. ifſue, when ruled fo to dg, But if defendant fign judgment 


7 — 7 N on expiration of the rule ſo to do ; otherwiſe, if the roll be 
2 pros 6 . brought in afterwards, before nee actually figned, 


the judgment will be irregular.” Therefore the defendant is 


brought in the iſſue- roll, immediately before he ſigns judg. 

ment of non pror, even though he may have ſearched the 

dy before, upon the expiration of the rule to bring in the 

| * _ 1 D. & E. h ts 5 5 
But ſee the caſe of Thompſon v. Ryall,-4 D. & E. 19; 

| f Wu alſo ſee ante, Ch. 7. Sec. ' # 2 e 3 D. , ” ; 15 * 

Ofa non pros in In a joint action againſt two or more defendants, plain. 
— vera tiff cannot be non profſed, unleſs by all the defendants. Dou 

defendantss 169. Powell v. White and others. So though two writs 10 

ſerved, four defendants in one writ, and three in the other: 

nor can they ſign diſtin and ſeveral judgments of nan proc; 

| but if plaintiff does not proceed againſt them, one judgment 

+ ean only be ſigned againſt him. 4 Burr. 2418. Pryce v. 

| BT = . ĩ OLD 

Noe it they ap- And although they appear ſeverally by ſeparate attornies, 

pear ſeverally ; we there muſt be but one joint judgment of non pro. 

| Bb de „ 97 

br plead ſepa - Or if plaintiff declares againſt them 


5 * 
4 „ . 
1 


| 


jointly, and they 


nun Stor plaintiff is out of court as to all the defendants, 
wich is the material difference between a non pros and a nll 

Io, 7 — Powell v. White, Doug. 169ꝓ. 
Hor if plaintift But the above rule only holds where the action is a joint 
dectares ſeve= action againſt' them all, for wherever it can appear to be 

- rally againſt. His intention to proceed againſt the defendants ſeparately, 
__ judgment of non pror may be ſigned by all or any of the de- 
Fendines named in the writ, if not duly proceeded againſt, 


oe 


5 Butler v. Upton, 2 D. & E. 258. 


P bus if plaintiff declares againſt one of two defendants 
named in his writ, and does not proceed againſt the other, 


+ = the latter may fign non proc. 


© © - So if plaintiff ſerves notice of declaration, or takes out a rule 

for time to declare againſt one only, and does not proceed 

againſt the other. Noe v. Cock, 2 D. & E. 257. 

@f noo pres If defendant removes a cauſe by habeas corpus into B. R. 

| when cauſe re- he cannot have a non pros for want of a declaration, for 
1 ergo x plaintiff is not bound to follow him, but he muſt declare in 
1 two terms. Imp. K. B. 469. = 1 


) 


ing ine, and of nom procfor not entering iſſue, he muſt do it immediately 


bound to ſearch in the office, whether the plaintiff has 


rately,s ſever in their pleas, one cannot enter a on pros, for by a 


1 Eos gas Y om = 4 a=mm=mmMnan worGcaorſo_v 


wn E 
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Bee. II. OF JUDGM * 
Vo nom prar can be [ſigned pending an injunction, nor How pending 


b 


UDGMENT or Nox pROS. 


* 


; ” 
; 
* 
2 3 


aftor outlay. reverſed; but if the plaintiff does not declare union; 


s after outlawry reverſed, the defendant may or after out- 


ive u rule to this effect, viz. That unleſs the plaintiff de- hy. 


clare in the cauſe within four days after notice of the rule 


to him or his attorney given, he ſhall pay to the defendant or 
; his attorney, coſts to be taxed by the prothonotary. See the 


Rule Trin. 33 Car. 2. SIPs HL ene 
In B. R. the plaintiff's attorney was ſummoned before a 


ge to produce his client; and the judge made an order n? 


8 35 Ee 
THE” + 2 
If plaintiff s 

does not 
produce his cli. 


that unleſs he produced him within a month, the defendant ent, court wilt 
not produce him within a month, and the non pros wits * Pes 


figned ; and on affidavit made that no ſuch man as the plain- 
tif could be found, the court, on motion, made a rule upon 
the attorney to pay the coſts; and afterwards, upon an affidavit 
that they were demanded and unpaid; the court grauted an 


S<4 


attachment againſt him. Gyn v. Kirby, Stra. 402. 


When a judgment of 19: pres is ſigned, plaintiff becomes 
liable ta pay defendant the coſts he has been put to pro falſo 
clamore. An action of debt may be brought againſt him for 
ſuch coſts. ; , | | K 


Executors and adminiſtrators pay coſts - gon being non. As 
u a 


e for want of declaring in due time. 4 Burr. 1584. 


As toexecutors, 


Where a defengant removes proceedings by re. fa. lo, from When 


country court into one of the ſuperior courts, and ſigns 


removed by od 
"Rs | 


ment of non pros in default of plaintiff's appearing, he is 


entitled to coſts, e i” To 
Not indeed under ſtat. 13 Car. 2. ſt. 2. c. 2. becauſe that 


| aft is confined to actions commenced in the ſuperior courts ; 


but under 4 Jac. 1. c. 3. whereby in all caſes wherein a party 
is entitled to his judgment, he is entitled to his coſts. Davie 
SR LES NT VVV 
Whether plaintiff, after a non pror, may hold defendant to 
bail again for fame cauſe of action, ſee ante, Ch. 2. Sec. 1. (F) 
jade a non pros is ſigned irregularly, plaintiff may proceed to 
udgment. wy e Zig 5 
. Defendant pleaded. a tender, but brought no money into 
court; he gave a rule to reply, and for want of a replication 
figned judgment of non pros. PlaintifF looking on the plea as 
a nullity for want of the money in court, ſigned judgment 


Of explanation 
of 13 Car. 2. & 
4 Jac. 1. 


Ot holding de- 
fendant again to 
bail. after non 
pros. 
How if dw ga 

s ſigne : 
2 a 


after the non pros obtained, which the court held to be re- 


gular, and ſet aſide the non pros. Barn. 252. 5 


5 | "To 
The court refuſed to ſet aſide a non pros regularly obtained 


by defendant againſt plaintiff, who was only a common in- an 


ac. prot may be let ale for irregularity on affidavit of How to be fet 


aſide, £4 « 
Refuſed in aqui 
m action, — 


former, 


— — 5 — 1 ED i. INE eB IS AW FAA A GIOESIRS . re R SES 4 > SO ISO2- «re» — — — — by 
” * * 
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 charation was of 


former, though the plaintif red 26 pay the coſts. i Ui 


| (ve mt; wk the plaintiff been the party really . injured, it might have 


bone a different conſideration; but the court would not 
ee nereiſe their diſeretionary power, when the plaintiff was 
5 merely a common informer. Bennet v. Smith, Burr. 401. 


Set afide where Motion was made to ſet afide a non pros ſigned for wan 


demand of de- of a declaration, which had been demanded of plaintiff 
country attor- attorney in the country, and not of the agent in town. lt 
„ wos, upon ſhewing cauſes ſworn, that the plaintiff's attor- 


| * a „ ney * the country agreed it ſhould: be regular. Per cur. 


Il.“ the non pros be {et aſide. No agreement of country at- 


tdt,ornies can vary the practice of the court. All tranſaCtions | 


of this kind muſt be in town. Bar. 311. 
II an action be brought upon a judgment of nen pr 
which was irregular, there ſhould not be two rules, one = 
ſet aide the judgment, and another to ſet aſide wa 


4 3ngs. in the action; but the whole may be ſet 86 
7 Tale, N v. on uy D. ys * 65. 8 e ad. JE 

r p20 + 1 2 32 * 8 
Serien Iv. We 


50 1 : | 1 4 of * as in Caſe of's Nee. 
2 8 MW: (A) The Nature, Meaning, a and'Origin thereof, 
z) When to be moved a oy Is 
(C) How to be moved for. * 


_ tory Undertaking./. 
1 (E) In what Caſes ſuch Judgrintoe ed 


(F) Whether Defendant can have ſuch * 
1 and alſo have Coſts for e 's not e 


e cecding t 


(a). te (a) The Nature and Meaning of ſuch Judgment. | 


For the nature, meaning, and origin of the motion for 
Judgment as in caſe of a nonſuit, * ee ü. 9 . 


* the Ae by proviſo, „ | 
Ts (8) when to be moved 5 5 
3 In K. B. | C:B. 


ate v. pla is" not board to © The deftndant cannot hh „. 


t muſt 3 8838 8 trial till the term judgment, as in . f a 2 * 


e 


\ 


N 26s 0 What Excuſe ſufficient, and of the a 


| 
* -* : 
- FE 4 - F 
1 4 : *# 4 p F , ** . 
þ 4 * 
4 4 1 : 9 — 4 
f : F- * wt L 
0 1 „% : — 
* 4 . C 


ad er that in which iſſue is fuel © before he third term er that i in en, 
ve 1 v. Buchanan, 2 D. * E. 25 Me is N If Me dae 2 
ot joined in Trinity, be cannot” aps and C: A. s. 


2g . n ee Wo till Hilary term; nor avilt 

ty in a ſerm t + 9; 7 an application in Miebuelmas term 
plaintiff ro gi us notice of trial fur x" though after it it loo late 

" le after. that term, he is. plaintiff to give ndtice of PS. 

1 not obliged to do fo,) nor is 25 _ tbat term, Da Coſta v. Ledftone, 

t fendant entitled to judgment as in 2 H. Bl. 558. This ent ton- 


2 
n 1 r n e 0; e ets re 
ASA SEC Fee Crt, Eo Doren 0 BR 3 r En» 


2 2 


or- ca 0 a nonſuit, or not ced, i fo the "Re ter. in 4 ' BY 
ww, jar "unleſs n | —_ Baker — — - 1. | : 
*. fa given notice of trial. Hunt Bl. 123. and alſo 16 the cajt of + 
= . 3 4 = & . 1 v. Ages dog r . Bl, | 
WY * . ob * 
to — not ee » 4 22 15 en- 5 x JJ ; ** 1 3 $5"Þh i ces Sn ; bf 
& titled to judg ment. pI wi 5 9 2 7 1 1255 * Wr 0 
Go, if notice of trial is Hows; PLD TN e AER een 3 

5 2 Ader wards" cbumter mant. n Wa 4 
33 plaintiff bi bi to give Freſh notice YI We 3 a M K I 

10 proceed next term; or "the term e een ITY een: 1 8 * Y 
l af er judgment may be moved for. rt. 1 
0 4 an i//ue be Joined in Timity KO; W590 ee el I IS 
ti and delivered in a" coumry e RO es SY 

2 0 notice of trial for the TT 3 nt = 

«4 — NW,, 88 
. ae e try bis A the defend- E Vs | 8 
wy nt may” move for Judgment as in 4 

the wir of a nonſuit in Michaelmas 

u all borigh be compes the © IFN | 
vlan by rule to enter his i ſue in p SIT „ 
| that Jams Michaelmas term). OI» 2 

a iſſie be delivered ſ% late | | 
| ir @ country. cauſe that the plaintiff „ : 


could uon give notice of trial as of 
dh term, then the defendant = 
nt, Wl canner move för judgment as in the | Ve, 
"of caſe of a non/uit, until Eaſter term „ n 
„ing (bis de not 229 55 N ALE 
ing' wn 3 l 1.4% | 


Ä - WL L \ nA, With © 4 v 
* ES R hr 


00 How to move for 1 40 in Caſe of Cc) 
Nonſuit. : 


Fink, get. 1 for plaintiff to.enter his ie, if it be not 
ready done, for which ſee pff. Ch. 9. Sec. f.; if he does N 
not comply with rule, ſign judgment of non pres ; otherwiſe, 85 
when the iſſue is entered, proceed as follows: . 

Make affidavit" of the term when iſſue was joined, or whth £5. 


is, notice of trial given, or the like, and that plaintiff did not © 
fare proceed | in purſuance thereof; or as the Hat may be. eee NS 
| | 1 K. B, 
j 4 | 


. Ty the treaſury ; chief clerk's 


( 


In C. 1 I 
remptory un- 


dertaking is of 
: inſelf ſufficient 


. 2 % pay 18. 


Vice, . counſel 
| guinea. fo male 


> and remeber to bave your roll in 


W: 
8 


Gd. in 


2. — s pay 
Lorne, - make affidavit Th the for- 


Aullis will mark it * the treaſu by 


it abjolut e, v bich 
Zn him till the 
— after the day for ſhewing cauſe. 


| If the defendant makes the rule 


„ draw up fame at the 
chek of . the rules; pay $8. ; then 
ger a double 28. 6d. 
the. rule, beſpeal : 
Tees fo as the Maſter may mark 
the caſts; pay in term time 18. 6d. ; 
in vacation 58. 10d. more for the 


Fee 
fe this out e of motion 


OY Woh 


1 


8 ie to conn! 1 Ho 108, 6d, He 


ke wood to have roll i 


_ theſe 
time ſhewed him the: ſaid ori pinal. 
rule. Give da vit to. _ | 


amp put upon. 
wig Hr. 


aida 10 @ 3 
np paper, fewear it before a 
judge, and then ſpeak to Mr. Sher. 
in court, pay hin 
3%: 44:3 giv ive affidavit to 3 
Jeant with a. Fee of 108. 6d d., and 
he will move for judgment as in 


the caſe of a nonſuit; in the even. 


ing draw up rule at the ſeconda- 
* 29 $8." 6d. ; ferve copy 
on plaintiff's 2 or 


the = for ſhewing cauſe ; heavy the 


affraavit of ſer vice ready ; and add 


dd,, at ibe ſam 


Jeant with. a guinea to move tt 
make. the rule abjolute, which if u 
cauſe ſhewn is of courſe, then draw 
up rule at ſecondary's, pay bs. if 
of common. length; take ſame with 
@ double chalf crown flamp 2 

4. 


_ (make an incipitur of the de 


ation thereon ) to the prothonetary': 


_ clerk, and be avill ſign 5 
bia 28. 4d. ben tax the oat ; 


tale out execution. - - | 
T he affidavit as the grow j 


: fach as 71g ig For not proceeding t 


# due time, iſſue having 


& Abo, the la term ſhould flat, 


nd fue bad been joined earl 


|  _ enoug in the laſt erm for tbe plain 


tiff to lave tried bis cauſe in that 


term. n ale C. B. 
282. 


Bis in ile third: term a e 
effidavit avould. be ſufficient, flat- 
ing 33 Joined in the former 


Jn this court” notice of motion 


| ; 0 J requifte 5 


c wu Excuſe is cufficient, and * the bean 
155 Undertaking. 


1 


* 


8 C. B. in all G where an application is made for the 
firſt time for judgment as in the caſe of a nonſuit, it is 
ſufficient. i in 225 to ſuch application to undertake pe- 


remptorily 


BS. 8. 8 — —_— | SE | | — 
WS £885 V ²˙·•ꝛ1 — , Äͤ ll ww , a. 


* * 
4 — 
Rn I... 


n 


ef 


S8 8 


2 2 „s 


. 


0 r 


fore 2 the cauſe'; and whatever may have been the dne art — 2 
q practice, in future it is to be underſtood; that the eee 
firſt motion for ſuch” judgment is only a mode of obtaining | | 

2 peremptory undertaking. 2 C. B. 1 19. Mallet v. Hilton. ; 
80 indeed in K. B. it is almoſt a matter 0h courſe. for a and in \K'B 


mptory. undertaking to be accepted. Ame fuer 


But if plaintiff has any real excuſe for - not proceeding, it i canes... 


1 5 


will be admitted, and the rule for judgment as in caſe of 4 Mug 5900. 

nonſuit diſcharged, as where his witneſſes are abſent; or pre- proceeding-— 

prevented by illneſs. from attending the trial. Bar. 8 Abſence of © 

ror © a tang. anne of Nag Bar. * mae e 
v. e „„ ZE P 


: nonfuit, that; wenn ant ths — 9 rn ug 3 2 
bong ht; "for it woul be exttemely; harg if a party ſhould be 9 
obli 2 to proceed and put himſelf to expence, without a | 
bility of recovering either d 1 Boily v V; Wil. „ 
2 Doug. 671. e e ene eee. tie 
ge in a penal action 
1153 to give evidence leſt t be 


80 where the record was” 
becauſe N grinęi al witneſs re! 
ſhould Tubje& him elf to 
1 805 excuſe ; nor is nere any di B 1 penal XX 2.0 {val 
10 aCtions: Rays „ icer, „ 

aintiff corntermande: in due ti and 4 nter; 

5 that he co d, ,not got to trial, for 790 want of a 3 
tnels.: neverthele ele the next term, . defendant moved OM 
gment as in caſe of a we * ; but ou ſhewing caule,, 
3 above facts being diſcloſed, our r e | e tale 
with colts. A non... II. 37 G. 55 ES 
H the cauſe i is put. o 
phaintiff ſtill does not. proceed, * Kefendant. get office-copy, does not pro- 
habe, affidavit of the fact, that plaintiff did got ere — ne 

0 ju. me according to his peremptory under- dertaking- | 
g, and moße the coùrt for Judgment | thereon ; ; it is ab- bay 
flute? in fitlt inffance. . . 

Although plaintiff has undertaken peremptorily to proceed Freſh notice of 
to trial at next aſſizes, Jet defendant is not Hound 2 attend trial muſt after 
and _ prepared With Witneſſes without” having i fret nor — 
Re of trial. | 
will the coſts of ſuch attendance 4nd ref ,aration be 
d, ; Dough he obtain judgment as in a pr of à nonſuit, 


% account 0 n $ bor proceeding to trial. Held v. 


1 


Niels, 1 C. B. 222. 
Although notice has been given, of a, motion for judgrient so, freſh. notice 


25 in caſe of a a nanſuit, | for ah pfoceedi e 


: 4 


in C. B. of mo. 
to trial i in due time e 


after ment for not 


PSs: 4 & 


1 EN "92 
a ' $67 ; 
* 
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a alledging any reaſon for not i in all cafes upon 
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off on a Ae ptory undertaking, bd. fs ra | 
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= — plattalt emothſnes'k paretnjute 
| | © undertaking to try; yet notice muſt alſo be given of the Wh 

LET, motion for not proceeding to trial in 3 'of the yoo” | 
= taking. Gooeb'v. Pearſon, 1 C. B. 527 k | 
a ' 'Phere is no difference between the ewo motions, Statute 
| 2+ 1. { requires notice in both. Ib, Ae OT 


Mao om. 


' "When'fecond After peremptory undertakin 1 Lebond at may be' 
=o rote admit-"" ſewn — it 1 * the court's Giſcretion to admit it or bike 
, Milton v. Terrill, Bar. 315. K. IC: er 
een In both courts, the rule of requirhig a derne wins: when 
. proceedings have been had for a twelvemonth, does not. 
| extend to motions for judgment as in caſe of 'a nonſuit: 
| the reaſon given is, that it is a rule of 13 G. 2. previous to 
tte ſtatute 14 G. 2. Lr this kind of judgment. 
-: Row v. Dunning, Bar. "Manley v. e by ue. 

5 Nee, mum Moſes," 'q" 4 E. 9 255 e 


1 5 499 35 * * 
* R ken ich | #7 71 bg; . 
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This | * This ee 3s "Founded upon e flatute! x 1055 eo. a. 
— c. 17: e it is (et del, hat 20 here any Rn 

2 e «ſhall be REES in ANY. action or ſuit at law, 2 any of his 2 

. 46 Majeſty's Courts of 5 5 at Act, 1 burt of 26 

85 1 « Great Seſſion for the Principal og -ourt tin 

8 of, Sen Sellon for the County alatine of ener th F 

burt of A 'Pleas for the County Palatine of 100 _ 
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©of Durham ; 2480 th "plaintiff | or. pl; intiffs in any ſuch 

HEN 4 action or ſuit, hath or have negle d, or ſhall neglect 
ee FO POTS op 03 bring ſuch iſſue on to be tried, actording "22. the, 4 

ES bs * * and; eaftice 0 the” 72 Court re ſedtinely.. it I and may 

* be Jawſul. for 850 judge or, "ty es of the 'faid Courts 

„ reſpeclively, VV at any ti after fck ne gle, 12 motion: 

« made in open 1 (due notice h it "bee ates given there⸗ 

. give the like judgment for che Jehan or de- 

wache, ei ee, fendants, in gyery ach? action or ſuit, as in caſes of nanſuit; 

ng, = « unleſs. the ſaid judge or Judges {ball, upon juſt cauſe and 

„ & reafonable terms, allow any further time & times for the 

cc trial of ſuch iſſue; and if the plaintiff. or plaintiffs, ſhall 

« neglect to. try ſuch iſſue, within the time or times fo 

« allowed, then and in every ſuch caſe, the ſaid judge 

F «or judges ſhall . to give ſuch judgment as aloe 

6IDVZyIõ — 
bes 2c by fec. 2. % All judgments given by virtue of this 
23 ſhall be * che like „er and effect 3 
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(8619.7 JUDGMENT 4 IN CASE Or NO 


es nonſuit; and of no other force: and effect. ( Provided Coſts of ſuch 
te alſo that the defendant or defendants ſhall, upon ſuch judgments 
judgment, be awarded his, her, or their coſts) in any 
action or ſuit, where he, ſhe, or they would, upon non- 
« ſuit, be entitled to the fame, and in no other action or 
« ſuits whatſoever,” | 
» Firſt, this judgment is only whens loin hath-negleQed Explanation of 
to bring the iſſue on to be tried, according to the practice of above ſtatute. | 
the courts. - - N 
When a plaintiff, therefore, has carried a record down iſt, Itdawant | 
for trial once, the court will not give judgment, as in caſe no e 
of a nonſvit, for not carrying it down a ſecond time, even has been once 
though it were made à remanet the firſt time; for the terms carried down. | 
of the act are complied with by plaintiff's carrying record | 
to trial once; and after that by the practice of the court, 
the defendant. ſhould carry down the record. by ie. 
Newburn v. Langley, 3 D. & KI. | 
But this is upon the ſuppoſition, that either the tian i TEL | 
gh on to trial, or at leaſt every thing done to promote 1 
ſuch trial; for if the record, when carried down, be with- | 
drawn by plaintiff, without ſufficient reaſon, Judgment as 
in caſe of nonſuit may be had. + 5 
8o that where plaintiff obtained A. 8 and afterwards eee 
2 new trial was granted, defendant. cannot have judgment 3 Ren 
as in caſe of a nonſuit, if plaintiff does not proceed a ſecond 
time to trial. Porzelius v. Maddocks, C. B. 1. 
Or when plaintiff was nonſuited, and afterwards nonſuit 
was ſet aſide, and plaintiff neglected to go to trial A. | 
The King v. Pippett, 1 D. & E. 492. | - 
- Becauſe if plaintiff does not give freſh notice, and pro- 
cecd to trial at the next ſittings or aſſizes, defendant may 
awards carry record down by proviſo. | 
In all caſes, therefore, where. both parties are actors, and or where eithet 
an defendant, in the firſt inſtance, is entitled to try by Party may in 
proviſo, defendant- muſt fill reſort to trial by proviſo, 2 
and cannot have judgment as in caſe of a nonſuit; for ee 
plaintiff is no more obliged to carry down the record tan 
defendant, as in actions of replevin. Jones v. Concannon, 
3D. & E. 661. Shortridge v. Herne, 5 D. & E. 400. 
And this in both courts. | 
Secondly, by the words of the ſtatute, ſuch judgment i is 2d, Notto 
only to be, where defendant would, upon nonſuit, be en- 2 —_ 
titled to ſame. Whenever, therefore, plaintiff could not be 3 
nonſuited at trial judgment as in caſe of nonſuit cannot at the trial. 
_ becauſe the 2 of a nonſuit docs not at all exiſt. Wet. © 
ler v. Foyton, Burr. 359. 
Thus when there is Judgment by default againſt one 
defendant in a joint action, the other cannot nonſuit th 
Vor. II. B b hatt 
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plaintiff 'negle@ to proceed to trial, can he obtain judgment 

as in eaſe of a nonſait. Meller v. Gayton, Burr. 358. Ses 

| = Butterley, e are YO 3 D. & 
> 

' $0 after payment of money into court, it is ſaid his 


+ cannot have judgment as in cafe of a nonſuit? 
May be had on | { Judgment as in caſe of a nonſuit .may 3 on in a tra 
1 Mandamus.. verde of a return to a mandamus. Rex v. M. Dr, 
4 D. & E. 689. Though by 14 G. 2. c. 17. hs CARP 

to extend to actions and ſuits between parties. 
Or aul ban ac Ia B. R. a rule ni, in a qui tam action for like judgment 


*  thewn. 1 Wil. 325. 8 Jacen. 
| 5 A common informer be nonſuited, and 2 4 tam 
e action i is within the ſtatute. wy Tag 315. 
Not in writ of This ſtatute does not extend to à writ of right, 0 28 t6 


— | Newman v. Goodman, 2 Blac. Rep. 10993. 
How ſuch judg- 1 A joint action, all the defendants-muſt join in the ap- 
— 2 2 88 they all appear and plead, or do not all appear. * alſen v. 

> Jackſon, Say. 22. Eg v. v. Wilſon, Ib. 103. 
Q. How far MY the caſe of v. Pippett, 3 D. & E. Buller J. faid, 
plaintiff.on a The defendant's cant is not quite correct in ſaying, that 
3 out. in caſe of a nonſuit the plaintiff is out of court. I re- 
. member a caſe many years ago, where, on a motion for 
| judgment as in caſe of a nonfat, Lord Mansfield, ſaid it 
was very extraordinary to fuppoſe the plaintiff out of court 
when he is nonſuited'; for if be is nonſuited, by miſtake of 
| the judge, at the trial, he could not afterwards move to ſet 

| mt aſide, unleſs he were in court. 

Ho ii rule be oe. If a rule to ſhew cauſe why there ſhould Hott be judg- 
r t ment as in cafe of a nonſuit, be diſeharged on an affidavit 
Tat avi which contains an anſwer falfe in itſelf, the court will not 

afterwards open the matter-on an affidavit which: difproves 
the contents of the former one; but if they ſaw reaſon to 
doubt it at the time, they would fuſpend their judgment 
| 7 the matter was inquired into. Davis v. Cottle, 3D. 
40 

e e "The court have laid it down as a general rule, that though 
brought on ſuch a writ of error may be brought on a e ww of nonſuit; 
Judgment... © yet the court will not in any caſe ſtay proceedings, or ſet 
. ng . wu aſide an execution for the colts on * account. Bo v. 

N Bennett, 1 H. Bl. 432. 

80 alſo is the caſe of Rempland 1 v. Mucauley, 5 D. & E. 

436.3 for it is manifeſt it is Oy broh r Rs 


| JUDGMENT AS IN chan OF NONSUTT: —— 
plaintiff at the trial, on iſſue joined by bim); nor if the 


plaintiff cannot be nonſuited. But Q And whether he | 


tion. as in caſe of a nonſuit, was made abſolute, 805 cauſe being 


| right. give coſts to the tenant on 2 judgment as in caſe of a none. 


ment to be at plication for judgment as in eaſe of a nonſuit, whether 


There is no occafror for any confeſhon of that fact, for: 
there can be no error of which plaintiff can avail himſelf x 
for if the record were. manifeſtly erroneous, the plaintiff; 
who has made default by fuffering a nonſuit, can never have 


5 


a judgment afterwards in his fav. I. IRC 
But in B. R. afterwards; in Lewett v. Perry, g D. & E. 
669. it ſeems otherwiſe; there, proceedings on ſuch 2 
judgment were ſtayed; and though Box and Bennett, and 


| Kempland and Macauley, were cited, per Cur. The practice 


not to ſtay proceedings pending a writ of error, muſt be 

confined to thoſe caſes where the party himſelf, his attor- 

ney or bail, declare it is brought for delay. Co 
After rule nj for judgment as in caſe of a nonſuit G. Whether 

court will not grant rule for plaintiff to amend; his decla- fr Ie 

ration. Eagles v. Qfbaldeflone, Bar. 3+8. Nor to diſcontinue. plaintiff can 

Lowe v. Peacock, Ib. 316. FF n a 1 

Though, in another caſe when iſſue was joined, and en! 


diſcovered, plaintiff did not proceed, Defendant applied 
for e e as in caſe of a nonſuit. The court, on ſhew- 
ing cauſe, gave leave, as the iſſue- roll was not ſtuek into 
the bundle, and the amendment ſmall, to amend on paying 
of coſts, and for not proceeding to trial. Bar. 317. Beere 
v. Bowling, © | | ee 5 
Executors are not liable to coſts on a judgment as in caſe Ot cos on fu 
of à nonſuit, under ſtatute 14 G. 2. c. 17. ' Booth and judgment. 
others, executors, v. Holt, 2 C. B. 277. 33 


(F) How Defendant can have Judgment as in Cafe (F) 
ok Nonſuit, and Coſts for not proceeding to 


Formerly, if defendant applied for, and had coſts for 
Phintiff's not proceeding. to trial, and afterwards moved 
for judgment as in cafe of a nonſuit, the motion was de- 
ied it being held, that as he had made his election of 
one remedy, n could not have the other. Bar. 316. Ogle 
„ Mofit,” Newman v. Goodman, 2 Blac. 1110. | 

But it now ſeems ſettled in both courts, that a party hav- 
ing moved for judgment as in cafe of a nonſuit, has not. 
thereby waived the coſts of not proceeding to trial; and in 
the Common Pleas, it is not necefſary to apply for them by 1 
a ſeparate. motion z but they may be given on the motion OO 1 

r judgment as in caſe of a nonſuit; or the court may 
make the payment of ſuch coſts the terms of diſchargin 
the rule for judgment as in caſe of a nonſuit, here goi 

1» WS 2 reaſon 


| | reaſon/is ſhewn for not proceeding to trial. Yolliffe v. Mor. 
| f OE _ 1 Puller and Boſanquet, 38. Jordaine v. Sharpe, 2 H. 
| | | T 280. 722% N55 J The > 1 1 N * e 5 
= | But in K. B. coſts for not proceeding to trial, and judg. 
ment as in caſe of nonſuit, muſt be the ſubjects of diſſe. 


ent motions, 1 Puller and Boſanquet, 38. and Earl of Lei. 
* cefter v. Wooden, Mich: 21 G. 2. K. B. 4 1 e b | | 
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)))) ²˙n % * 
its meaning» It often happens that the defendant, conſcious of having t 
| no good ground of defence, confeſſes the action; which ( 
not only ſaves him the additional expence. of the further 
Proceedings by writ of inquiry, or the like, which would 
ultimately fall upon him; but is alſo frequently an induce- 
ment to plaintiff to indulge him with time for payment of 
the debt, until which time all proceedings are ſtayed; the c: 
_ defendant agreeing ts certain terms on his part, ſuch as not 
to bring a writ of error, or file a bill in equit x. th 
II) ͤbe form of ſuch confeſſion may be as follows: F 
"Phe form there - 7 confe/5-this action, and that the plaintiff hath ſuſtained damage: att 
of in caſo s the amount of Fol. beſides his cofts and charges to be taxed by the 33 
e mater (if in B. R., or by prot bonotary in C. B.] and no judgment ſpe 
hall be entered up, or execution' iſſued until the day of ent, 
| in default of payment of the ſum of 251. being the debt in this ain, PA 
. together with the ſaid cofts'; and that no aurit of error ſhall be brought, ak 
. nor any bill in equity filed ; and that in caſe the plaintiff ſpall enter uf ple 
bis judgment in default of payment, he ſhall be at liberty to levy the ſaid ver 
251. together with the cofts taxed, and alſo ſheriff *s poundage, and al u. 
other incidental charges. As witneſs,”* G. 2 
In debt. F it be an action of debt, then—** 1 confeſs the debt in this cauſt, 
= and that the plaintiff hath ſuſtained damages to the amount of ls. be. 
foaes his cofts and charges to be taxed, (as above, ) and the debt ts 
agreed to be paid as follows, (lating the days of payment,) and bes 
as bo 1 _ 1 3 # | 55 4 9 


* 


Where tobe This confeſſion may be written in the margin of the de- 
. written. claration, or on back of inquiry, or on plain paper. 

A cognovit | This confeffion may be before the plea pleaded ; it is then 

| aRtionemrelida merely a confeſſion of the action, or cognovit aZiomem, 35 i 

whk. is called; but if made after plea pleaded, it is then a con- 

feſſion of the action, with an agreement to withdraw the 

8 Plea, and is termed a cognovit actionem relictd verificatione ; it 

| Formthereof. then ſtates, 1 hereby conſent to withdraw the plea pleaded 8. 


a 


sev or JUDGMENT: BY -© SION.- 


this cauſe, and. confeſe the: aftiong and that the plaintiff bat 
| ſuſtained, Wc. as before). 
If after demurrer, thus rol hereby conſent 2 ach as 
 demurrer, and that the plaintiff take judgment for the debt 
declared on, beſides his damages and coſts, &c, + ? 
If judgment is to be entered up, ſign it on double half How to proceed 
crown ſtamp, as it is final, making incipitur on judgment- ona cognovit. 
aper; no. occaſion for new roll; file warrant attorneys 
if not before done; tax coſts, and ſue out execution, 

If confeſſion be after plea, a retraxit muſt be entered; How if retraxit 
which is done in C. B. by taking judgment- paper to pro- neceſſary, | |., 
thonotary, who will fign judgment, and mark retraxit there. 
on; but in K. B. defendant's attorney ſhould come in perſon 
before the . maſter, to withdraw plea, eng . 
Mm 465, Ld. Ray. 345. EY e ee ne 


OBSERVATIONS. I 


. a cognovit is given upon terms, piaintiff ſhould take Caution necef- | 
care that it is expreſſed as part of the terms, that defendant fry in taking 
ſhall bring no writ of error, or file any bill in equity; for Os 
this is not implied, but muſt be particularly mentioned, | 
Wade v. Rogers, Blac. 580. _ | 

If no terms be expreſſed, final judgment may be immedi- 
ately ligned, and execution ſued out. | 

A cognovit actionem, though after plea pleaded, is, ſtrictiy The extent and 
ſpeaking, only an acknowledgment of the count; but the eee woke 
party may confeſs more, if he pleaſes. _ HT” 

Thus in an action of debt againſt an executor, he pleaded 
plene adminiſtravit ; plaintiff replied aſſets; defendant, relifig ' 
verficatione cognouit actionem. Judgment was entered for 
plaintiff, de bonis teflatoris. It was gp in that confeſſion 

uld alſo contain he had goods ſufficient, and that it might 
be added to the entry; but court refuſed, ſaying, the con- 
feſſion naturally can extend no further than to the count, 
which is of the debt, not of the aſſets; yet if defendant 
will confeſs more, he may ; there are entries both ways, 

Bird v. Culmer, Hob. 178. 

8o it may be only for part of a caufe of Som : in How if only for 
777 caſe plaintiff 27 only ſign judgment for the ch con- Part 

ed, and muſt proceed as to reſidue. 


TY is clear, that where a Fin nes by Seat en 4. given In what caſes - 
upon terms, if plaintiff proceed contrary to the terms ex- er. inter · 
prefſed, the court will, on motion, inter poſe, becauſe ſuch men. 

judgment is, in effect, rendered only a conditional judg- 5 

nent; but * to be held, "hag it the cognovit were ge- 


*p B b * SS . © neral, 
Vis a. , | = 


0 and s ſubſequent and n agreement was 

entered into between the parties, reſtraining its operation; 

although plaintiff proeeeded contrary to luck agreement, the 

court would not interfere ypon motion; but put the de. 

1 to his action upon the u e pore ___ Sal. 400. 
id 


e of Hatton v. Young, in C. B. Blac. 943. 
the eourt did take notice of ſuch * agreement, and 
ſet aſide the judgment, as being contrary to good faith and 

milf the plaintifs expreſs undertaking.” 


1 PY 


A cognovit by the e without notice to the bail, | 
My not diſcharge the > bail. Hodg fon * v. Nugent, 5 D. & 
2 
| 1 4 cognovit be taken from a priſoner, it is proper for an 
attorney on the part of the defendant to be preſent; for 
though, in ſtrictneſs, it is not within the rule of 15 Car, 2. 
5 — 2 Section), which only relates to defendants in cuſ. 
of any ſheriff or his officer, yet the court will interfere 
agg te h caſe on behalf of a priſoner. Parkinſon v. Caine 
3 7D. & E. 616. © 
When judgment is Ggned on a cognovit, a bill ſhould firſt 
be regularly filed, provided none was filed before the cognouit 
given; but where judgment was figned, without firſt filing 
a bill, as it was done-at the defendant's requeſt to fave ex- 
| pence, court gave leave to file the bill nunc pro tunc. Wat 
ber v. Woolley HOY 3. Notes, 7 D. & E. 207, 
80 common bail ſhoulf firſt 'be filed according to the ſta 
| tute, if defendant has not appeared himſelf in court; but 
yet where it was not filed until after the judgment ſigned, and 
Tier the next term from the return of the writ, which way 
irre gular, defendant was held eſtopped from objecting to it 
che 2 cognovit ; it bein 55 in fact, filed before he made ty 
ne: Davis v. ughes, 7 D. & . 2060. 
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SreTion VI. 


of Judgment on M. arrant of ann. 5 f 


| Another common way of ſettling a debt is by giving! Ml er 
bond conditioned to pay the amount thereof at a given WM » 
time, together with a warrant of attorney, authorizing the W 4&5 
| perſon named therein to confeſs judgment for the defendant LY 
an failure of performance of ſuch condition. pro 
kus a ſecurity is given to the creditat, whilſt the debio 
 proids the expence of Mignon, ok is accommodated with 2 
foe for N of che debt. Th I 


ng 4 
ven 

the 
ant, 


btor 
with 


Th 


See. VI J WARRANT OF ATTORNEY, 


The bond and warrant may be given at any time, either. 
before or after action brought. As it is in conſtant practice 
to give theſe warrants, and to enter up judgments thereon, 
it will be proper to conſider, | . Regt OW 


| (A) The Validity of a Warrant of Attorney. 

(B) Its Operation and Effect. 

, The Time and Manner of entering up Judg- 
. ment thereon. Es 


| (A) The Validity of a Warrant of Attorney: 


The validity of a warrant of attorney depends upon the The validity of 
competehcy of the parties giving and receiving it, their ** Var" 
ſituation at the time, and the conſideration for which it is | 
given. „„ 52 ; ; % | 
The * be given by a perſon competent in law to do ſuch 
an act. N „ 5 : 15 
Thus a warrant of attorney given by an infant is abſo- How if given 
lutely void; though there may be circumſtances of fraud n in infant. 
— e part of the infant. Saunderſon v. Tharn, 1 H. 
r 5 ; | WE #2; keg 
Or by a feme covert, except ſhe lived and acted as a feme By a femme c 
ſole; in which caſe, court refuſed to ſet the warrant aſide W 
pon motion, and put her to her writ of error, Arm 
Salk. 400. RE | f 755 ; 4 * 
If an infant join with another in giving ſuch warrant, it If by an infant 
is void only as to the infant. Motteur v. Sir John St. Aubyn, aro api 
2 Blac. 1133. e 11 3 hy ö f 
So if a warrant of attorney be given to confeſs judgment or to a ſeme 
to a feme covert, and it be confeſſed accordingly, it is void, ẽ rt. 
Roberts v. Pierſon, 2 Wil. 3. Lo Re as 3535 
The ſituation of the wh giving it ſhould be confidered ; The ſituation of 
for if the party be in cuſtody at the time, the following = 5 8 
rules and caſes muſt be attended to | 55 
C Sad vcams 
Vo warrant of att. or con- - 40 or herr $ n cu 3 
Mig a eee Han by any preſume to exact or take from any 3 
perſon in Fr of any ſheriff or penſon, being in his cuflody, any . 
uber officer ſball be of any force, un- warrant to acknowledge a jung 
E fome attorney for and on behalf ment but in the preſence of at at- 
of ſuch per/on in eg, and er- torney for the defendant; which 
'preſely named by him, be preſent to attorney ſhall thin fub/eribe his 
inform him of the nature of ſuch name thereanto, which ſaid war- 
warrants which attorney ſhall ſub- rant ſhall bt produced whin the ſaid 


o 


ribs his name as 4 witneſs to the j Hall he acknowledged ; 
1 nenn, a 


du extention berg. R. Eaft. 
\ 15 Car. 2. „„ 


_ even held that if plaintiſf's at- 
torney wwas preſent it was ſufficient. 


242. | Og 
Whereupon the following rule 
SO A TR. 
{ That m warrant of attorney 
\ executed by any 7 in cuſtody 7 
any ſheriff or other officer, for the 


__ walid or of any force, unleſi there 
nh i 3. ., ner 20 Be- 
EL '' expriſily named by him, and at- 
5 tde.ending at his requeſt, 10 inform 
Vin of the nature and fed of ſuch 
 evarrant of attorney before the lame 
is executed, 1 $55 attorney ſhall 
. fubſeribe his name as a witneſs to 


4 Geo. 2. 


þ 


or JUDGMENT ON fen vm. (a) 


Tie court by degrees, relaxed in 
their nee 9 this rule, and 


Andrews v. Richards, 1 Barn. 


confeſſing of judgment, ſball be 


if of ſuch perſon in cuſtody, to be 


the due execution thereof, 2 R. B. 


— 


and 16 attorney hall c or as 


knowledge, or cauſe to be entered or 


acknowledged, any judgment by 


co/our of any warrant gotten from 
any defendant being under arreſt, 
o1herawiſe than as aforeſaid, R. 
Th Or TL 


. * Ewery warrant of attorney for 
config a judgment in this court 
hall be read over by the perſon who 


is to execute the ſame, or by ſome 
other perſon to him, before the exe. 
cution thereof; and if judgment 
ſhall be entered up upon any ſuch. 
warrant of attorney which ſhall 
tot beſo read over as aforeſaid, 
Such judgment, upon motion, may 


"be Jer ofide as irregular. R. 15 


Geo. 2. | 1 135 
VN. B. This laſt rule is now de- 


clared not to be in force, Bul- 


ler J aid it auas abſurd, nor did 
prothonotary know of its ever bau- 


ing been atted upon. Taylor v. 


Parkinſon, 2 H. Blac. 383. 


ation fg The above rules being intended for the protection of pri- 
; the above rules ſoners, and to prevent impoſitious upon them, have received 
cw a liberal conſtruction ; and the courts entertain the ſame 
| Juriſdiction of the matter before as after the judgment en- 
. tereU. upon any | warrant of attorney ſo obtained, and will 
order ſuch warrant of attorney, and all collateral ſecurities, 
to be delivered up and cancelled. Duncan v. Thomas, Doug. 
3 196. 8 Foo e 7 1 11 5 
Extend only e | Theſe rules only extend to perſons in cuſtody upon meſn: 
thoſe in cuſtody proceſs, and not to thoſe in cuſtody upon an execution. The 
2 pio: reaſon is, becauſe, in the former caſe, tlie debt is not liqui- 
mu dated, and therefore, under dureſs, he may be prevailed 
upon to confeſs more than is really due; but in the latter, 
it is liquidated. Fell v. Riley, Cow. 281. Watkins v. Han- 
bury, Str. 1245. Crompton v. Steward, 7 D. & E. 19. 
or to perſons in cuſtody under criminal proceſs. Charl- 
tort v. Fletcher, 4 D. & E. 433. . 
and to watrants Nor to warrants of attorney given to a third perſon, not 
09> am the party, at whoſe ſuit he is in cuſtody. Finn v. Hutchin- 
* ſon, Ld. Ray. 797. Gillman v. Hull, Cow. 142. Church 
v. Rofſe, 5 Mod. 144. 4 N 
Nor to warrants to confeſs judgment in any other action, 


2 


and civil pp. 
nn *, 


and in the ſame 


cauſe, except in the particular cauſe whereupon he is in cuſtody. 


Holcombe v. Wade, Burr. 1793. 


WV 


172 A o en ee 


* — e 


1 


232 


br. 


r 


7 & 


V. ard. 


% 4 VII WARR ANT OF ATTORNEY. „ 


But theſe rules are not without exception; for if it could Some excep- 


tions to the 
be ſhewn that a party, even in execution, had been prevailed ner ras 


upon to acknowledge a judgment for more 3 than was perſons in cuſ-- 


really due, the court would give relief, becauſe caſes of fraud tody in execu- 

and impoſition are exceptions to all rules whatever. Fell v. don. 5 

Riley, Cow. 281. . 1 + 
3 in general it is the ſafeſt way, and has the faireſt „ 

appearance, to have defendant's attorney preſent when a 

warrant of attorney is taken from a priſoner, though in exe». 


cution. Parkinſon v. Caines, 3 D. & E. 618. 


A defendant lodging within the rules of the Fleet, at the What is deemed 
houſe of the plaintiff, who was the officer that had arreſted bein in cuſtody 
him, and who afterwards became ſecurity to the warden, 
was deemed a priſoner within the meaning of the above rules 
of court, becauſe the plaintiff could at any time deliver him 
into cuſtody. * Warhaker v. Gaſcoigne, Blac. 1297. ' 

As to the attorney required by the rules, it muſt be a re- n > 
ler admitted attorneys! _ a clerk. Bar. 42. Barnes v. nn 


And he muſt attend as attorney for the defoiniant.” Ruſſe | 
v. Hitchcock, Blac. 1097. And this, at defendant's defire, | 


as being named by him for the purpoſe, agreeable to the 


above rule, 4 G. 2.; for the preſence of the plaintiff's at- 
torney is nor ſufficient, though the defendant conſent to his 
acting as his attorney; alſo Hurſon v. Hutfon, J D. & E. 7.3 
but this ſeems a little relaxed in what fell from the court in 
Crompton v. Stetuard, 7 D. & E. 20. nor need it be an attor- 
ney of the ſame court in which the judgment is to be entered 


up. Bland v. Packenham, Str. 5 30. Vilmot v. Barry, Bar. 44. 


But if defendant himſelf be an attorney, no other need at- 
tend. Walton v. Stanton, Bar. A. | 

The above rule of court muſt be adhered to, though the Rule extends ts 
warrant of attorney to confeſs judgment here be given in Warrants given. 
Ireland. Str. age Fitaberald v. Plunkett. - 8 is PP: 

But even as to this part of the rule there may be exceptions; Exceptions as to 
1 the courts will not ſuffer their rules to be made inſtru- this part of rule. 
ments of fraud. 

hs therefore, ſuch warrant by cs by nde ind cents 
attorney being preſent,) purpoſely with a view to cheat plain- 
tiff, court will not relieve. Gilman v. Hill, Cow: 141. 

The next thing to be conſidered i ns che nien of The conſidera- 
fuch warrant of attorney. 4 Pane of the was 

If given upon an uſurious e or confiderationy.. court . 
will, on motion, direct an iſſue to try the uſury, and enlarge deration bad. : 
the rule to ſet afide the judgment in the mean time; and if 


the fact be ſo found, warrant of attorney will be vacated. - 
dv v. * Cow. Mm Machin v. Delaval, Bar. 5 2. 


byiraud. it in either court, Taylor v. Parkinſon, 2 H. Bl. 383. But 
jf ſuch warrant be obtained by fraud, court will order it to 
be delivered up, even before judgment entered thereon. 


t | | 1 V. Thomas, Doug. 196, IM 5 
Fo foch fact: If the validity of the warrant of attorney be conteſted on 
Gall be wied. the ground of forgery or the like, court will order an iſſue to 
try whether it were duly executed or not. Bar. 239. Gil. 
fon v. Biſhop-of Bath and Wells, | NN 


4 * 


i | { 
* : f &\ 


15 


Attorney, and of the Revocation and Countermand 


Judgment muſt ., A judgment entered under a power of attorney, muſt be 
ayreeable to warranted by that power, and conſequently a general power 
the power. only warrants a general judgment and execution, not a ſpecial 
one. Buxton v. Barden, 1 D. & E. 00. 
Cafe of debtor Thus, where a defendant gave a warrant of attorney, and 
deing diſcharged before judgment entered thereon, was diſcharged under the 
under inſolvent jqfglyent act, whereby his perſon cannot be taken in execu- 
an tion, but the execution is ſpecial againſt certain goods only, 
- plaintiff cannot afterwards enter up judgment and ſue out 
ſuch ſpecial execution, Ib 11 e 
His only way ſeems to be, to move the court to plead the 
act for the defendant, and thus the ſpecial exemption is put 
upon the record, and the ſpecial execution may follow, Ib. 
Cafe of bank. A bond and warrant of attorney to confeſs judgment given 
ruptcy.'— by a bankrupt after his bankruptcy, (who was in execution 


for a debt due before, ) is not barred by his certificate. Birch 


1 v. Sharland, 1 D. & E, 71. r 
If warrant ſpe. If the warrant be to confeſs judgment of a certain term, 
cifies particular judgment can be entered only of that term. 1 Mod. 1. But 


term to oY le general, it may be entered within the time mentioned, 


If an executor If an executor confeſſes judgment, or ſuffers judgment by 
Hyves a warrant, default, he admits aſſets, and is eſtopped to ſay. the contrary 
in an action on ſuch judgment, ſuggeſting a deva/tavit, 

Skelton v. Hawling, 1 Wil. 258. n Ly 

A warrant of one executor is not ſufficient to enter up 
judgment againſt the other, becauſe it would be eſtopping 

the other from ſaying he is not executor; and being without 

his knowledge, it might ſubject him to a deva/iawit for the 

ing of other debts. Str. 20. 5 i eden 
its bond and warrant of attorney be given, and condition 
bond is not to pay the money till a certain day, it ſhall 


Pa 
Such ſecurity is © 
a ceſſet executio of 


3 


— 
* 


- ' © 'OF/ JUDGMENT" ON (on. VIL (ay 
| Oritobtained The warrant need not be read over to the party executing 


operate 


C 


. 


Foz 8 


to plaintiff to enter the judgment. Ld. Ray. 80. 5 
But the death of the defendant who gave the warrant is of By death of 


(8) ee. VI.) WARRANT OF ATTORNEY, 


operate as u ceſet executio until that time; and if judgment 
be entered up, and execution ifſue before, court will ſet 


execution aſide, but ſuffer the judgment to ſtand. Anon. 


| Caf, temp. Hard. 270, 


* 
F 
© 
YL 


30, though a general warrant be given, if afterwards, on How court will 
a diſtinct paper not under ſeal, plaintiff engages not to enter — 1 not 


up judgment, or take out execution till a certain day, if he 


breaks his agreement, court will interfere on motion. Harton 
V. Young, Blac, 943» | | 


' A man, after he has given a warrant to enter a judgment, Oftherevoca- 


endeavour to reyoke it, yet the court of K. B. will give leave 


itſelf a countermand, 1 Vent. 310. although this is under 


certain reſtrictions; for if he dies before a year and a day 
has elapſed from the time of ſigning the warrant, the judg- 
ment may ſtill be entered either of the term in which he 


died, or of the preceding term if he died in vacation. 


Chaney v. Needham, Str. 1081. Savill v. Willſbine, Bar. 270 


Oades v. Woodevard, Salk. 8 5 | 8 
And though he be dead ſince, yet if court have granted 
leaye to enter up judgment, they will not afterwards. recall 


it. Ib. F 


So, the death of the plaintiff, for whoſe benefit and at 
- whole ſuit the fo. pom: to be confeſſed, puts an end to 
| judgment cannot afterwards be entered, un- 


the power, an ed, v 
leſs the warrant mentions to enter judgment at the ſuit. of 


him, his heirs, executors, or adminiſtrators, in which caſe _ 


executors, by leave of court, may enter judgment. Wild v. 
Sands, Str. 718. Coles v. Haden, Bar. 44. | 


So, if a warrant of attorney be given by a feme ſole, and ny 
udgment entered, it is a coun» the 
termand, and judgment ſhall not be entered againſt the 8 
| huſband and wife, for that would charge the huſband, Anon. 
Salk, 11. 3, though it ſeems as reaſonable that he ſhould be 
charged in this caſe as for a bond or other debt, which he is 


he afterwards marry before 


liable for during the coverture, though not after. Ib. 


And in Show. 89. it is ſaid, that a bill may be filed and 
Judgment entered againſt hoth. | ; 


perſon give 


marriage of 
* 
the power. 


| cannot reyoke it by the courſe of the court; and though he tion of the wars, 


But if the warrant be given to a feme ſole, marriage is no Ot the perſon 5 
countermand, becauſe it is for the huſband's advantage, © whom it is 


Falk. 117.; and judgment may be entered up in the name 


of the huſband and wife, 7 Mod, 53. Marder v. Lee, Burr. 


1469. ; in which latter caſe judgment was held irregular for what applica- 


pant of an application to the court for leave to enter it up, 
(C) Of 


unded upon a proper affidavit of the marriage, 


tion to the court 
fary, 


. > F 7 
* , : | 2 
, Ee hey 
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(Cc) (C) Of entering up the Judgment on Warrant of 


e ag ee eee 


r 


2 
* LS 3: * 


he warrant operates according as it is ſpecial or general, 
© © as obſerved ante(B ), but if it be in the uſual form to enter u 

„ Jud; ient of ſuch a term, or any ſubſequent term, it then 
| Falls within the rules hereafter 1 V 

Wuen judgment Judgment on ſuch warrant of attorney muſt be entered 
may be entered within the year and day, after which it cannot be done with. 
without leave, { gut the leave of the court, 6 Mod. 212. Laſbington v. Waller, 


' _ whenwithleave| 77 at fr" outer I by | 
"IT anne \ 1 H. Blac. 94.; for the plaintiff cannot of his own accor 


i? ps 
ö 
L7S lacs 


enter it as of a term when the party was alive. 
Of moving the ., Nor will the court grant ſuch leave without an affidavit 


court andof the that the debt is unpaid, and the defendant is living; but if 
W woe it ſtates that he was alive within the term in which the appli- 
uUuing. «he made, it is ſuthcient, but not at a more diſtant 
Where the plaintiff was a lunatic, court held affidavit 
good as to debt being unpaid, ſworn by the perſon who for 
the laſt three years had received the intereſt on the bond, 
JJC ENNIO EY 
The reaſon ſeems to be this; death, generally ſpeaking, 
is a revocation of the power; judgment ought therefore to be 
\entgred up during the life of the defendant. © 
Why fuch ap- This judgment may be entered up without leave any time 
| Plication tu the within the year; if, therefore, the party dies, within the 
court neceffary. year, judgment will appear to be entered in his lifetime; 
for if he dies in term, it will relate to the firſt day of term, 
5 and if in vacation, it may be entered as of the preceding 
2 term; but after the expiration of the year, judgment muſt 
Of the relation be entered as of that term in which he has leave: it is ne- 
W — ceſſary, therefore, that it ſhould appear to the court grant- 
ol the term. 


Purchaſers net Nor can any detriment accrue to purchaſers from this 
hurt thereby practice, ſince by the ſtatute of frauds judgments with re- 
fince the ftatute fpect to them refer not to the firſt day of the term, but to 
of frauds. ' ; BR . * 4 7 mug . . 8 o 58 YL 2 ö . 
5 the time of the actual ſigning, which is marked on the roll. 
Sach v. Woodward, 7 Mod. 997. 5 


„„ 
ETC 2s of ſu 

„ DO 4 7 ; 
8 4 8 *% x 


5 * 
3 
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is ſo material, that if 


Se vlg WARRANT" or ATTORNEY. 


it, until it be revived againſt his repreſentatives by n Haan, 
6 D. & E. 368. Heapy v. Parris,” | 


And the relation of the judgment to the firſt day of dem $ the beuge 
on that day the party who entered up 2 to the 


judgment appears not to have had authority ſo to do, though: * 
in fact at the time he ſigned and entered up judgment he had- 


| 2 it will be bad. "Gaintereughy: ande, v. Tal. 


gard, Str. 1128. 
It frequently happens that bonds and warrants of: attornies, 
given in vacation, become. payable, and are entered up be- 


fore the following term; in which caſes, as the judgment: 


will have relation back to a day anterior to the date of the 
bond whereon the plaintiff muſt declare in his entry, if he 


ſtate it to have been made upon the day it bears date, the 


judgment will be erroneous; in ſuch caſe, therefore, the 
entry ought to ſtate the bond to have been made ſome day 
precedent to the firſt day of the term whereof the judgment 
is entered. 7 Mod. 38. Notes to Rules and Orders, 102. 


Where teſtator died on ſame day judgment was — How if teftatog 


but before it was ſigned, held good, on authority of Shelly's 
caſe and Woodward®s caſe, 7 Mod. 203. Fuller v. Fohnſon, f 
Caf. tem. Hard. 158. 


Py 


firſt day of 


term. 


33s | 


died _ day 


judgm 
2 


When judgment has not been entered within a year and a Of warrant on 
day, on a warrant of attorney given with a Pe obit bond, Poſt obit bondy 
and the obligee does not apply for leave to enter it, till after 


the death of the perſon on whoſe death it is payable, court 


will not grant leave without a rule to ſhew cauſe. Lallinaus | 


v. Waller, 1 H. Blac. 94. 
On a warrant of attorney to confeſs. judgment to two, it 


Futcher v. Smith. Todd v. Dodd, 1 Wil. 3 12. e. v. Still, 
Bar. 40. cont. Laycocł v. Garforth, Bar. 45. 


The courts are very cautious in granting leave to enter 5 1250 3 


Fame nunc pro tunc, and refuſed it where the warrant 
was above 20 years old, upon the ground of preſumption 
that the debt was Latished. Flower v. os Ke Str. 
6 


1 * 51. Sy 
How to enter up NY pee, 


b Jodgment on a warrant of attorney is final. Tt is * 


eee on a double half- crown Ramp, Common bail 


muſt be firſt filed, and a memorandum of warrant to enter 


oy n, as directed by ſtat. 25 Geo. 3. c. 80. . 9 
whic 


8 


may be entered on motion for the ſurvivor. 2 Blac, 1301, given to two, 


and judgment 


by ſurvivor. 


his 


32. 

The defendant's s name in a dene on a warrant of at R on 
torney not amendable, though both the warrant of attorney em wie 
and the bill upon the file were eee, Rake v. en an 
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which ad at the ſtationers; the warrants of attor- 

ney, and memorandum of the term jadgment is bgned, 
e ws muſt be entered on roll in the uſual way. 

But ĩt is firſt neceſſary to prepare an en by ue plete 

5 tiff and the ſubſcribing witneſs to the warrant of attorney, 
; that it was given for a juſt debt, that the debt is ſtill unpaid, 
and that ſubſcribing witneſs faw defendant ww ſign and 

execute the warrant. 

Nor will the affidavit of the fobſcribing witeeks be dif. | 
 (penſed with by the court, unleſs under very oc circum. 
ſtances indeed. 
=_ = ere be entered up in term, it is a motion of 

"x figned by counſet; if in vacation, Judge, on affidavit 
being brought to him, will-make an or | 
This is upon the ſuppoſition that the judgment be entered 
within a year and a day; if not, leave of the court muſt 
be firſt obtaineduas be fore- mentioned, and if the judgment 

de 3 ſtanding, it is only a rule to ſhew 


. Of Trial by Record. 


| "Maids peculiar mode of proceeding; of 9 we were 

0 treat in this Chapter, i is where ſome matter of record, as 

1 fine, judgment, act of a ben ger . or the like, is pleaded 

by the 5 "iy the exiſtence of which is denied by the 

| Shay! iſſue is then joined upon the plea or replication, as it 

may happen, of nal tie _— which is tried not by any 
| ., wikneſſes or jury, but merely by the record itſelf. 

e CTR Various are the matters of record that are pleadable and t6 

of record plead- de thus tried by the record; as titles of nobility, whether 

able, 5 F una 2 — 


| Re T. 
ES 55 not, hall u be wied _ the N 'of 1 
the king's Exchequer. Thus alſo upon the plea of a former 
judgment recovered by the plaintiff againſt the defendant for 

the ſame cauſe of action, or of another action pending 
for the ſame eauſe, or of outlawry, or of confperuit ad 
diem to a ba- bond, or of any act of parliament, or, in mort; 
of any other matter of record, the general replication: is mu 
Een upon which ms od iſſue, and the trutk 
5 or 


r e 


— 
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4 
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 Hould be given to bring in the record. if "yh 2 day * be gem | 
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8. VII OP TRIAL BY RECORD: | 1 


ox-falfchoadiof ſuch ue is determined by the party pro- e 

ducing or e eee . e 
him for that 

Ik a private ad of ent be miſeocited,; the adverſe! To a miſreckat 


party cannot dn b ut muſt en e reroru. 3 Salty of an of an a, nulticl 0 


e proper: 


* record — n be enn g 


1 or of a different court to that in which the trial is to 2 date 


court. 


If it be of the; /ame-court, the ne e . 
ſhould conchude with giving a day for defendant to bring it cation in both. 
in, becauſe the iſſus is always in ſuch caſe complete without cas. 

a tejoinder; but if it be of anatſir court, the replication may 
either conelude in the ſame way, and nee the fue. 
a e or with an averment, and prayer of debt or da- 
ich will compel the defendant to rejoin, that 


there is dach a record, for where the record is of another 


court, the replication. is good either way. Sandford v. Auen 
2 Wil. 13. Newberry v. Strudwick, Bar. 335. 


If the proceedings be by: original, a general return day w 


certain. 
The plea Abbie need not be figned. Hertert v. A Flee need arty 
Weymouth, Blac.\816, — | figned.. 


Where the proceeding: i is by original, and a general return How defendant 


day is given to; bring in the Hers. the defendant oaght to <aed:to- pro» | 


be called to bring in he record at the:rifing of the court that — 
day, and if he fail, the rule for judgment ſhould be « unleſs — 2p ; 


cauſe: on the 2ppearance: day of thar general return,” and therein. 
the racord may: be brought in on that or any intervening” 

day; but where the proceeding is by hill, and the day given 

to bring in the record is a day certain, the record cannot be 
broughe in after: chat day; but on that day, at the riſing of 

the court, defendant ought to be called to bring in the re- 

cord ʒ and if he fail, the court will appoint the day to be 
inſerted in the rule for judgment n/ cauſa. Hiphins Ws 
Knapp, Bar, 264. Calverac v: Pinbero; Bar. 84. 343. 


the rule, on failure of producing. the record, ſhould be for ment be final ar. 
judgment, wnle/* cauſe: within four days, that defendant may nn 
have. the uſual time to move in -arreft of judgment; but 

where the judgment is interlocutory, it may be a ſhorter 


time, becauſe the reaſon fails, as defendant may move in 


arreſt of judgment after execution of inquiry, the rule for- 


— in ſuch caſe, not being given e - pee 


FFF 8 L451 6 


0 og, x 


"But 


* 


If the judgment upon the iſſue of nu tiel record be final; DET if judg- 


__ TRIAL BY RECORD. 


3 At is ese the judgment or record pleaded be of the 
| 8 fame court, there is a much more ſummary. way of 
| N ing z for upon demand made, the party ſo pleading the 
ſame, muſt give the attorney for the adverſe party a note in 
writing of the term and number-roll- whereon ſuch 3 
ment or matter of record is entered and filed; and i in de- 
Look ina - Jault thereof, ſuch plea is not ene. ns . B. 
e 7 4 $46 Darth 8.  Tadd: K. B. s .. 
And this whether the plea be in 8 or bai Ib. 
Jodgiment when If the matter of record pleaded be only pleaded in abate. 
S er ment, the judgment, on failure of producing the record, is 
not peremptory, but reſpondeas offer. Ld. Ray. 5 50. 
. When final or But if it be pleaded in bar, it is then judgment abſolutely, 
. "Cres Car. 566.3: and it is either final or eee e 


coming to the nature of the action. 


Nut tiel record \, Where a record itſelf is ſhewn to the court in winds | 


dad, If profert the defendant cannot ſay nul tiel record: for by the profert 


made thereof 


in pleading. in curid, it appears to the court that there i is been a record, | 


Co. Lit. 260. Hard. 158. 
80 if matter of If che matter of record 15 Wired with matter of fac, 
. and the matter of fact is put in iſſue as well as the matter 
_ act. of record, the iſſue ſhould conclude to the country, and the. 
FCC by a jury; if only the matter of record be in iſſue, 
' © ++ the concluſion ſhould be to the record. hen. aro *. Sala, 
2 e Say: 208. Whitmore v. Rooke, Ib. 299. 
17 record pro- If upon an iſſue of nul tiel record of alan; the, Tea 
jad 3 * cord is produced, the party, and all that claim under him, 
Suppe. are eſtopped to wc there is no ſuch judgment; for it is en- 
cdttered upon the rell, quod habetur tale recordum.; and. the party 
0 cannot ſay that this was not the judgment againſt him, but 
that it was another ny. wor Ray. ange T revida 
| v. Lawrence 
m 8 de When the record pleaded is a a:vecord: of ethic wary 
of another the only way of producing it is by ſuing out a certiorari from 
3 the court of chancery, for ſuch court where the record is, 
Rs 08 certify the record; ed upon the return of certiorari, but 
mittimus. not till then, the record will be ſent nne, to the court 
: - where it is to be produced. 

Thus, if in the Common Pleas, A eaters ok the King's 
Bench be pleaded, although, in general, it is ſaid the re- 
cords of the King's Bench ſhall not be moved into any other 

_ court, by this means they may be remored. Grp. Car. 297 
Lutirell.v. Lea, 2 Saund. 344. 


It may be ſuppoſed, that n this Soni way of 


| proceeding might be neceſſary, where an inferior court re- 


2 a record to be e e duperior courts _ 


— 2: & = i 7 


U * | 


0 


| 


> 


hat a 


more ſummary way 


required from the latter. 
But where an attempt 
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might be adopted by a ſuperior 


” 
” 
8 * 
** 4 
— 
2 : 


court, who has juriſdiQtion over an inferior, to get a record 
of that kind was made by motion Court of K. B. 


in the-King's Bench, for an order upon the officer of will not inter- 
the court of Common Pleas to attend there with the record fete . 

B. of that court, that it might be inſpected, upon the ground 7 

. of faving time and expence, and of the general juriſdiction. 

Cc of the King's Bench over inferior courts ; Lord Mansfield 

dts. and the other judges refuſed ; ſaying it would be wrong to 

- 5 o out of the eſtabliſhed rules and methods of proceeding, 

a % V. Brown, Bur. 1034. | | 

ely, If the record be in a county palatine, there ſhall be a writ $0 if record b 

Ace to the chamberlain to certify. Clift. 148. If in an inferior of co. pal.; 

j court, to the proper officer; and if he refuſes, there ſhall or ofinferior 
ing, be a rule to 2 it e and then if he does not cer- e ie 
fert tify, an attachment ſhall go. Palm. 3562. 3 officers refuſe to 
— | fn theſe caſes, if the lender court certify the tenor of certify. = 

Ide record, it is ſufficient.' 3 Salk. 2906. To certify tenor 
itter How to proceed when the other ſide is to produce 
Tue, | When the KB. kg 4 1 C; _ a: 

bY When the parties join in iſſue In this court the iſſue t 1 
_ 2 nul tiel record, the paper- record, as all others, is made up 
0 having been made up 5 clerk by the attorney himſelf. 

1 of fapers and returned by the other Enter the xobols iſſue on the roll, 
my fide, get the maſter to mark on paper- and file warrants of ate 7 take 
en- book, 4 rule to produce the re- roll to protbonotary end Reba tes 
arty cord; it is a four-day rule, and leave it with clerk of dockets, who 

but "ll # #0 be entered with clerk of rules; will carry it to Weſtminſter on the 
ban ue copy onthe attorney of the other day mentioned in plea for record 
g fide; get a roll; enter all the pro- to be produced; party will be 
urt, cedings regularly thereon; docket called by him to produce ſame; if 
rom , and carry it to Treaſury Cham. he fails, draw up at night rule 5 
di, ber to be filed; attend at Nit. with ſecretary. „ 

b 4 minſter on the day given by the Wo the judgment be final, ſuch 
Pons for recori to be produced; be. rule is a four-day rule, at the er- 
ourt Bl beak the roll at the Vregſury to be piration of which ſecondary certifies 

i brought into vaurt ue paper- on the rule that no cauſe has been 
ing's t 7 one of the criers, who ſhewn ; which certificate muſt be 
re- ui call defendant to produce the produced to the protbonotary when. 
ther red, or be quill be condemned. judgment is figned, which is to be 
29). If be does not produce it, ſecondary on a double half-crown ; tax coſts 

will mark on roll that he hath not and ſue out execution ; but if the 

of cee the record; this is figning judgment be interlocutory, enter 
& the N e th incipitur of declaration, &c. on 
Ln. if the judgment be interlocutory, treble penny; carry it to prathono- 

Jet eve notice of inguiry, and proceed tary, who will fign interlocutory 
that Wo execution,  '. © judgment; = proceed to execute 

5 . 


Yor, I. 5 xr 


inquiry, 


- 6yTRAL br EEGORD. den vm 


8 VVT n rr THIS, 5 1 
I final, a four-day. rule for. inquiry; provided notice hat bem 
Judę 2 2. = Tho ton alin given ; if not, ive notice, 
Judgment on @ double half-crown though notice of inquiry may b 
amp paper; get coſts taxed;' and” given on delivery of iſſue, thus ; 
©» proceed to execution.” ' © ** in caſe judgment be given for 
EE es V4 (13 os fe bo plaintiff, a writ of inquiry wil 


1 ; DE de executed on ſuch a day.” 
Luo v. Lingwood, P. R. 443. 

FBVVVVN wand eee. the iſſue you nq 

| | k a | g i 5 give the day yourſelf for producing 

SP e Ne NW the record in the replication, jr. 


% K 
1 157 wry of Me. 

On on F the action be by original, i 
en bDwDhanld be on a general return; i 
+ by bill, on à day certain. Ii. 

BE ON RR : | 235 0 \ Gs 3. 344. A ES 

How when the Record is to be produced by yourſelf, 
If, having declared upon a judgment, you intend to pry 
duce it on the iſſue of nul tiel record, get the roll of ſuch 
judgment ready filed in the treaſury; and having entered il 
proceedings, and docketed your roll as above, get one df 
the criers to bring the record of ſuch judgment into court; 
which being read and compared with the iſſue by ſecondar, 
you may, in the evening, get a four-day rule for judgmen, 
and proceed as above; ſo if it be a record produced by de 
, * fendant, judgment will be entered that he has per fected tie - 


x 


record. 
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ot 155 / Proceedings from be to Trial 


e L of the. ſue. and. \Paper-Book,, 4 of 
eat entering the Iſue. 
Sre. n. & Notice 15 Trial and Gate 
ſame, an 77 * * not Nee 
„%% 1 ol T000h. 
7 Th III. by carrying * Sd 5 Proe. 45 
Stec. IV. Of putting off the Tri. 


55 "of Remanents. _ 
K. vi. 'of Special Furies. 
Sxc. VII. Of granting a View. 


3 L 21 * 
75 cg SIS g . 5 tories. 
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SucrIon 1700 


07 the 4 and. ak.” 
Ge of the Time, Manner, and Form of making 
+0 up oc and Paper-Books. 7 
) of ſtriking out the Pleadings, and demurring 
8 or pleading general Iſſu eG. 


rae ) of livpring and en Iſſue and Paper- 
TOES 


WE: amending the fame. _ 

, (E) of Continuances on the igve-Roll. 

Th (F) of entering the ue. 

02 o 


xc. V. "Of mating up the Record, ſuing out Fury | 
3 Proceſs, entering og * 7 rial, and : 


7 {Sx o. VI II. OV examining Wi tneſſes on nente | 
15 S0. IX. , the. Proceſs. to. 3 Wi meſſes to 


; : 09 Of Variance 1 better the Ice and rab | 
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(4) (A) Of the Time, Manner, and Form of making 
1 MO up Iſſue and Paper-Books. 


FX HENEVER the pleadings are come to that point, 
that neither fide can allege any new matter, there 
being a direct affirmation of any fact or facts by the one 
party, and a denial thereof by the other, they are then aid 
do be at iſſue; and the next ſtep to be taken is to make up 
the iſſue, or, as it is ſometimes called, the paper-book, 
(which is nothing more than a copy of all the pleadings that 
5 had bevore, aſſed 'between the parties,) to enter it and 'pro- 
*oced to trial. b 
1.14 Bit this cannot be done until the pleadings are at the ſtag 
above - mentioned; but the defendant muſt be called u 
by rules of court to rejoin, or the like, until the parties ate 
211 at iſſue. ET | . 8 . | 5 „„ ILED 
But where the plaintiff's replication concludes to the 
country, "and it is manifeſt that defendant can only join 
iſſue, plaintiff need not deliver it for that purpoſe, but may 
himſelf add the fmiliter, as it is called, No ke up the 


iſſue, without any rule to rejoin, Boone v. Eyre, 1 H. Bl. 


. | 2594. 3 TIE 8 
- Difference be- In the Common Pleas, it is always called the ue, ang is 
tween iſſue and made up by plaititiff's attorney. 80 it is in the King 
paper-book. Bench, when the proceedings are by original, or if by bil, 
hen there are no ſpecial pleadings; but when the proceed - 
ings are by bill in che King's Bench, and there are ſpecial 


pleadings, they are then engroſſed and eee the clerk ol 


£4 the papers, and it is thence called the paper- a 
Wen iſſues caſes in which'the-/attornies themſelves make up the 
— iſſue in the court of King's Bench, if the proceedings are 
dy bill, are, whenever the general iſſue is pleaded to the 
declaration, or ſome plea tantamount thereto, as not guilty 
to a new affignment of treſpaſs—/berum tenementum n- 
peruit ad diem nul fiel record=and in covenant, whenever 
defendant pleads -to the country. In every ſpecial non 9 
Factum, every de injurid fud -proprid to fons afſault demeſn, 
and when there is a general demurrer to a declaration. Alſo 
im all repleaders, and in all iſſues and demurrers upon writs 
of error, ſcire faciat, and audita querela. The above plead 

. ings not being deemed ſpecial, X | 

Book fide of the Theſe pleas were ey entered in a do, kept for that 
office, whyſo purpoſe at the King's Bench office ; and therefore it is ſaid, 
ue that in B. R. the attornies themſelves may always make up 
_ © the iſſues, where the iflue is to be given on the bl fide of 
the office. But now they are to be delivered to the oppoſie 
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2 attorpej, 


attorneys, vo ſuch book wan Pa but onl noral 
iſſue book, which is merely confin NL Rngtly 
In all other caſes in K. B. clerk of papers makes up the 
iſſue, then called, as above-mentioned, the Fn hed EE 
The form of the iſſue in B. R. and C. B. rer 
varies, which is owing to the nature of the original juriſ- B. R. and C. B. 
dition of theſe two courts. The latter was eſtahliſned. | 
and from its foundation intended as the court in which civil 

ſuits were to be proſecuted ; but the original juriſdiction of | 
the former was merely for criminal offences ; and although why different 
by degrees it got cognizance of civil actions, yet they were a8 to the me- 
deemed merely the bye-buſineſs of the court. They were en. 
entered, e Ea with a memorandum; and it is lor 3 
reaſon that memorandums are now uſed in the making vn off 

the iſſues in B. R. but are never, except in particular caſes, 

uſed in C. B. I ſay, except in particular caſes, becauſe, in 

all matters which are deemed the bye-buſineſs of that court, 
memorandums are, upon the ſame principle, made uſe of; 

ſuch as proceedings by bill againſt hex own officers, attor- 

nies, and che like. * 

In a word, in both courts, whenever the proceedings are 

by il, memorandums are inſerted, when by ee they _ 
are omitted. „ <8 . 

Without making any diſtinction, therefore, between the The chief di- 

two courts, we need only ſhew in what manner to make up RG ie, 
the iſſue, When the proceedings are by bill, and when by in 111 


wow. 3 „ n by ori- 
When the proceedings are by bill 1 
Intitle the iſſue of the term in which iſſue is joined, How to make 
let the declaration and plea be of what term they may; as, ! 
Michaelmas term in the 34th year of King George the Third by bill. 
(ſuppoſing the parties came to ifſue that term). \ 


Then make a memorandum of the term in which plaintiff In what cafes | 
firſt declared, which memorandum, as iſſue is often joined the memorans. 
long after the declaration, varies in four caſes ; OT Oey 
iſt, When the iflue is joined in the ſame term with the 
na 1 5 a 8 
zd, When the cauſe of action ariſes within the term 
in which plaintiff declares; and then the declaration muſt 
5 a particular day in that term, and the memorandum 


3d, When the declaration is of a precedent term to the 
ue, being joined, but not above four terms. „ 
4th, When the declaration is above four terms before the 
ſue is made up. 1 / 
e 64 When 


* 
* 


885 
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ft "How when | When iſſue is joined of the tame term i in vieh de ara 
ifſue joined at tion Was, it is made up as follows ole 


78 wade tine Gare the hg Nah 

- aelmas term in ear of King George the Third. (bein 

the term iſſue was joined). Mans eld ind Way * 1 

Memorandum. Middltfex, 16 wvit; Be it remem ered, that on i Slides next after 

+ the marrow of All ouls (the firſt particular return of the term,) i 

this ſamt term, before our lord the king at Weſtminſter comes 

A. B. by Thomas Smith his attorney, and brings into the court of 

65 our rt lord the king, before the king bimſelf now here, his bill 

| againſt C. D., being in the cuſtody of the marſhal of the marſhalſea 

of our ſaid lord the king, before the king himſelf, 25 a plea of 

pet lb Br tref 5 on, the caſe (or whatever the action is) ; and there arg 

3 Fe es for the proſecution. thereof, ta wits, Tobn Doe nd Richard Ru; 
Deckientlon. | vubich ſaid bill follows in theſe words, 4e wit; Midalgſex, „ to 

A. B. complains againft C. P. being, & 3 the e . 

. Tlaration, omitting the pledges Fat the end thereof; and then in: 

ver line begin the plea, it being of the ome” term with the te 

3 3 

Plea. And the ſaid C.D. by E. K. his attorney, "comer. and = kb 

and injuty auben, Cc. (reciting verbatim the whole plead- 


— IE >. 


Award of ve- ing s till iſſue joined, and chen award the wenzre thus): 7. berefire 


nire. (lit there be more than one iffue on defendant's plea; fay, there. 
* as well to try this iſſue as the ſaid other 751 * iſſues ho 
joined, let) let a jury come before our lord the king Weſtminſter, u 
2 next after fifteen days 'of Saint Martin; (th al day of we 
if the wed: is tried the ſittings after ; if in term, the firſt" 
term; if in the country, the laſt day of the term ;) 4 2 
neitber, &c. to recognixe, Sc. becauſe as on a 50 uh fame wa i 
| given to the ſaid parties there 9 lt if 


Theſe c. 'r are contractions of he writ af venire, the 
form of which, vide poſt under the title « Of making up the 
. Record for Trial.“ 

ad, How ive If the cauſe of a&tjon ariſes within 1 term in which 

made . plaintiff declares, and iſſue is joined i in the ſame term, tbe 

cauſe action * 

. _ aroſe within tbe memorandum muſt. be of a particular day in term, ſo mul 
term in which the declaration alſo be no and then the os. is maſt 


, ON”. 


On Friday afier the mprecw's £8. . in ps 8 Year, Ge. 
AERIE Ws Eſex, lo dl; Be it remembered, that on Saturday next after th 
Es _ morrow of St. Martin (ſome day certain in term after the con. 
mence ment of the action) 7 in the x a term, beforg our lord the bi 
4 Weſtminſter, comes, Sc. (exact tly. as before). g 


FY 8 


3d, How, if de- If the declaration i is of a precedent term to the fue join 


 Claration be of then it is made up thus: 
pPrecedent term 


to that in which Hilary term (the term iNſue.is Joined) i in ; the 50 your 70 
' Ive is Joined. | reign of King George the Third. 


in B. R. being the chef cles nay 3 but if in C. B. p, put th pro hos 
| tary's name, Sul 


to qpit; 


Sur, to auit; Be it remembered, that in Micl 25 term laſt paſt, Memorandum. 
(the term declaration is of,) Shore our lord the king at Weſtminſter 

came A. B. by Thomas Smith his attorney, and brought into the court of 
cur ſaid Tord the king, before the king hiniſelf then there, his bill again ft 
C. D., 6c, (as before). 5 „ V4 4 Ji. 125 | L ot. 1 


$2 att at if - 1 
of "op , * PM... 1 4 


And after the declaration, begin a new line with the imm 
parlance, e ty and | 


And now, at this day, to avit, on Monday next after tis actaue & Imparlance. 
Saint Hilary (the firſt day of the term iſſue is joined, make. the | 
imparlance to the term in which iſſue was joined, let it be when it 

may, provided it be a different one from that wherein plaintiff de- 

dared, 'otherwiſe there is no need of any imparlance) in ibis ſame 

term; to which day the ſaid C. had leave to imparie to the” Jaid bill, 

and then to anſwer. the: ſame before our lord the” king at Weſtminſter, 

comes as wwell the ſaid A. by his attorney 'aforejaid, at the faid G. by 

Thomas Smith his attorney; and the faid C. defends the aurong and 
injury,” when, ce, (inſerting all the - pleadings, and | awarding - -- 


be % 


Ge 
$i... N 0 


WA before), N Ag A pedal Le Wt bo | Bebe bv 1} bo 33 955 
8 . : , 
ore the 4th, How iſſue 

made up if de- 
* claration be 


— 


And if the declaration is of above four terms. before 
iſſue is joined, then the iſſue is made up thus: 


' / London, to wwit ; Be it remembered, that heretofore; "that is to'Jay, dee fourterms 


in Trinity. term in the 34th yeas of © the reign of our ſovereign lord the 3 
now king, before the king himſelf at Weſtminſter came A. B., Ce, Memorandum. 
(as above, making the imparlance to the term the iſſue is joined), 


I 


The above is the. mode of making up the iſſue in both How to make 5 
courts. when the proceedings are by 5:/}, but when the pro- up iſſue when 
ceedings are by original, which they are in all common caſes erat, N 
in C. B., and are often by ſpecial original in B. R., the iſſue or C. B. 
is made up exactly in the ſame form in both courts, without 
any memorandum, in the following manner 


Mansfie'd & Way (the chief clerk's name, if in B. R.; if in 
C. B., the prothonotary). £4 e 

Hilary term (the term in which the iſſue is joined, though the 
plea be delivered many terms back, make up iſſue of the ſame 
term in which it is joined) in :he 3th year of the reign of King © 


* * 
W 


George the Jhirld. OLE ©: 2 | 

Middleſex, J C. D. late of Weſtminſter in the county of Middleſex, 
{ gentleman, (according as he is namedy) was attached 

(or ſummoned, as the caſe is; and ſo on with the declaration to the a 


end thereof). | dg ea” . 
And then begin a new line, and enter the pleadings (if 
there are ſpecial pleadings they ſhould be entered in order, 
28 named in the margin of the iſſue, pleaz replication, re- 
joinder, &c.) and the award of the venire, (which is always 
the general return-day before the; trial, if for the ſittings 


f 


or Tin iE Aub FAPER-BOOE. (6.17. (4 


nk! ir in tenth, then the firſt general retutn of the 
| ſervivg 8 the ently, if the iſſue is to be tried in the 
I palatine; or in caſe of a Welſh iſſue, to be tried f in 
the adjacent Engliſh county. 
= are the forms of the iſſue in ry caſes, whether 
the proceedings be by bill or original, from whence it a 
pears, that all which is neceſſary to be ſtated is, iſt, Th 
title of the term when iſſue was joined. ad, A memoran. 


Num (if by bill, but if by . gina, it is omitted) of the term 


declaration was of. J 5 he declaration itſelf. 4th, An 
ee provi ided the plea was not of the ſame term with 
the declaration, in order to avoid a diſcontinuance of pro. 


|; geedinge, which imparlance is to be until the term iflue i; | 


How to make 
up iſſue in par- 
ticular l 


| $th, The plea and replication 58 the iſue, And 
6th, the award of the venire. | 
But in particular caſes the ide muſt be WF up zecordin 

to the fact; as when there are two or more iſſues, or 
where one defendant lets judgment go by default, and the 
other, ſents... or where the iſſue is into a county palatine, or 
it is a Welſh iſſue, or where the ſheriff are intereſted, aud 


the venire is awarded to coroners and the like; in all Which 
caſes: there are ſpecial ſuggeſtions on the iſſue, and particular 


awards of the venire, as an 8 from 8 the following 
—_— he 7 OY 


Form of the awarding of the Penire. 


Where there are two or more iſſues joined, then tier the 
words, © and the faid plaintiff doth the like,” add theſe: 
« Therefore as well to try this iſſue as the ſaid other iſſue 


46 above joined, the ſheriff is commanded that he cauſe to 


it come ere, in fifteen days of Saint Martin, twelve, Ke. 


Tf en 


Ii one lets jndg- 


ment go by de- 
dau 228 


« by whom, &c. and who neither, Ke. to e &c. 
5 becauſe as well,” S. 


| How to ae up an Iſſue where the Defendants plead 
ſeparately. * F 


2 this caſe, you add to each copy of the iſſue the two 
pleas, and join the fimiliter to each, and then ſay: © There. 
« fore as well to try the iſſue above j oined againſt the ſaid 

c John Doe, as the ſaid other iſſue above joined againſt the 
« ſaid Richard Roe, the ſheriff is commanded that he cauſe 
1c to come here, in,” &c. (as above). 

Go to the end of the plea pleaded by the defendant, and 
add the fimiliter thereto; then ſay, “And the ſaid Richard, 
in his own perſon,” comes and defends the wrong 
* and nur, when, &c. and 2 nothing in bar or pte- 


3 6 clufion 


\ 


wing 


 #-lufion of the faid aclion of the ſaid John, by which the 


« faid John remains therein undefended againſt the ſaid 
Richard; for which the ſaid John _— to recover againſt 
« the ſaid Richard his damages by reaſon of the premiſes; 
te hut becauſe it is unknown to the court here what damages 
« the ſaid John hath ſuſtained by the means aforeſaid ; and 


« becauſe it is alſo at preſent unknown to the court here, 


« whether the ſaid Richard will be convicted of the premiſes 
upon which the above iſſue is joined between the faid 
John and the ſaid Richard or not; and becauſe it is ne- 
« ceſſary and convenient, that there be but one taxation of 
« dam 
« in this behalf be ſtayed until the ſaid iſſue between the 
« ſaid John and Richard be determined; and as well to 

« the iſſue above joined between the ſaid John and Richard, 
« as to inquire againſt the ſaid Richard what damages the 


Unica taxatioz 


s in this ſuit, therefore let the giving of judgment 


« ſaid John hath ſuſtained in this behalf, the ſheriffs are 


« commanded that they cauſe to come here, in eight days of 
« the Purification; twelve, &c. by whom, &c. and who 
« neither, &c. becauſe as well,” &c. SAI | 


When the iſſue is in a county palatine, where the king's Bow ir * in | 
a jury of the palati- ounty palatinez 


writs do not run, and muſt be tried by 
nate, the record is ſent down by mittimus to the judges to be 


tried; and the award of the venire and mittimus are in the ofthemittimus, 


following form, with a ſuggeſtion at the beginning: 
« fore let a jury b 
« aforeſaid, between the parties above joined, ought to be 
« tried by men of the county palatine of Lancaſter ; that is to 
« ſay, of the body of the ſaid county where the writ of our 
« ſaid lord the king doth not run, and not elſewhere; there- 
« fore to try the iſſue aforeſaid, between the parties above 


his majeſty's juſtices of the ſaid county palatine of Lan- 


6 2 let the record of the plaint aforeſaid be ſent to 


be made thereof; and becauſe the iſſue 


« caſter; ſo that the ſame juſtices, by his ſaid majeſty's ' 


« writ of that county, to be duly made out, and to the 
« ſheriff of the ſame county directed, do command the ſaid 
« ſheriff that he cauſe twelve good and lawful men of the 
body of the ſaid county of Lancaſter to come before the 
« juſtices at their next general ſeſſions of aſſize to be holden 
for the ſaid county, after the ſaid record ſhall be delivered 


« neither, &c. to recognize, &. becauſe as well, &c. 


4 And when the verification and iſſue aforeſaid ſhall be there 


made and tried, that then the'ſaid juſtices ſhall ſend the 
record of the plaint aforeſaid, together with w_ thin 
in : 


« that ſhall be done thereupon before them, in his ſai 


e majeſty's court, there to our faid lord the king at + : 


« i er, 


FT 
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4 min/ler, at a certain day which the ſaid juſtices ſhall | 
4 appoint; the ſaid parties to be j in the nne court, d 


« > = 0 Tins 1 Ae 20) N 1 


„ — becauſe ths” iſſue aforeſaid, ee e Gn 
« above joined, ought to be tried by men of the next En. 
« ſiſn county to the ſaid county of by _ not-elſe. 


e here; and becauſe the county "IV TY is the next 


40 Engliſh county to the ſaid e of: ©) ; therefore 
4 let a jury of the/ ſaid countf of a thereupon be. 
ec fore Our lord the king at oft ninſles, on (ſome 
ec return- day be fore the trial), and who either ble. to re. 
et cognize, &c. becauſe as well, dee. The ſame __ is mY | 


A 


. the ſaid parties there,” 13 
In the record on a Welch in WI jure wick ven, 
| 5 &c. are made up of the next 
ie 


nglith county into 
h the venire is awarded, as if the venire were l in 


that S pe 6 tf eee ee e e 


A Suggeſtion EG one 100 . Sheri is —.— Gr: 
the Eaſt- Indlin wh "1029? tbe” by 


W Ar hereupon the ſaid United Company fly, that W. 8. 
« and R. W. Efqrs. are ſheriſfs of London ; and that the ſaid 
* W. S. one of the ſaid ſheriffs, in his own right, is pro- 

© prictor, and hath intereſt in and to a ſhare BN, proportion 


4 of the 75 ſtock of the ſaid United Com any, to the 


" i yalue of £ and is a member of the ſaid United Com- 

any, and this the ſaid United Company are ready to verify; 
85 and for this cauſe the ſaid United Company pray a writ 
©« to be directed to the faid R. W. Efq, the other ſheriff of 


% London, to cauſe to come twelve, Kc. to try the ſeveral 
4 jfſues between the ſaid parties! and becauſe the ſaid 


« Francis doth not deny the aforeſaid allegation of the ſaid 
© United Company, but acknowledgeth the ſame, it 15 
« « granted to them, Ke.” Therefore 220 a a jury,” & c. 


Suggeſtion that the Sheriff i is of Kin ro the Defendant. | 


“ And hereupon the ſaid A. B. ſays, that I. W. Eſq. l 
e ſheriff of the ſaid county of E., and that the ſaid C. D 


et of kin to the ſaid I. W. in this; that one I. D.; junior, * 


« of. the ſaid C. D., married and took to wife one I. W. 
« who is yet alive, the daughter of the ſaid I. W. ſheriff of 
ee the county aforeſaid; and for this cauſe he prays a writ 
« of o our * * * of venire flu o. be directed to the 


5 coroner 


* 


c. by 
W. 8. 
e ſaid 
pro- 


ortion 


to the 
Com- 
erify; 
a writ 
riff of 
everal 
e ſaid 
e ſaid 

it 13 


4 f ; 


« iſſue afore veen, fore! | 
ee aforeſaid joined: and becauſe the ſaid Thomas Laurence 


en, next after 
« who neither, &c. to recognize, &c. becauſe as well, &c. 


„% in the 


\ 


(4) see. 19 OF THE ISSUE AND PAPER-BOOR.” 


«/ coroner of the ſaid county of Bs, and becauſe the” ſaid 
« C. D. doth not deny the aforeſaid” allega 


* 
* * 
k 
* 
* 2 


tion of the ſaid 


« A. B. it is granted to him, & e. Therefore it is commanded 


« to the coroner of the laid county of E. that he cauſe tb 


Suggeſtion that the Sheriff and Coroner are Parties, and 


„ Vienire to Eliſors, | COIN 

e And hereupon the ſaid Anthony ſays, that A. B. and 
« C. D., now ſheriffs of the city of Coventry and county of 
« the ſame city, are bailiffs of the city of Coventry aforeſaid, 


Suggeſtlon th 
r and 2 
roner areparties. 
Venire to eli- 


and therefore parties to the matter aforeſaid above, be- ors. 


«tween. him the ſaid Anthony and the ſaid Thomas, put 
it in iſſue, and that Simon Burton, now coroner of the ſaid 


« city of Coventry aforeſaid, and therefore likewiſe a party 


« to the ſaid matter above, between the ſaid Anthony and 
the ſaid Thomas as aforeſaid, put in iſſue; and the ſame 
« Anthony prays a writ of the lord the king to be directed 
« to two diſcreet and indifferent. perſons within the ſaid 
« county of the city of Coventry aforeſaid refiding, by. the 


«court here to be elected, to cauſe to come twelve free 
« and lawful men of the neighbourhood of Wichen in the 
« ſaid et of the city of Coventry aforeſaid, to try the 


aid, between the parties aforeſaid above as 


« doth not deny the allegation aforeſaid, therefore E. H. 


© cauſe to come before the lord the king at Weftminfer on 
twelve, &c. by whom, &c. and 


„ and A. L. (with the agent of the parties aforeſaid by the 
% court here elected and named) are commanded that they 


The ſame day is given to the parties.aforcſaid there, &c. 


wWjbere Party died after one Venire. 


e Therefore the ſheriff is commanded that he cauſe to 
« come before the lord the king, from the day of St. Mi- 
.* chael, in three weeks whereſoever, &c. twelve, &c. by 


ee whom, &c. and who neither, &c. to recognize, &c. becauſe 


as well, &c. The ſame day is given to the parties afore- 
4 ſaid, &c. Before which day, to wit, on the 
year of the reign of the ſaid lord the 


' Suggeſtion of 
death of party, © 
after awarding 
one venire and 
ps award- 


day of 


« now king, the ſaid Theodore died, and the ſaid James 


« ſurvived him; and now at this ay, before the ſaid lord 
« the king at We/tminſter, comes the ſaid James and Walter 


by their attornies aforeſaid, and the ſheriff aforeſaid hath 
not returned the ſaid writ thereof, nor done any thing 
41 4 5 : px 66 ; 1 1 


1 It 


— 
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« therein: therefore, 2s before, the ſherif of the couny 
« aforeſaid, is commanded. that he cauſe to come before 
« the ſaid lord the king in the octave of St, Hilary, where. 


+ 15 given to the parties aforeſaid,” & e. 


Verdict ſet aſide, and Venire S'\ no uo 3 


Lede . And hereupon the record and verdict aforeſaid being 
andvenirede 4 read and heard, it ſeems to the juſtices here, that . 

4 jurors aſoreſaid have miſbehaved themſelves in giving the 
e verdict aforeſaid, fo that that verdict is idle and void in 


| © be held as idle and void, and had for nothing; and the 


| and that panel being entirely withdrawn, the ſheriff is com- 

FR e manded that he. cauſe to come anew here, in the octave of 

| 4 the Purification of the Bleſſed Virgin Mary, twelve, &c, 

ce by whom, &c. and who neither, ms; 0 ene &e, 
cc * becauſe as well,” &c. 575 


_— in- treble id, 1 * ; on thereon the charges which are in 


charged fore | C.8 
: 4d. pr lu, — awords,) "IF Ad. ter folio, — evords,) 4 
As fg a n plea, 1s. duty entering plea, if the genera 
| Me, 28. 5 if Hecial, 8d. ber 


g 1 
25 . e If appearance entered accordin 
15 855 =. 0 * charge it on back, which 
. e, 
| | Tn both courts, if Sedo he delivered and not yet paid for, oY 
for ſame and for warrant, thus : | 
F. or declaration unpaid, ſo "a" 


Upon the back of the iſſue you may kiss notice of trial, 


delivered, ment might be figned if be did not pay fer ſame within taventy four Hours 
$94 588 Stow oy rule of court Hil. 35 G. 3. no judgment can be fagned on ibis 
d, but the iſſue money remains to be taxed as part. of the oof 1 

rhe cauſe, 6 D. & E. 218. 


ot me paper . If there are ſpecial ac the clock of the papers mul 
book, bow make out the iſſue (then called the poper-book). Let plains 
Mumbai” s attorney then deliver a copy of the declaration on un- 

LOR ſtampt paper to the clerk of the papers (as he has only the 
* in his office from the declaration): he will- then 
make out the paper-book, which is nothing more than the 


5 5 at * tranſeribed upon a treble 1 d. ſtampt 
5 | | ares 


cc ſoever, &c. twelve, &c. by whom, &c. The fame Ai 7 


law: therefore it is conſidered that the verdict aforeſaid 
& proceſs againſt. the jurors firſt. impanelled being omitted, 


How ifue to be | Where the the i is mad: up as above hack, 5 it muſt be gr a 


How iffue to be This Mee is to be delivered to defendant's atlorney. Formerly judb i 


a — — 1 1 "= 


oy = mn, 


ounty il the different pleadings, Sc.; but, inſtead of being 'a cloſe 
fore WY copy thereof, as the flue is, there are only 72 wards in 2 


here. ſheet. In the margin of the paper-book is a rule for de- delivered 


day n fendznt to receive and return it on a certain day therein 
en mentioned, Which is 3 four days, excluſive of the day 
it is delivered (charge 8 d. per folio for the whole, and by | | 


x 297 f 


. 


for the pleadings from the indorſed declaration, as alſo the indorſed 3 


being ſtamps); deliver paper-book to defendant's attorney, 'with _ 

it the notice of trial indorſed, . copy thereof. If returned ac- returned; 
ig the cording to rule, (for it need not now be paid for,) proceed 

jd in to trial; but if not returned, fign judgment as for want of 

reſaid Wl a plea, and 3 to execute inquiry (if neceſſary); the 

d the notice of trial will ſerve for the notice of inquiry, only give 

uitted, notice of the time and place of executing it. 


F r 


com- Defendant pleaded and delivered plea to 


„ &. t's attorney, who paid for it; but finding afterwards it * of clerk of 


e, Kc. I could have been made up with the clerk af the papers, (it papers. 
| being in B. R. and the pleadings ſpecial,) went and paid 


im his fees, then made up the record and went to trial, 
Man and the court refuſed to ſet it aſide, the defendant being in 
0 the firſt fault in not leaving the plea at the office. Tbomſon 


pleading general Iſſue, 


fendant would delay the plaintiff and prevent the expence of fimiliter 
charge Wi atrial, when iſſue and the paper-baok is delivered to him, mo 
*L he may fcratch out the ſimiliter joined, and leave a demurrer 
to the plaintiff's replication in the office, - and -when the 


rial. time is out, return the book, with notice thereof, in this 
. manner 8 * f , 5 ; - w i 

ly juag . 

r hours} Mr. J. M. 


{ on thi Wl 7 have ftrack out the rejoinder, and left a demurrer to the plainti * 

01 ne he ofce, 888 fr n * 

Or in C. B. he may ſtrike out fomnliter, and return iſſue, 
wich notice indorſed that he will file a demurrer in the 
n 
aly the 8 . e N R ; 
11.then t, to prevent this trick, the plaintiff, if he is apprehen- How this 


ave of ney, who made up the ifſue and delivered it to the defend- ap by atorney 


ine 


(B) Of Kriking out Pleadings, and demurting or (3) 


| Where there are ſpecial pleadings in a cauſe, and the de. 2 
a 


delay 


ri the five that the defendant's plea is dilatory or frivolous, ſhould be preucuted. 


move the court that the | defendant abide by his- plea, or 
Read another infanter, or by a certain given hour the next 


r 5 
Rule as toſame, , Upon delivery of an 200k 
noe of Joined, and notice of trial given on the back of the book, 
ſerving for the 
general iſſue ; 

tall ſerve for notice of the general. iſſue. N. on R. Hi, 
er for inquity, So if fimiliter ſtruck out and demurrer given, and Judg. 
on demurrer. ment given for plaintiff on the demurrer, the ſame notice 
wͤhich was given on the paper-book for the trial of the iſſue 
2. ſhall ſerve for writ of inquiry, only plaintiff. muſt give no. 


. tice of hour and place of executing. writ. N. on R. Ir. 
£ f * ? . 5 ab ; : 


(0) (C) Of delivering and returning Paper-Book. 
In what time If a paper-book be made up and delivered in term time, 
Fa bene ae 4 or within four days excluſive after term, with a rule therea 
returned. Siven by the clerk of the papers for bringing the ſame bod 
7  _ __ to be enrolled, and the defendant's attorney doth not within 
| If made up four days after the delivery thereof bring back the book ani 
1 5 days after; join with the plaintiff in the ſpecial iſſue or demurrer mad 
AAAVyp, or waive his ſpecial plea and give the general iſſue or & 
$4 murrer to any ſpecial iſſue tendered, judgment may be fignel 
and entered as if no plea had been pleaded. - N. on R. It 
it not in term. But where a plea is not put in in time, ſo that a paper 
eee eight book may be made and delivered in term, or. within fou 
anten days after, yet if it be made up and delivered within cigit 
days after the term, the defendant's attorney ſhall be oblige 
to take it and return it again in four days after the deliver 
or judgment may be figned. 1 5 
Ia London or If a plea be pleaded in term, or in time after the term, and 
Middelſex the paper - book is not made up and delivered within eig 
e days excluſive after term, if it be an iſſue to be tried i 
| | London or Middleſex, or a demurrer, the other party is 8 
bound to deliver back the book till within the firſt four di 
Ifto be tried at of the next term; but if it be an iſſue to be tried at 
the aſſizes. aſſizes, the defendant's attorney ſhall deliver back the ban 
FE BOSS £ 3 : . Wiun 


4 


* [2 


ich ſee 
flue i 

: book, 
> given, 
ial iſſue 
R. Hi 


d judy: 
notice 
he iſſue 
ive no- 


N. Tr. 


ook. 

m time, 
thereon 
me book 
t within 
zook and 
er matt 
ue or & 
de ſignel 
1 R. Tr, 
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as if the defendant had not pleaded, 


| of the fourth day, plaintiff may fign judgment ; it is a 


171 is era, that after the firſt day of the next term no 
e ſhall be ſigned for nonpayment of iſſue- money; 


the coſts in the cauſe. 


| Withitr 950 ir daft uter the deliver 


„ 


Fpecial ifſve, or give the general iſſue and take notice of trial 
or elſe the plaintiff s attorney may ſign judgment by default 
But in all caſes if the 


; thereof und join in OY 


ee attorney e the book after the limited time; he | 


cannot ſigu judgment. | {5 


The four days allowed for returning the paper-book are 
in all caſes, whether the iſſue be in fact or in law, to be 
reckoned one excluſive and the other incluſive. 8 

If defendant do not return the paper. book on the evening 
mere 
indulgence to allow im till the next morning. . * 
"Anſel, Doug: 197. 


How the-four 
ee 


judgment : 
ſigned if not re- 
turned in time. 


Although in the 80 of Oxley v. Bridge, beth 67. oY Ry 


long before it was decided contra; but per Lord Mansfield, 
there muſt have been particular circumſtances attending that 
'caſe, and here the Maſter has certified the ogy to be the 


ptactiſe. Ib. 
If. Welse, the rule expires on Sandy; ind 
book be not returned till Monday morning, though 2 
the opening of the office, plaintiff may refuſe to receive it, and 
immediately fign judgment. Thomſon v. Ryal, 4 T. R. 195. 
The iſſue muſt 'be delivered to the attorney or agent in 


town, and not to the attorney in the country; after an 
agreement to deliver it to a country attorney, it was tendered 


to agent in town, who refuſed payment, and judgment was 
ved and held regular. | 

For ſuch agreement to deliver the iflue in the country: is 
void, Bar. 251. Haſelfoot v. Duke.” 


Cooke's Rep. 94. 


It is now ſettled that the ifſue or beper beck need not be 
for at the time of delivery by OWING: rule ow "ons 
35 Geo. 3 


ut that the iſſue- money ſhall remain to be taxed n of 
6 D. & E. 218. 
Which rule has been determined to extend to paper-books 


and 'demurrer-books as well as iſſues.” Fuller v. Ne 
6D. & E. 8 

Zo that it is needleſs to inſedr' any of the caddy in the Ay jet 
books reſpecting 6gning 3 for een of N : 
money. 


(0). of Variance NATL 106 4 Plains 414 db 


| . amending ſame. __ 
The iffue ſhould | be intitled of the term when ie was 


claration 


Fd 


Plaintiff may .. 
refuſe to receive © 
it though judg= - 
ment not ſigned. 


To whom ius 
to be delivered. 


It is now ſet 
tled that no 
judgment can 


be ſigned ſor 


nonpayment of 
iſfue-· money. 
er Hil. 33 
G. 3. 
xtends to pa- 
per- books and ' 
demurrers. 


| Joined; but the memorandum ſhould be of the term the; de- 


be. 


nn RY? the cauſe of action aroſe any time 

. after the firſt day of term, the memorandum ſhould not be 
generally of that term, as Michaelmas term in the 30th year of 

| Shereign of King George the Third, or the like, but of a particular 

Lay in term, as of Friday nent after the merrow of All Soul, 
$75 _ day ſhould be a day your the cauſe of action aQually 


No it operates 1 therefore, defendant pleads a_ tender before the ex. 
render hibjting of the bill, and plaintiff, in order to ouſt him of the 


— beueßt thereof, makes up paper-book with a general me. 
morandum which relates to the firſt day of term, and would 
be prior to the tender; on motion upon an affidavit of the 

fact, court will order a ſpecial momorangyin to be made, 


Abe Key, Str. 638. 


me how fir Sometimes, indeed, the zue i is in ſack caſes amendable. 


1 aſſault and battery, the memorandum was generally of 
e term, and the fact, on ſen afſawlt proved, was on 
a day within the term, and it was held well enough; for 
the plaintiff need have given no evidence on this plea, unleſs 
0 aggravate damages; and the court will not nonſuit him, 
Pecauſe it is amend able by: a New bill, Guy & ux. v. Kitchiner 
es, Ki dad Str. 1271. 

1 046 oahþ But memoratidum was held not amendable. to a ſpecial day 
e in term after a plea in abatement, and 1 and reſpon- 

1 ouſter awarded. Burge 3 v. 3 Ray. 324. 
Though in the caſe cf College of Phyſicians 
. Salmon, Holt C. J. ſaid, t _ m bo 984 tk was no part 

| | of declaration, and might be amended. Ld. Ray. 683. 
Memorandum 80 memorandum ſhould agree with declaration, and not 


| fom deb ay in a plea of debt when declaration is in a plea of covenant 


— 


| or the like; but in ſuch caſe memorandum is amendable. 
„ Davis v. Stringer, Carth. 354. 

Thewords ofa Though the words de placite, &c. are aſually inſerted, yet 

— 2 not zs the bill itſelf is afterwards ſet forth in Bec verba, they are 

8 : -_ abſolutely necefary 3 as was determined in C. B. where, 

in proceedings by bill, the like memorandum is uſed, Trin. 

7 & 8 Geo. 2, Atlin v. Worthington un. c.; and in B. R. 


on writ of error from C. B. Mich. 11 Ged. 2. Gogfrey „ 


RS Andrews 23. 
IF new trial ob- afſumpſit, after verdi& for plaintiff, a new trial was 
tained, the me- granted on payment of coſts and bringing the money into 


——— — in that action was of kn term; and by the memorandum 
— it appeared, that the bill was exhibited in Hilary term be- 
PET 5 fore: but on the new trial, the plaintiff did 1 proceed 

upon the ſame roll, but made up the — roll as of Michael 
mas term, and a. memorandum of. a 


ek nor be court, and the rule was to try the ſame iſſue. The plea roll 


ill of Trinity preced - : 
* New trial was had, and plaintiff had a a” | 


7 


1 E Fe F TC 127. : 
Sec. LJ OF. THE ISSUE 


(hes: ie-was ſet aide ſot irregularity, the plaintiff not h 


% the ſame cauſe as it now appeared to be, and had not 

hy. purfued the rule for a new trial, which was to try the ſame 

* ifſue as was tried in you firſt action. 5 . v. E „„ 

uls ; Carth. 408. 1275 = Ne 
ally If there has — * a 1 e and judg at of Where therotas | 
7 reſpondeas ouſter, after which the defendant pleads in chief, 2 r 

er- yet the plea in abatement ought. to be entered in the ifſue = f 

the and ni and ni prius record; for, as it is in the plea· roll, it muſt be teredin ifſue 5 | | 

Mo mentioned i in the "nf. Prius record; for otherwiſe it would _ 4 


not appear to be a trial in the ſame. cauſe, and judgment 

the would be arreſted, Dobertum v. Chancellor, Ld. Raym. 329. 

ade. Cant: 447+ 5 Mod. 399. 
85 A plea in abatement, which had been demurred to, but dot it omitted 


able, neyer deſerted, nor any judgment had upon it, was omitted 8 1 
ly of in the plea-roll between the declaration and the plea of nil ject ater fue 


6 On daher; and the court held that this irregularity was . cured, . 
3 for by defendant's accepting the iflue and paying for it: his ob- 
inleſs jection ſhould. have been at that time, it is too late now; 
him, meaning in arreſt of judgment or on motion for a new trial. 
chiner Combe. v. Pitt, Burr. Rep. 1682. 

nk II, therefore, the iſſue is not agreeable to the declaration, In caſe of ang 
al day but any variance therein, defendant ſhould refuſe to accept jarances de- 
eben- it;, for otherwiſe plaintiff may make up the nfs privs record refuſe to accept 

right, and go on to trial; and, though no defence made by iffue. 
ſcion WM <a{0n of the variance, court will not ſet aſide verdict. Sbep⸗ 
o pan ly v. Marſo, Str. 1131. | 
by Motion to amend the iflue-roll 125 'Rilking out the award Ofyithireving 
d not a the venire favias by decem tales, and awarding the common _—_ 
-enant Wl venire facias. . But there being nothing to amend by, no rule ; 
dable, Vas made. Cartwright v. Gardener, Bar. 7. 
1 Rule was made abſolute, givin plaintiff leave to deliver 
d, yet MI ® new iſſue 8 intitled; in 5 title of the iſſue already = 
jey are delivered, the word (George) was omitted. It ſtood thus: 
where, 5 5 erm, 20th of King the Second. Beaumond v. Stuart, 
555 1. 1 ; 

> In R. The want of a ſimiliter was formerly held not aided or 
frrey v 0 Str. 641. ar, v. ack 8. C. 8 5d. | | 

7 | . 
ia was . But a rule was ſince made abſolute to amend the record | 
ey into after verdict, b adding the words, “ And the defendant 
lea roll . does ſo likewiſe,” at the end of the replication, inſtead of, 
randum % a prior rule having been obtained to ſhew cauſe why 
im be- judgment ſhould not be arreſted for that defect; which 
vroceel atter rule was diſcharged. Sayer v. Pococł, Cow. 408. 
Lichael- Valter y. Lefter, | Com. 366, Harvey v. Peake, Burr. 1793. 
rec, The iſſue and . 71 f prius roll may ee by the © Fler 
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+. as to the reſidue. The court were going to give judgment 


was of this term, and therefore plaintiff might till take his 
judgment by nil dicit for the reſidue: on which defendant 
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If after the ifſue is delivered to defendant, plaintiff's papers 


are miſlaid, court will order defendant to give him a copy to. 


E) Of the Continuances on Iſſue Roll. 


In a proceeding by bill in C. P. againſt a member of par- 
liament, which was of Eaſter term, and in Trinity follow. 


ing he pleaded the general iſſue, whereupon iſſue was joined 
of that term; the paper-book of the iſſue was made up and 
delivered, whereby all the proceedings in the cauſe: appeared 
to be of Trinity term, without any continuance from Eaſter 
to Trinity, or any alia prout patet, which is irregular; it 


was moved that the ifſue, as delivered, might be ſet aſide 
for irregularity : per Cur, this is a nice objection, it is mere 
matter of form; and we think the continuance, or alia prout 


© | \patet, are not neceſſary in the iſſue- paper, it may be entered 


at any time upon the roll; ſo the rule to ſhew cauſe was diſ. 
charged. Wilkes v. Wood, M. P. 2 Wil. 20⸗3]—v 

The declaration was not delivered four days before the 
end of the term, defendant pleaded to the juriſdiction of 
the court, and (as he might by the courſe of the court) 


pleaded it within the firſt . of the ſubſequent term. 


The clerk, to avoid the trouble of making up the poſt - 
nn 


entered it with a ſpecial imparlance as of the ff 


term, which ſpoiled the plea z but the clerks were ordered to 
make up poſt rolls, and not to uſe thefe ſpecial imparlances, 


_ which Holt C. J. ſaid were crept in of late, and were not 


known formerly. Salk. 367. 2 Ld. Raym. 1208. 
On demurrer to a declaration, one exception was, that 


the action was diſcontinued becauſe the declaration was of 


Michaelmas term, and the plea-roll of Eafter'; and there is 
no continuance from Michaelmas to Hilary, and from thence 
to Eafter, /ed non alloc. becauſe, by the courſe of the King's 
Bench, they never enter continuances until the plea comes in, 
though the declaration was delivered four terms before. 
Curlewis v. Dudley, Ld. Raym. 872. Salk. 179. 


Though it is the practice to make up the ifſue and enter it on 


x roll of that term in which the plea was delivered, yet it has 
been held, that a plea delivered in one term may he entered 
as of the ſubſequent term, with an impailarice ; as where, 
In debt on bond, plea as to part payment and demurrer 
inde, on which defendant moved, that the action by the de- 
murrer was diſcontinued, the plea being only to part, and 
therefore plaintiff ought to have taken judgment by ni/ dial 


for the defendant, when it was obſerved, that the plea 
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alleged; that the plea delivered” wag of the laſt term, and 
therefore eee to have been made fo; but the - 
lerks certifying that it being only a plea to enter, the record 
might be made up either way; wherefore the court would 
not order it to be examined, but ſaid there was trick for 
trick. Market v. Fehn/ep, Ld. Raym. 1121. Salk. 180. 
Tt was reſolved in Wymark's caſe, 5 Rep. 75. that the 
courle of the King's Beneh is, (i. e. in ſuits by bill) that al- 
though the plaintiff after a bar pleaded have day to reply 
two or three terms, no mention ſhall be made in the roll of 
any imparlance or continuance; but otherwiſe between the 
declaration and plea in bar there, if that is of another term, 
for that ſhall contain the imparlance or continuanee; but no 
ſuch entry is made upon any replication, rejoinder, 8&6. z 
wherefore they ſhall be intended, when they are generally 0 
entered of record, that they were made in the ſame term in 5 
which the bar, & c. was pleaded ; and by conſequence here 
the plaintiff may take advantage of a condition contained in a 
deed pleaded by defendant with a profert in curia of a pre- 
Ik the plea, therefore, is of two or three terms ſubſequent | 
tv the declaration, as if declaration is of Michaelmas term, 
plea of Eaſter, and you try the cauſe of Trinity, imparle 


over to the firſt day of Trinity, and make up your ifſue as 

of that term, for the want of a continuance-day cannot be 

aligned for error in this caſe. Stat. Jeof. 32 H. 8, c. 30. 

„„ 777 oor, 1 
̃F) Of entering the Iſſuue. 49 
In order to compel plaintiff's attorney to enter iſſue, oft entering the 

' Get a rule from the maſter onthe Get treaſury rule from ſecondary How to compel 
lack of the N * ' bits "16" eieer — e entry of ities. - 
with the clerk of the rules, pay within four days after notice 7 e 
Is. 10d. and ferve plaintiff*s at- given, pay 4. 6d.; ſerve copy 

tarney with 4 copy, naming the | thereof on plaintiff *s ——_ 1 
auge; as A. v. B. Friday next not docketed and carried in before 

lion to enter the iſſue entered; But if plaintiff * to doc 

be muft before rule is out, enter the and carry in entry, let him get- 


aplaiued; foft, Chap. xi. Sec. 4. in abe iſſue tr joined; make oui (a) | 

(a) In the Common Pleas, Michaclmas term, in the 34th year of the reign \ of 
of George the Third, Middleſex to wit, Richard ar Tenn puts in his place T. 8. — 1 Sy 
ar rs againſt John Denn, late of „e. yeoman, in a plea of treſpats tiff. 
* Middleſex to wit, The ſaid John Dent puts in his place T. S. his attorney, 
i the dal ef he ld Richard the ples aiorefad.” ti We . 1 
An K. B. alſo theſe warrants are entered on 34 ; > | feadants 


Me on the roll in ſame manner as roll from the prothonotary's of term 


* 7 


r * 
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by R M. 5 FEAR no event of mjf per Us ret Sadr 
| paſſed at nfs prius office by cuftos Pic.” at before iſſue be en- 
tered, or an incipitur thereof, and ſuch entry with niſ priui 
— be firſt brought to and ſigned by ſecondary of this 
yy court, for which no fee to be paid but wie fee to-clerk of 
| court for entry of iſſue; 2 
| nite -n. Iſſues ought to be . of the term er joined; | 
| ought to be en] but if not entered of that term, it is no e to ler ade 


Lg * 


. 


: the verdit; Prac. Reg. 232. 

At what time If the action is laid in London or Nidaleſex, the e 
e "wage ant ought not to give a rule for the plaintiff to enter his iſſue 
> 6. purpoſe, the ſame term in which iſſue is joined, unleſs notice of trial 
it venue in has been given. In a country cauſe the plaintiff i is nowiſe 
country). bound to enter his iſſue the ſame term it is e Note on 
Reg. Mich: An. ih tt: 
Win Lendonor Cs if the action is in Loridows or Middleſex, tek Habs 
| * tiff muſt enter his iſſue, and bring the record into the office, 
within four days after notice of the rule for that putpoſe; 

and if in the country, before the continuance: of that "_ 
or judgment of non pros may be ſigned; Ibid. - 3 K 


How time of A non pres, ſigned for want of plaintiff's entering the iſue, 
| ee es was ſet aſide, as irregularly ſigned one day before the time 


„„ „limites Win rule for entering the iſſue expired. The rule 
2... runs, „ Unleſs plaintiff, within four days next after notice 
©... * ſhall cauſe the iſſue to be entered,” which excludes, the day 

;- .  » of-notice., The rule was ſerved on Friday, and the iflue-roll 

brought in on Tueſday following, on which day the non no 
wWoeas ſigned. Margarum v. Fenton, Bar. 318. 

— papers m 1 Plaintiff's attorney had delivered the iſſue, but not going 

l defend. On to trial, defendant's attorney gave him a rule to enter the 

an's attorney ifſue, and on affidavit made by plaintiff's attorney that the 

de give acoP) papers were miſlaid, the court ordered the defendant's at- 
5 torney to give [EY a copy of the ' iſſue, in order to enable 
him ng better to comply with the rule.  Wiar v. nt 

Str. 41 
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i jvm 0 Ii — is 2 For: want of Entering the ſue, a. 
ing iſſue, it may 
be by nil dicit. 
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But if iffue be joined early i in term, notice of 10 muſt be When to be 
given in the ſame term. Frampton v. Payne, 1 T. B. 6g. leger. 
For the time when plaintiff ought' to proceed to trial 
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ke) Of Colts for not proceeding to Trial. 
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What notes By an old rule of court in the Common Pleas, Mich. 1654, 
" * yak 7 If the venue is in London or Middleſex, and the — 
ane lives within forty miles of London, there muſt be eight days 
nnaotice of trial, excluſive of the day it is given; and if he 
„ lives above forty miles from Loudon, there muſt be fourteen 
e e 1) days notice excluſi ee. 
ee e e og Although b ſeveral rules of court, as Mich. 165 1, and 
«a Mich. 4 Ann. and others, due notice of trial is ordered to 
de given; yet there; does not appear to. be any other rule 
+ Tpecifying what notice, except that of Mich 1654, in C. B.; 
| which practice has-alſo been adopted in the King's Bench. 
Statute 14 C. . But A. tute 14 G. 2. c. 17. f. 4. it was enacted, That no 
e. 17. explain - cauſe whatſoever; ſhall be tried at the fittings in London or 
do Weſtminſter, where the defendant reſdes above forty miles 
om the [aid cities reſpectively, unleſs notice of trial in writing 
das been given at leaſt ten days before ſuch intended trial. 
8 ut as there are no negative words in the ſtatute, namely, 
} . that there thall be no more than ten days notice, and as be- 
„ fore this ſtatute, defendant in ſuch caſe was entitled to four- 
teen, it has been held that, notwithſtanding the ſtatute, 
fourteen days notice muſt be given, agreeable to the former 
wale of court. Bowler v. Fenkin, Bar. 305. - So that now, 
in all town cauſes, if defendant reſides within forty miles, 


ight days notice of trial, if above forty miles, fourteen days 
| notice of trial umuſt de nn. oe 
| But in the Common Pleas, in all;cauſes to be tried at 
| | Guildhall, the following rule of giving notice. of trial muſt 
| be obſerved: ; „ 


Ne rule in © Whereas parties are often put to unneceffary expence 
S. B. as to e and inconvenience by reaſon of the uncertainty of the 
r * N « notice of trial for the fittings after term at the Guildhall, 
de tried at „ London, and likewiſe by reaſon of the late paſſing of the 
Sauldhall. « records with the clerk. of the treaſury, and of entering 
. the cauſes in the'marſhal/s:book for the fittings after term 
e in London and Middleſex ; It is therefore ordered, That 
3 t in every ſuch notice of trial to be given for the ſittings after 
3 e term to be holden at the Guildhall, London, the plaintiff 
4 ſhall ſpecify in ſuch notice whether he means to try the 
RW! « cauſe at the firſt day of theittings or at the adjournment 
| e day and if the notice ſhall ipecify that the cauſe is not 


« to 


1 5 W 


I tried. till; the adjournment PI it mal be ſaſlicient 
« to give ſuch notice eight days before the firſt day of the 
« fittings after term, where the defendant or defendants re- 
« fide above forty miles from the ſaid city of London; and 
« four days before the ſaid firſt day, where the defendant 
0 or defendants. FONG; within that diſtance,” R. Hil. 
26. 
f 3 Gun notice muſt be: elves; if deforaient refide ro 
above forty miles diſtant as aboye-mentioned, although he . 
was e fs in London and venue laid there, and after „ 
and before declaration, he went to Scotland, and althou 
his attorney in London afterwards accepted declaration, 1 Moon jon b 
pleaded thereto. Brind v. Norris, 2 Blac. 120. lng 
So if defendant's abode is in Ireland, . Gorman'v: Bayle Ifin Ireland « or 
Bar. 297. or in India, Douglas v. Ray, 4 D. & E. 55 d. e in 
On ſuch notices, the diſtance from London is taken by How dit * 
computed miles, not by admeaſurement, though ſo -many **<koned. | 
m Ren for poſt, Bates v. Pettiphery Str. 954+ Ae e 
n 1216. 1 „ 1-454 bet 
* if there are ent Sefendanty, all muſt maße bens All he detiad- ; 
forty miles off, for if any one reſide within that diſtance, fo oy mult lo re- 
long a notice is not e Fer Als J. in Nr en | 
Jon, 4D; & E. 320. F ; xo 1 530 49572 mn 'w 
In all country cauſes. to ko tried * the. 4182665 6540 ad, uon 
notice of trial at leaſt is neceſſary. Statute A a 15 tice neceary, 
T::200 1017 


þ, 4+ . 

pi to the moods! af reckoning the days, whether i in iu Notice reckofie” 
or country cauſes, the day of giving the notice is teckoned an one day in- * 
exeluſive, and the fitting day in town, or commithon Gay 3 in 8 * 
the country, incluſive. 


If the fitting day in Middleſex. be ihe 14th, notier of ee ava 
rial on che Gch js good notice; and in a country cauſe, if 


— ——— l —p — — —— o ——ů— 


Nr 


N 
—— 6 — — ; — — — — 
.... ³²˙¹¹ d d e — * — 
— pf . ung Land 
Of 
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commiſſion day be the 44h March, and the February: preced= 
ing has only twenty-eight days, notice on the 22d of the 
laid February is good. 


Sunday is to be reckoned. 5 day, unleſs it is te day — * 
on hich the notice is given. 
Sometimes the . nt is under terms to take ſhort no- 21 If under” 
tice of trial; in which caſe, if it be)a.town cauſe, u days {erm ll 
notice of trial muſt be given. Butler v. 22 Bar. 301. ; 
If it he a country cauſe, ſuch notice ſnall be given four days 4 
at leaſt before the commiſſion day, one day eroluß ve: and the 
other excluſive. Reg. Eaſt. 30 G. 3. 3 D. & E. %. 
This rule of court only extends to caſes where deſendant 

is under a judge's order to take ſhort notice. | 
In all cauſes wherein no proceedings have been had for 4th, What no- 
four terms, excluſive of the term in which the laſt proceed- _ TO wing Þ 
D d 4 | ings fo e. 
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— had, a whole term's nos e 0 trial muſt be given, 
Faſt. 13 G. 2. N. on R. 4 Ann, 

So that where plea — Hilary ork 1784, and 
no proceedings had till, roth March 1784, when iſſue was 
delivered, and ten days notice of trial given for next aſſizes 


at Lancaſter, it was ſaid by the maſter, that a whole term 


1 


be 
ann, 


Si 


Zut not wot; 
ſuary if any pro- 


ceedings had 5s 8 
as notice of trial 


given, though 
WA 


3 
dee in the 


Ii 8 0 42 


15 — 714 


or an order on a 
Far! ſum- 5 
5 . er) & 1&7 - 
Nor veceſſaryif 
cauſe delayed 
by. — 

t; 


or by injuncion 


| obtained by 


him; 


notice ſhould have been given. Imp. B. R. 338. 

Where a term's notice is requiſite, ſuch notice muſt be 
given before the gin day of the term; it is not ſufficient if 
after eſſoin day, though before the firſt day in full term. 
. v. Roſe, Str. 1164. Gale v. Chapman, Bar. 291. 

But if any proceedings have been b within _ four 
pony ſuch notice is not neceſſary. 

As where notice of trial had been given ur che end of half. 
a-year after ifſue joined, and then countermanded, there was 
no neceſſity of giving a term's notice till a year after ſuch Aſt 
notice and countermand. Str. 531. Green v. Gauntlet.” 


S0 if plaintiff take no ſtep in the cauſe for three terms, 


and in the fourth ſign a concilium, and obtains judgment in 


the fiſth-term, the Maine 2 concilium is taking ſuch a ſtep as 


to make it | unneceſſary to give a terms notice. Bind v. 
Dori, 3 D. E F nne 

80 a judge's ſummons, if an t be abtdined 'there, 
on, but not Ware wy deemed a A prays. of R. Laſt, 


„ + 


Again, the rale re giring a term's notice, only extends 
to voluntary delays by "the. plaintiff, and does not apply 
where the — have been delayed at defendant“ 


requeſt. . e v. Philips, Blac. Fae * Bland v. "Dy, 


D. & E. 5 
5 Thus if, — ſuſpends the cauſe Fey 3 year by an 
in junction, and afterwards plaintiff proceeds to trial with - 
out a term's notice, and obtain a verdict, court will not 
ſet it aſide. Haley v. Riley, Do. 7 1. We v. Fips 
Blac. 784. WON & 


byſpecial So if proceedings have been ſtay 1 by agreement for 


” limited time to enable defendant to oo the debt, on default 
of "which plaintiff was to proceed; this is out of the rule 
. of court, and in fuch-caſe,' at whatever ſtage of the cauſe 
the a might be made, the proceedings may be 


tice, elſe it would, in effect, be a ſtay of proceedings for a 
whole term n beyond, the” fime * dus wi urge * . 
Blac. ) 
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rene wad at che expiration of the time without a term's no- 
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hy ks a; trial a . 1 Gt 5 EA 8 Notice neceſ- f 
ng 255 2 18 fixed the trial by 1 rule of Wurd Allis r 
| Yu Blac. 8. «343 43242 
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By the A - the King's no ive may When eum 
beck ined. early 2 in the term for plaintiff to give no- pang pas D 
4 trial for the fittings. after or for the next alliaes, he is 
not bound ſo to do; the rule being, that no notice of txial Not til ehe next 
need be given until the term ſucceeding that in which. * iſſue 

was Woe. Hall v. 1 2 D. & E. 734; mini. Po if 
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nn. 


to N his pon in. Fake v. Newnan 1 H. Bl. 123: 2 2 
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Thaw” monks GEES. 
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And although he plaintiff hath. undertaken peremptorily or plaintiff hath 
to proceed to trial at the next aſſizes, yet it is neceſſary for — Baſe 
him to give notice of trial: and if without ſuch notice de- Th 
fendant attends with his witneſſes, &c. and plaintiff does 
not proceed to trial, and defendant afterwards obtains. judge 


2 Cn 
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ment as in caſe of a nonſuit, he will not be allowed his = 
olts for attending and ſubppenaing. ned and, 1 Wh 
Kr Henin, rH, a 25 A | & ; 
00 of the rom of this Neger, FR to | vhom + to — ; 
EY be. the court), between 4. B. plainc 7 e. D: Kbit 
3 by 


Take notice 0 — in this: cauſ far the ling after ehis e; Of 3 a 
Hilary term, KA holden at Weſtminſter Hall in and for the caunty of the + how 


Middl, wy (or as the. caſe may be, ſpecifying if it. be at the . 2 to 


when evbere to be holden, as for the next aſſixes 10 4 beld at Swen; 
5 i and for the county of | . 
. ae Yours, He. AE: 
*. — F defendant's attorney. 5 Plau. attrag, 
This notice may be given 0 on x the back of the ifue, or on back of iſſue 
aſterwards on a ſeparate piece of paper. 7 or 3 pa- 


There is no ſettled preciſe form of notice required. It is 
ſufficient if it appriſes defendant with certainty that plaintiff No prac Oe 
means to proceed to trial; it is itidifferent whether. he W 
| renew or I continue the former notice, (eren though the for- 


* * * 
* . 


mer — be a bad one ant not 
there be ſufficient NN 1 che 
3 the — siven by the. laſt notice. Dyte v. Steventon, 
A0. 1 | 
Nor Ariftin At 482% back'of we ie was Viet, Take notice of tra 
== at the next afſizes; and, though there was no date or c 
os dr attorhey's name mentioned, yet, being indorſed on the 
"moon Si LUO back of the Iſſue, the court held it good, but that it would 
" 0” e 5 not be ſo on a ſeparate paper. Henbury v. Roſe, Str. 123). 
Wen plan =P plaintiff eoneludes to the country on defendant's plex, 
S of n give notice of trial on the back of the pleading, 
| Pooch 2 EB. Trin. 2 Geo. I.; and if the ſpecial ptea be * ven 
| _— 1 1 3 eneral iſſue given, the notice which was given, 
Rees 8 the ſpecial iſſue ſhall ferve for che trial of the general 
5 wee. 46>. 
_— 22+ 2* Notice of trial upon the ine man ſerve for notice of exe. 
, ___  *\euting a writ of inquiry if the book is returned with a de- 
e mutter, Hil. 8 G. 1. B. R. Hil. 6 G. 1. C. B.; but then 
| 4 3 Tk Plaintiff ought to give notice of the time and place of ere. 
5 Are the inquiry. 
. — we" ice of trial muſt be el to defendait's Ane o 
8 1 his agent, if he has appeared, or is known, Lee v. Bradfar, 
 rotheattorney; Bür- 380,3 but, if not known, it may be given to the de. 
eo deſendant;  Feadant himſelf. Harding v. Stafford, Wy I 33. Higgins, 
e Stewart, Cooke, 1 
re the age. If the notice of trial be 650 on the ilſue book, it mult 
de given to the agent in town; becauſe the iſſue can be dei 
+ »- Jivered no where but, in town; but, if given afterwards, it 
8 may be given either to the attorney in the country or the 
| Na in town. So may countermands of notices of trial, or 
 . Hotlces' of executing writs of inquiry, or countermans 
Taſbburn v. Havelock, Bar. 306. 
ci, Defendant. moved the court for: an km ag ainſt hi 
attorney for not acquainting him that he had tant notice 
> of trial, whereby plaintiff obtained à verdict without de- 
fene Tt appeared, on ſhewing cauſe, that the omiſſion was 
© owing to the neglect of the attorney's agent; but the court 
held Zhat to be no defence for the attorney, as he is anſwer- 
able to his client, and his agent to him; the party in this 
| _ caſe oughe not to be put to his action, but the matter ſhould 
| be determined in a 3 wo” Let | an DN 6 
san; d a 0, Collins v. Griffin, Bar. 27. 


e J of contin diitig Notice of Trial # 


i 2 By R. Bäch. 1654, C. B. and N. on R. in 4 Ann. B. R. 
2 If if nenive of ni be . — 
N | ting 


| 8 


$ > 


le 


S 


bus or wor or Tn. 


ing, and plaintiff be ng#-prepared vowed: if ke wie 


— efore that fitting 4 De weil try it the nent fit 
chat ſhall be held a convenient noticſgmee. ms 


The idea of continuing notices of trial aroſe from the above trig 


wles z which allow a plaintiff who has given notice of trial at 


one fitting, (but finds himſelf unprepared,) to give freſh no- 


ice for the next fitting, though the intermediate time ſhouk 
be leſs than the rules of the court require upon-an-arigina] 
notice; but the word continue is not to be found in the ru rule, 
© that it is not a technical term, but a mere colloquial 
preſſion. Tyte v. Steventon, Blac. 1299. 


A continuance, therefore, operates as A ſhort notice of 


trial; for if there be time to countermand and give freſſi ho- 
tice, there is no gecafion for a continuance... 


vords of rule, as by reaſon of the thing; for-i in a 2 
freſh notice before the next. 80 it can only be 


ſtings after term to the ſittings in the following term, as in 
ſuch caſe there is time to give freſh notice, Prac, Reg. 396. 


tate it, and therefore if, was formed goon. A ah why 
Bar. 292. . 

The plaintiff cannot continue e nit a ichn No 
ime; mat is, he ſhall give ſhort notice of trial but one. 
Ib, Green v. Gifford, Str. 1119. % Rin n 


ine as notice of countermand. Str. 1719. 4955 
There muſt therefore, be two days notice of ondinuance, 
onday for Wedneſday. Price v. Bambridge, Bat. 297. ted . 


n this term, and continue the ſame till the third ſitti 
lefendant made no defence, and moved to ſet aſide 18 . 
ict. Per cur. — After a notice is countermanded it cannot 
e continued, the verdict mult be Tex alide. ' Smith v. H. 
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Yo 


EX 


2 
43 


Notice of trial, therefore, can only be continued in in cauſes When. 
to be tried in London or Middleſex, as well, indeed, by. the ance * 


A 


As 


8 » Te" 7 A 


= Fre e ; 


auſe, if not tried at the firſt aſſiges, there is tit was 5 e 1 


peaking) from one fitting i in term to the next, Or party Ye 
the laſt fitting to the ſitting after. term; and not from the 


oy at. 255 151 


ut yet where ſuch notice of continuance was given, as the on *! * | 
time was ſufficient, the word continue was held not to vi- mY — > 


> YL x, 00 $43 | W 
Notice of continuance muſt be delivered; hi the. ſame At what des A 
SIN * 


3h. 2 


* . 
3 # 
- 


Plaintiff's attorney gave notice as follows: I hereby coun.) 8 
mad my notice of trial given for the ſecond ſittin g with- N 


Proper notice of trial was dives ink cpuntermanded a” A good Nack. ; 
ond notice was given, but therein the name of the cauſe eee 


ce of trial, 


as omitted. The ſecond notice was afterwards continued, iy nor avail.” 
nd the name of the cauſe inſerted. in the. .continuance, and though a former 
* the eauſe was tried. The court was s of opinion $994 notice of 


trial had been 


given, 
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or Norror or TRIAL ken. e 


EO - his . beebod notice,” being bac) could not be helped y Aft 
the dontinuanoe, und ſet afide the verdi. ſet it 
4 The e of notice of dontintiende may be as follows: ww 
. TTT. un 
Yauance. | by yo Fae E that Tt: to berth; ind 75 he! ta trial g e 50 1 ties 4 * 
Pe s cauſe ' for "the firſt fi ringt Ih this prejtir "Hilary term we the fend on 
; fg in the Jail term! Dales apap ont» Tyte v 
„ 0 31141991 rau, ee. 2 Hal l If.3 
: | / gms abs 1 088 veg vu CO I be en that n 
NY | e 
13 650 Of, comntaniing NG of. Friel But 
11 the cauſe is to be tried at the fittings in London « I de, 
e Weſtminſter, and "defendant reſides within forty. miles of Rb 
ee London or Weſtminſter, two days notice cof countermani 454 
i bdioſore it is to be tried, is fuffleient. FIT 
When . But if the caſe is to be tried arch aubyge, and defend In e 
_ reſide above forty miles, chen ſix Yayo notice of comm. trial a 
termarid i is neceſſary. 14 G. 2. r). colts o 
In all country cauſes to be tried at che ales, ir a mand 
| notioe of countermand” is' neceſſary. . 2. e. me "Th lowed 
F above - 2 time in both courts. 5 wu 
— om But before the above ſtatute of 14 G. 2. t raQtice as to 
220 3 the time of countermanding in country cauſes 0 very di. N where! 
| 0 ferent. In C. B. two days before commiſſion-day held'good, freſh. 
I _ Goodright v. Hoblyn, Bar. 298:3 and in K. B. four _ befon ther cc 
| the a zes, Whitlock v. Humphreys, Str. 849. colts a 
” 2 2 The ro or, i days of -countermand, as above, are tobe tas re: 
| " reckoned inelufive and the other excluſive. Ibid, aauſe 
1 on. No ſuch notice muſt be {i png a Sunday: a Tom „gain 
Dae Cock 15. a e N. on 
Whether Satur- But in C. B. notice of eee in a town cauk Lidcot, 
a 12 Monday given on Saturday for the Monday was held good. Stafferdr, Wl H d 
8 3285 Thompſon, Pract. R. 30. But Mr. Impey, in his Pfadi becauſc 
+» of C. B. 33r. doubts its regularit y). due tin 
To whom to . A countermand of notice of trial may be given to! the It b 
j given. torney i in the country: * 22 obhira's - Havelock) Bar. 306. rp 
; 58 5 Ai 7 v. 
N 04197 © The Form of Norſe of Countermand. Be 
; : 7 (mention nam of pour 4. B. Paint ; 46 1 f 
| \ 1 \ defendant... A1 * pray 144 311. 
g Form of con- Take 1 88 LG, T1; ao. hee, ne. the. notice if trial gia 
10 0 ed ; PE ano $ $. a 
Mg pr . ”. . * , Ae 3 


"i . . 


„088. U.! or NOIR OP TRIAL: - a 
after trial and verdict for plaintiff, defendant. moyed to G Wir :. 


et it aſide for irregularity, in notice of trial; but he had, waiver of irre- 
hace the verdiQ, wen a rule to tax coſts thereon... Gould gular notice? 
ad Nares Juſt. he d that to be a waiver of the irregular no- 2 
tice 4 -but no opinion Was given thereon, as the officers of ; the 3 61 
court doubted, and judgment was given on another point. 

Tyte v. Steventon, Black. 1298. e rw ons OR. 
If plaintiff give notice of trial, and does not proceed on When new no- 
that notice, by going to trial accordingly, or continuing, he tice neceſſary. 

cannot try the cauſe without new notice as before, unleſs by . 
conſent or rule of court. R. M. 1654. OE PB LW SY 
But if cauſe was made a remanet, no occaſion for new no- When not. © 


tice, defendant is bound to attend till it is trie. 
V ay SORT TE | bo. . l er 


(F) Of Cofts for not proceeding to Trial. (py « 


In caſe plaintiff gives notice of trial, and does not go to Of cofts for no 
al accordingly, the defendant upon motion ſhall have his Proreeding to. 
colts'of attendance, c. taxed, unleſs the plaintiff counter- 7 
mand his notice in convenient time, or ſhew cauſe to be al- 
lowed by the court in excuſe of ſuch coſts. N. on R. 

If plaintiff gives notice, and does not proceed to trial, How far court 
whereby coſts are taxed for defendant, and afterwards gives ns pro- 
freſh. notice, (perhaps with deſign to put defendant to fur- $4. mice em 
ther coſts,) yet the court will not ſtay the trial till the. firſt coſts of frſt are 
coſts are paid, (except in ejectment, ) becauſe the defendant” Pad. 
has remedy. for them; and if the plaintiff hou not try the 
j aauſe purſuant to his ſecond notice, the defendant will 
„gin have coſts, and the like remedy to obtain them, 5 

Won R. Mich. 4 Ann.; but ſee the cafe of Smith v. 
/ ⁰⁰⁰yd 
i deſendant enters a ne recipiatur, coſts are to be paid, In what caſes, 
ier becauſe the default is in plaintiff in not entering his cauſe in and by whom 
hae, , on os 8 Ou Oe get | 
I both plaintiff and defendant give notice of trial, and 


"0. 5 i bis 


bs 


* 


neither go on to trial, both will be entitled to coſts. *Read- 
mg v. Grafton, P. R. 405. 3 bs ee ee „te = . 
An executor plaintiff is liable to theſe coſts, as well as executor liable. 
other plaintiffs. Ogle v. Meffatt, Bar. 3333. 
If a cauſe goes off pro defetu juratorum, or at a future 
trial defendant obtains a verdiQ, he ſhall be allowed on tax- 
ation the coſts of the firſt attendance, &c. as either plaintiff 


+ 


er defendant might have prayed a tales ; and this in both — 
courts. Sparrow v. Turner, 2 Wil. 366. | . 


But if there has been a regular countermand, no coſts When coſt not 
Q | | 3 T fr IR 29314 W 11 | 


ng or NONE OF TRIAL) | (kg 
ue, . a reaſonable excule,./ 193A 
18775 e a where it appeared that one material witneſs was 
„ 3 | why: 2 — and could not attend, and another wa 
Wes _ Uiſabled' by a fall from his horſe, plaintiff not being 
3 BY of any wilful default. Ogle v. ns, to Nav! — 7 
1 = „ 5 his wit neſſes were diſabled: Ons 
700 by re Fenn Ib. 316. | 
en IEA lg Doſts not allowed for a Aulrnew whs for out before yok. 
5 - termand of HO. of trial which ee e N Hg 
a — © Nor where the cauſe'is made d remanet, or referred, un. 
3 les agreed to abide che event of referenice.” * Brachtry, 
AE | > Cotton, Cook e 
I - ral A pauper = liable to Lack 5 but you may more t 
1 of 1s pos r him, Taylor v. Lowe, Str. 983. 


as f b efendant 127 2 rule for coſts for not going to trial 
8 0 not have. 2 rule for judgment 2 in caſe of 1. 

> & . le v. M, Ott, Bar. 316. bt lh wn 
+ But if any ſubſequent laches is made, a JA ment a3 in 


caſe of a nonſuit may then be applied for. 
If defendant wiſhes to move the court againſt plaintif for 
aug not n to trial, owed as follows: 


& 7 K. 2250 e e 5 40 
7 eue, fatin 3 ire rule 0 econdary, 
9 055 0. . ation au . ele of Je 


, menced in Michatlmas tera ; 
333 wt 22 Hilary term e, w 
Ts | 4Yahereon for A /ettin ve affor he i 
L MN Ho | term; and 7 Plain. if — | 
4, Ns: 247 not proceed to trial, nor with, c 
2 % countermand fuch notice. F attorney. 4 "he time 14 . 
Que brieſ to counſel, auiib of ing prothonotary, agreeabl to a 
. 0 5M | SF 8 to move for rule, pointment, carry an affidavit 

©, aubic# 8 in firft inflance, lar to that in the K. B. a * 
fee 108: 6d. Ger rule from clerk ceed in the ſame a aol taxation if 
le, and ax appointment from cofts, to demand the ſame of plains 

7 nw: If not er 
; en demand, made by de Vit (a) thereof, and move For u 
tachment fur not paying cgi i 
Een 1 ee 00 


ee rode, e 


— — — — 2 — 


| „ OS cave hs nets ee 1A 
Form of aH. „ ot, &c. ſeverally a and drt al 
| eponent K, B. jor himſelf {aith, That on Monday laſt he did perſonally fer 
e above-named plaintiff with a true copy of he rule, and the maſter's (« 
5 2 $) allocatur rherton, hereto annexed, and at the ſame time ſhewel 
N the aid original rule, arud Alocatur thereon; and that he this deponen 
. - then demanded of him the coſts allowed by the maſter (or prothonotary] 
n as but tkat the ſaid ere did not then, nor at any time fince, * 


' | 
= 
| 
ky 
fi 


rs 
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" ——— — — en erm. —— _—" * 
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— — at's. ann .- 
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ing te 


* 1 OF/NOTICE or UAL 


Aman ami tur; /orjeant's' fee 105. A. B. 
2 n = chment! 2 Few 77 pros 
ies allocatur. . i, Hue in thonotaries, and is made; retunn- 


7 

1 

red : 
7 en and außen obtained, able on-a day l 1 
hat 


carried 10 TS crown. 72 ee eee rey Be 
2 where attachment bi | 


fv, BW made ont; your oon Meer oil 5 N „ 1 
| execute i 3 pay Bim nn. . 


* The demand of coſts to be paid . be at che cn 1 N 
fe the rule is ſerved... : Britton v. Dickinſon, Bax. 1207 _ | 
The rule may be drawn up payable to the defendant or Howie ay 
his attorney ; but if payable ta both, and the money; on ge- de drawn, uf, 
mand is refuſed, wo defendant. and his attorney my RR 
in the affidavit for an attachment. td li EE 
Us When the coſts are taxed, a demand, muſt be made by the, By whom all · 
11 leſendant, if the rule is payable to him ; if to ei 32 A. pt 
or his attorney, either of em may make the demand z but, 1 5 
au. in fuch caſe, both ſhould join in the affidavit, the one ſwear». FL 
ing to the demand and f and the other. negativing tl „ 
receipt of the money. Imp. f | 
fr The rule of court and: 59005 8 a LL ſhould be aged 8 
o affidavit, but a copy will do if ſworn by. the affidavit 8 
bea true copy annexed, | | 
; The affidavit (a) for an attachment muſt be drawn. wich N 
; correctneſs. 0 
6. n muſt ſtate that the defendant was ſerved. perſonally. Wha it oY | 
„e vith a rale, and that the original was ſhewn to him at the re 
n fame time. The King v. Smithies, 3 D. & E. 35H. 
It muſt ſhew the £2 'of ſervice and demang. preciſcly z owns 
hn on or about ſuch a day,” not. ſufficient. | | Brett ad 
. Vadbam, 2 Wil. 227. „ ; 
. But it may be amended if inſufficient. Ib. | Ie maybe 
Ti. Defendant moved, that plaintiff might go on dete withe. "TRAN 
ort firſt paying the oo s of a former notice. The court at Mhereceurt | 
"7 Writ ſee med to think, that defendant ought to have applied — 2 i | 
jon of 0 way of attachment for the 7 not paying coſts; pot: ry og 
ut yet, as it appeared the plaintiff was alread in cuſtody, n 
fue Wo that Tok be og be but of Fee the — Lohan 
/; court made a rule to ſhew cauſe why he ſhould not be 1 n 
lo Wed; which was e TO: e * . 
at, 1 Barn. 44:1... 
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_ the fame to this deponent ; and the ſame SET: ba un pads is depoent, 5 ; =" 42:19 Sad 
[6 And this'deponent'E. F. for himſelf, faith,” T hat He bath not received the ſaid CE tea 
Jo. „ ern but the fame now remains dus and unpald 0 f 
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TOP 9. 
al ts 
de had. | 


but only in er- 
tain caſes. 


keen Wlierein the de 
Sr a5 in replevin, prohibition, and quare impedit, the defendant 

may ſue out a writ of 2 Prius _— plaintiff has not 
made ſuch default. 


to bring the iſſue to trial, (when, 
faid courts, he may lawfully do the ſame by proviſo,) he may 
of the iſſuable term next 8 fo 


OF. NOTICE OF TRIAL.” [Ch.IX;(F) 


In general attachment for not paying Sable agreeable t 


ce maſter's allocatur is a rule abſolute in the firſt inſtance; 
but if it be for the payment of any balance of mo 
what is found by the maſter to be due on an ee a 
5 e or the Na it O's * 8 


ney, as 


© | 4 


e ee , SecTION um. e 1 5 
of carrying auer the Reterd * Prov os,” + 

n 1 in general Ade, that the defendant i in any dien b 

not entitled | to a writ of nf prius unleſs the plaintiff has 


. proceeding. to trial; but in every aQion 
fendant is equally an actor with the plaintif, 


And this is called carrying, down -the record to trial by 


5 proviſo 3 ; becauſe, in the wenire facias directed to the ſherif 
there is a provifo to the following effect: 
the names of the jurors and this writ ; provided always, that 
If two writs ſhall thereupon come to you, one of them only 


'* And have Ghar 


you return and execute,” &c. 
By ſtat. 7 & 8 W. 3. c. 32. if, . defendant be minded 


y, courſe in any of the 


uch intended trial to be 
had at the next aſſizes, ſue out a new venire + Facias to the 
ſheriff by proviſo, and proſecute the ſame by writ of ular 


Corpora, or diftringas, with a niſi prius, as though there had not 
been any tormer venire ſued out or returned in that cauſe 
3 und ſo roties quoties as the matter ſhall require. 


' Formerly, therefore, trial by proviſo was the only way de. 


fendant had to get rid of an action if plaintiff negleQted 
carrying the record down to trial. 
obtaining a rule wi” ſuch default made by plaintiff, for 


And this was done by 


record to be made up by prouiſo. 1 
But now the old mode of trial, except. in certain caſes, i 

ſuperſeded by the more fummary mode of moving for judg 

ment, as in caſe of a nonſuit: which remedy, in caſe plain. 


tiff does not proceed to trial, according to the practice d 


yo _— is given by ſtat. 14 Geo. 2. C. 17. 


y it is ſuperſeded, except in certain caſes, for the ſtatutt 


PE as = extend to all caſes, but only to thoſe wherein plain 


- - tiff has been guilty of a default in not eee to 1 


1 


S. DDr pEt camo ones s:i.c..oo.c.czc rc 


3 5 8 
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and wherein deßendant at common law was entitled to try 
per byxealor of fuck d n. 
In all caſes; therefore, where both parties are actors, and When ſtill ne- 
where defendant,” in the firſt inſtance, is entitled to try by ceſſar y,, 
proviſo, defendant muſt ſtill reſort to trial by proviſo, and if both parties + 
cannot have judgment as in caſe of a nonſuit ; for in ſuch, are actors; 
plaintiff is no more obliged to carry down the record than 
defendant; as in actions of replevin. Fones v. Concanton, 
3D. & E. 661. 7% FU" 9 A 4 BEAT ; 0 
80 wherever the ſtatute has been once complied with, if Ratute has 
though a ſubſequent default ſhould be made by plaintiff, de- been complied 
fendant muſt reſort to his common-law remedy of trial by wn 


4 


g 


"dow the ſtatute is complied with, by the plaintiff having and record once © 
once carried down the record to trial, © © carried downs.) | 
Whenever, therefore, this has been done, though the 
cauſe: was not determined at the trial, and it may be ne- 
ceſſary for the final deciſion to carry it down again, yet if 
plaintiff ſhould neglect ſo to do the ſecond time, defendant 
cannot have judgment as in caſe of a nonſuit, but muſt reſort 
to the trial by proviſoy as where plaintiff was nonſuited at the 
trial, but nonſuit was afterwards ſet aſide, and plaintiff ne- 
glected to go to trial again. The King v. Pippet, 1 D. & E. 


2. 3 . | | 0 

$0 where the cauſe was, made a remanet by defendant's 
conſent. Newburn v. Langley, 3 D. & E. 1. | 

8o where plaintiff obtained a verdict, but the verdit was 
afterwards ſet aſide. Porzelius v. Maddecks, C. B. T. R. 

„„ , | | | 

Trials by proviſo, therefore, are ſtill frequently neceſſary. - 

To carry down the record by Kar a rule for that pur - Rule for trial by 
poſe muſt firſt be obtained . Fiat nift prius per prouiſo ſi Proviſo. 
88 defaltam,” which is given by the maſter at the  _ 
back of the ifſue, and entered at clerk of rules. Dodſon v. 

Taylor, Str. rog5, FF i er ii. ca 
ut this rule need not be got before notice of trial is When it muſt 

given 4 it is ſufficient if defendant has it any time before 1 

the trial; for the only uſe of it is, that if two records are 

carried down to trial, the one by plaintiff and the other by 

defendant, the former only ſhould be tried. The King v. 

ron ͥò¶r˖U᷑ nm 88 

Indeed, in criminal trials, where the defendant carries Notice in eri- 

the record by proviſo, no ſuch rule is obtained at all. Bid. minal caſes; 

And in the caſe in Str. 1055. above cited, though non- otherwiſe in 
ſuit was ſet aſide in a civil cauſe for want of fuch rule, yet 1 · 

t was then ſaid to be the old Pa bur generally diſcon- 
| n 


Vor. I, tinued, 


' the caſe of . hefore ths 
cavd. I the ſet aſide for want thereof. 1 Barn, 18. pes 


notice of If defendant proceeds by proviſp, he muſt ive the fame | 
neceſſary. notice. of trial in Ml caſes as plaintiff would have been 

. P K. to give, R. Eaſt. 1651. Swale v. Laaver, C. B. 
388. and if after notice he does not proceed to trial, p 

Es nor. countermand in due time, he is liable to pay plaintiff 4 

| big coſts. \ The King v. Pippet, 1 D. & E. 696« ; b 

It both 2 | 2 defendant gives notice of trial by proviſo, and plaintif | 8 
Live notice. aid notice, and neither of them proceed, both ſhall be * 
YL cnt to their aspects coſts, Reading v. « Grafton, F. * 4 

court, on mo- TIL © was an iſſue directed by the court of Chancen k 
tion, will 2 which defendant was deſirous of trying, but which (it was * 

3 + 0 ſuggeſted) plaintiff wiſhed to delay; and, on that ground, 

cord to try iſſue , Gibbs. moved, that the defendant. might; be at liberty to th 
ou} of chancery. carry the record down to trial at the next aſſizes; obſerving, « 
-that me the common law. defendant could not carry it down 4 

oviſo, « 

| £4 court thought the application ronfonadiey: and grant- « 

ed the rule abſolute in the firſt inſtance ; ſaying, that the 

plaintiff would not be damniſied by it, for that if he choſe 

to take the record down himſelf, the coſts of this application de 

muſt be s by CR Veen v. Ronen 4 D. & 1 18 

767. bee tria 

- SECTION IV. EY rn con 

| F<: 
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1 it 6. Tete is no crime ſo great,” "id Lord Manakal 10 b 
may be put off. (e 514.), „ nor proceedings ſo inſtantaneous, but * that WI ſum 
upon ſufficient grounds the trial may be put off.“ But o gy, 
this ſufficiency the court will be firſt well ſatisfied, The 65 f 


W moſt ufual ground is the abſence of a material witneſs, and ſpeci 
neſs. on in this ighqnes it is only allowed nodes particular 18 turn. 

| ri ions. F 
Of the afdavie There muſt be an affidavit of the fact; os thereby it Engl 
in fuchcaſe, muſt appear, 1ſt, That the witneſs is really a material one for 4 


for the defendant. i in the cauſe ; 2d, That the party who ap. ¶ count 
_ plies has ngt been zullty of any neglect in procuring him; 1516 
and, 3dly, That there. is a reaſonable expectation of hu An 
returning * the FOR | 0 b 8e wes trial is prayed to de zy ti 


put off, 9 pa; „„ W.-H 4 
„ 6 = itt, The 


4 


rp So IE oi a oh the ical SEES 


ift, The mere ſwearing” that the witneſs is a | 


witneſs,” as deponent believes,” without any thing, further, 2 eu; : 


1 4 E | ; e Ep rig ie ny ge ilty of no 
be a material witneſs went out of town or abroad, after the FR 


34, Th ſt fonable expeAation of wit- 36, There mutt 
r re E A - wit- 

1 ere mu 9487 2 Come for wore DeTig — —. 

Where the witneſſes are foreigners, ſpecial ground ought —.— J 


ſumption is, that they will not come back. 80 If they are | 

in the army, and cannot come without ſpecial permiffionz —= 

or, in general, if they are gone to reſide abroad, or the _ 

ſpecial reaſons ſhould be affigned why they are likely to re- 

nn.” RV. 1-80, BC $1. Oo OP TTY TORE 

For the above caſes differ. from the ordinary caſes of 

Engliſh witneſſes being ON gone abroad, or gone 

for a ſmall time only, and expected to return to their own 

wo their natural home and reſidence. N. Burr. 

And even in thoſe cafes, if the witneſs is likely to ſtay Ir gone abroad 

any time, as where one was gone to the Eaft Indies for ſor length o 

eighteen months, court will not grant rule , on common im. 
| | | Le 2 e affidavit, 


* 


+! {2 11 1: affid; wit, but defendant. muſt Cs the 
#97 3 eee nature of the demand, and what it is the witneſs can prove; 
which, if the court do not think ſufficient, they will not Put 


off. che trial. - Lord v. Cooke, Blac. 436. 
II any 2 If the uſual form. of affidavit is 3 and there i 1 0 
be cer cial ground of ſuſpicion, the rule goes of courſe; but if 
2 ere be ſuch ground, it is refuſed, unleſs the party will go 
2 further and minuter circumſtances; or if it appear that 
re is an affected delay, the rule is alſo. chen refuſed. 

Fr Rex y. D Rau, Blac. 54. 

For men take ſuch. Iatitude to ed in * common form, 
| that where. a. ſuſpicion ariſes. from the nature of the queſtion, 
or from contrary. affidayits, the court will examine into the 


ground upon which the delay is aſked, and this both i in eri. 


minal and civil. caſes. 5. Burr. 1514. 


It was formerly held, that defendant himſelf r muſt, and | 


5 9 | that no third perſon. co make the affidavit. | Eaſter v. Up 


Wo ny Bar. ET! bog dts et ny one 

ut this ſtri neſs was . diſpenſed with, as there 
were many caſes. where a third perſon could ſwear a witneſs 

{7 to be a material one, and defendant himſelf, could. not; 2 
where a factor ſells goods for his principal, and employs a 

_ Porter to deliver them, the factor knows the porter to be 2 


5 WE . but the principal does not. Day v. Samp- 


2 21 217 v4 47 
4 * 4 « 
2 


But whe V ſpeaking. FM a4 8 make affidavit. | 
When motion The Mat for putting off the, trial ought to be made two 
to be made. days at, leaſt before the day of trial. Bourne v. Churd, 
Bar. 442. Sellon v. Cbauber hne, Bar. 444. 5 . Roberts v. K 
„ ar. 438. 
2 a 1 when . the fact of the h Ras mate- 
inen *nur Tial, did not come to defendant's knowledge time enough to 
ee move, two 1 before the laſt day appointed for trial, it ws 


; es pts 5 Hut off, tho h cauſe was 2 Pr. on and made a remanet h 
ar. 


452. 


con 0 Ss V. Whitl f 
N rake r the trial to be put off till the nen 


Pownce 99912 al practice is 
trial generally term A Te for. a. lc onger - period; when plaintiff mul 
PR off, app ly 0 oe he "Enils it it Ne Stratford v. Marſpal, 


Bar. 40. nino 
In the above caſe, ö it 94s put off for a longer time, 


| on. affidayit that defendant would not return before; but 

| Vow is a note ſaying, . that. the common practice was other 
„ 

Affidavits read, On, motion to put off a trial, the court ſuffered .affidarib 

2 —_— 2 do be read taken before a vice-conſul abroad, Such affidayi 


commiſſioner. ' are e receired 105 ag at the. FOR Wa ir 


FEEL EF +147 *F * 1 
4 > 


js it reaſonable to 


| ct that ſuch ſort of affidavits ſhould be 
5 taken before commiſſioners. Coriſd v. Kennedy, Bar. 466. 
5 But in other caſes, if juſtice requires it, the court will 8 


"the trial. 


Trial was put off becauſe the attorney for nee was Trialput off 9 


ſo ill as not to be able to attend. Hayley v. Grant, Say. 63. 


tice of the intended motion, as it is merely a rule to ſhew: in obtaining rule 


cauſe attorney 


was ill. 


0 
f 
0 + In K. B. it does not feem abſolutely neceſſary to give no- How to proceed 
it 
. 


cauſe, but it is the beſt way to do, U In C. B. W gal to put off trial. 


affidavit of ſervice is neceflary. 


* 


Notice may be to the following A | 10 2 oo ro a 
bs In 4 A. B. defendant, againſt C. D. . 2 


7 | Take notice; that this honourable court will be Houtdoh - 


"mv, Form of notice 


or to-morrow, as the caſe may be, or jo fo Por as SAP can be of r 
ad heard, that the trial of this cauſe may be "until next term, on 
A account of the abſence of a material wing on Ebalf f de en 
. LY 3 
"A Then prepare. affidavit * ſhould be made hy And 4 4 16 Ergo 
en nut, unleſs abroad or under ſpecial circumſtances) as n 85 
25 Inthe A. B. plaintiff, and R. D. defendant. 
s 7.5.9, & c. the defendant in this cauſe, maketh oath, and fared; Form of ada- 


2 that iſſue was joined in this cauſe this preſent Hilary term, and that no- 
nb tice of trial was given for the laſt fittings within the ſaid term: And 

| this deponent further ſaith, that R. V. late of, Sc. is a material wit- 
we for him this deponent in the ſaid cauſt, as he ts adviſed 


without the leſtimomy of bim the ſaid R A. And this deponent further 
ſaith, that he hath endeavoured to find the ſaid R. M.; that be bath 
been to the houſe of the ſaid R. M. and was informed that he was gone. 
to Norwich in the county of Norfalk, and that he this deponent 
* there for the pry of fubpanaing bim; but that the ſaid R. . 
from thence, as this deponent hath beard, and werily believes te 
he irut; and that be this deponent cannot get any information where the 
LR. V. is, but is informed, that he will be at home in taus months; 
aud that be this deponent expects to be able to procure the Frater of the 
aid R. W. within the firft fittings of next Eafter term. | 


Having obtained rule nif, ſerve copy on plaintiff's attor- 


rule NE in Wap W on affidavit of ſuch ſervice. 


* ana be 3 
lieves 10 be true; and that he cannot Jaftly proceed to the trial thereof 


ney, ſhewing' the original rule; and if no cauſe ſhewn, make 


bath © 


— 
* 1 8 
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& ain up "the Recor wing out Jury "Prot 0 
* e T3 entering Canft for = jon, of Remanets. . 


- 


"Beet PR: a, *% i... aw 


(A) Of making =. the Record for "Trial, and A 
22 | pang ſame. 5 
) of ſuing out ] ury Proceſs, Pair buen 4 
 \ Habeas Corpora Furatorum, &c. h 
- (C) Of entering Cauſe for Trial. = K, 
4 D) Of che Cauſe being made a Remanet. | 


FS 


0 of king up the Record for for Trial, and Paſſing 
ame 


Ez 


in 

Of making up The oy ks roll, or record, ae all 1 pleadin 1 
record for trial verbatim awards of j Jury proceſs, and other things in 4 2 
| courſe of the cauſe, engrofitd on parchment, with'a double the 
— crown ſtamp; it is now made up by the me; 44 


Le though formerly by the clerks in court. 

Ihe ni prius record is made up in the following manner: Wl ©” 
. . 
How nifi prius oY 1 - apainſt indifferent $4 
record made up. 00 Pleas before our Lord the not prides, ) — 75 
If a country Ling at Weftminſter , of Michael. names. Fug 
cauſe. mas term (the term in which iſſue Pleas at Wiftminſler before | Sir 


is Joined) in the 37th year of James Eyre knight, and his con- 
F the reign of our Sovereign Lord panions, juſtices of our Lord the 
G the Third, by the grace of King of the Benth, of Hi Hilary tern 
God, &c. and in the year of our int Moors; 1 of our 
: 5 Lord 1797. Sovereign Lord George 28 . 

The number of Rall 410. Manifold & Way. bythe ? &c. | 
time of emerin Prem." path 5 - Lemire, C. L. lat of 
red, c. (copy i _ ucki ire, e0 
> 996.0 which 2 randum and the 42 Me | . gentleman, was 41. 
855 of this tb iſſue or paper book bade 46 ta Jerk to; e R. R. of a plea, 
hapter. rhe end gf theawardof the venire, Ic. aud whereupon the ſaid R. 
and day given, &c. then enter eomplainetb, that whereas, e. 
another placita in this manuer): (to the end of the Ne and award 

SY of venire). 

yo the works Pleas before our Lord the King 7 15 this court the placita is aurii. 
hy in B. R. | 5 
n Fn We PRO of the * ten but once, at the e 7 


| (a) Theſe are called wand pan and in every record 1 to be made up there 
muſt be two, the one preceding the iſſue which is to be of that term in which 
the iffue is joined, the other of the term the cauſe js to be tried; but if the 
cauſe is to be tried of the ſame term in which iſſue is joined, then the two 
1228 are 0 be e term. 


08 V.] OF G UP THE RECORD. 


* Hilary (the term the cauſe leſt on a change s or duarb of the placita, and not 
2 2 — the 37th year of chief juftict; or an old record, in ee B. = 
the reign of our Sovereign Lord which caſe # ſecom placita 77 ppendix N. 
George the Third, by the grace, written of the term in which the 
; | (fi and in the year of our Lord cauſe is to bt tried ;" therefore a 
„ 
MM uckinghamſhire, f0'quit. The | | * | ö 


d jury between A. B. by bit arten - to aut. The Jury betauemn 

” uy, plaintiff, and C. D. agfend- R. R. plaintiff and C. L. late Z 125 
5 ant, , a plea of treſpaſi n the © Ofc. gentleman, in à plis 
nN caje; (or as the cauſe of attion may of (as Frag, | 

| he, is reſpited before our Lord the here until (a) nf our (a) The return 

King at Weſtminſter, until (a) Lord the King" juftices affigned to. of the diſtrin- 

* unleſe bis Majeſty's juſtices tate the affixes in the county afores pat in B. R. and 

afigned to hold the affizes in the ſaid, by form of the flatute in ſuch zurate weak, a 


5 county aforeſaid, ſhall firft come on caſe made and provided, ſhall come NY which 
8 © © (the day of Aren) at before, on (the day of the affizer) ſhould be the 


{the place where holden). at (the place where to be holden) next return aſter 

in the ſaid county, pon Aon the in the county aforeſaid, for default day of trial. 
85 form "of the flatute in that caſe of the jurors, becauſe none came; ; 
he nade and provided for default of therefore let the ſheriff baue the 
le tht jurors, becauſe none 4 them bodies of the ſeveral perſons men- 
yy, WH 4d appear ; therefore let the ſheriff tioned in the panel annexed to the 
"bs have the bodies of the ſaid jurors writ of habeas corpora jurato- 
1 nale the ſaid jury between the rum: And be it known, that the 

; yarties aforeſaid at the ſame place: juſtices here in this ſame court in 
; Aud be it known, that the writ this term, delivered @ gurit . 
ons of our ſaid Lord the King in this upon to the deputy of the ſheriff of _ _ 
ies taſe upon record, was delivered the county afore/aid, to be executed 180 
* to tha —_— 4 the county in due form of law, Ge. 

id, the day of 2 5 
* {tht la day of the term the lat = RITES? 
the Wl placita <var of ) in this ſame 
erm hh term, before our Lord the King 
our at Weſtminſter, to be executed 
ii, according to laau at his peril, | 
5 If the cauſe is a town cauſe, to be tried either at Weſt - Row niſ prias | 
te of minſter Hall or Guildhall, record is ſame mutatis mutandit, record made up, | 
. only jurata will be as follows: mo 427% cauſe 
In B. R. 855 
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ls op hel | 
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te, Middleſex, to wit. The jury . Middleſex, to wit. The ju 
ward WY fetrueen A. B. plaintiff and 2 D. between R. R.plaintiff, and EL 
urit· Form of placita on the removal of the chief juſtice in term: Pleas at Weſt- 
, n- Miſter before Sir James Eyre knight, and his brethten, juſtices of his Majeſty's 

ls WR £2 of Common Bench, in fifteen. days of Eaſter, in three weeks from the 

day of Eaſter, and in one month from the day of Eaſter; and before Sir Henry 

there {i Gould knight, and Heath knight, juftices of the ſaid court, from the 
which Wl Gy of Eafter, in five weeks in Eaſter term in the 37th year of the reign of 
if te our Sovereign Lord George the Third, by the grace of God, of Great Britain, 
e two Bi France, and Ireland, King, Defender of the Faith, cc. | | 
Ee 4 . 


4 * 
1 — — 


"Jos defendant, in a plea f 


. reſpited before our Lord the a plea of. art reſpited bert 
* Li at Weſtminſter until, & until. in fifteen days. of the day of 
(the return of diſtringas,) wnle/s Za. | 

the right honourable Lloyd Lord unleſs Sir James Eyre, the King, 
Kenyon, his Majefty*s chief juſtice chief juſtice of the bench here af. 

' ſigned to hold pleas before the fig ned by form of the flatute in ſuch 
Lu him/ilf, ſhall ſinſt come, on caſe, ſoall come before, on Tuſdny 
ie day of the fittings), the , dayof ſiibe diy 
at Weſtminſter Hall in the ſaid the futing ), at 2 in the 

| County, according to the. form of great Hall of Pleas. there, com. 
tze flatute in that caſe made and monly called N Hall, is 
1 default of the jurors, the ſaid county of Middleſex, fo 
e atzſe none of them did appear. default of the jurors, becauſe nm 
* * | _ of them did appear; therefore lu 


i, 


* 


5 F ſeveral perſons mentioned in the 
3 5 dess corpora juratorum : And 
2 tr itt known, that the juſtices bert in 
this ſame court in this term, deli. 
vpered a writ thereupon tothe di. 
4. puty of the fheriff of the. couny 
2.2, + aforeſaid, to be executed, Oc. 


Tf the trial is in London inſtead of Weſtminſter Hal, 

ſay, the Guildhall of the city of London aforeſaid, &c. 
How nit privs When the ſuit is in B. R. by original there is no memo- 
record made up randum at the beginning, as when by bill (for the reaſon of 
6 eee which, ſee ante, p. 389); ſo that the record in ſuch caſe is 
in B. R. or 2 ſimilar to the common way in the court of Common Pleas; 
bill in C. B. and when the ſuit in C. B. is by bill, as againſt officers, pri- 
vileged perſons, &c. the record is then made up like the 
records in the King's Bench, (when by bill,) beginning with 

a memorandum. jj ( 


(A. 1) _ ([ A. 1) Of paſſing the Record, 
Oy of ion Ot» -/ ul 

Of paſſing the I ben the record is engraſtd. i ben the niſi pur i 
- record. ' yon make an incipitur of the iſſue prepared, it muſt bi 
on a King's Bench roll, by enter- warrants of attorney to clerk, whi 
ing thereon the term iſſue is joined will mark it, then to the prothi- 
evith warrants of attorney for notarie office, who will fign re 
Plaintiff and defendant, and part cord, for which pay 18. and 21 
of memorandum of "ae: this is done u count for entering iſſue, or dd. 
in purſuance of R. Mich. 5 Ann. per foeet if jpecial, and no entrits 
then take the record roll and the paid for; the clerk will pu you 
draft of the iſſue to the clerk of the a roll to enter pleadings there i 
Judgments in the * Bench be dine at a ſuture period; thit 
office, vho will enter the i que and go to the clerk of the treaſury u 
mark the roll record and ifſue paper; 


! 


I a town cauſe, the ſciendum the ſoeriff have. the. bodies of th 
panel annexed to the wwrit of ba. 


carried with 


' the chief juſtice's chambers, _— 


ms. 


J "EY SEED EEISELS KLE 


Mg 
—_ 


EDS SF 


— 
— 


3 


% whom is paid for enteri Jeb 


— ſis 3 8 rata i — ate nd et 
of 38. 6d for yer ix 2 16. tbe record; pay at fittings 15; at. 
r.) if 37 e, 68.3 alſo 28. for fin three 
7 i and . not hail þ or, get © ſheets, and 4d. every other. hf, 
af. nmber-roll of Mr. Edge, term and 28. zd. 1 and 28. for 
uh Mee is joined, make out docket for 4 judges warrant, Ea it be 2 
day entry ea docket Jame ut the ee. after term, 76 
p of 2 of thi juug ments. Ju kerl of the esse, by Reg. 10. 
the The record being ready to be Hil. 2 3 fa. z. all not f 
m fuaked, it muſt be curried to the niſi or ſeal any record of niſi 2 un- 
in ptias offices: where it is examined,  beſs the ſame ſhall be firft figned ur 
for ja, and paſſed ; for which is N by the ted of 2 tbr. 
one 78. 6d. for the firſt eight rants; and the record is not to be 
bt vets, and 78. for every eight figned before the iſſue is entered. 
the e, after, and 6d. to the fealer; Mich. 1 

th and on a country cauſe, if aloe pair 17 niſi piius for As 
ha. a three weeks from the end of term, at the afſizes ſhall be figned by the 
1b 28. for, or judge's warrant,  reſpettive prothonotarits, ana fign- 
ein Peg ade: affixes, the ius is en- ed and ſealed by the clerk of the 
eli. os the ame as before, and record treaſury, within three weeks after 
de aſſed at the ſame office with the the end of the ifſuable termi. 
unty eter the circuit in auhich the cauſe 


e 33 
is to be tried; get the venire re- ö - 
al turned in town with the under- 
ſerif, and then ſend it down and 
eter it for trial as directed poſt(C). = 
M record F niſi prius for trial „ 
| of Wl of any iſte at the affizes Pall le 
© 18 Gale after the end of three wethe ' 


283 after abe ifſuable terms... 8 7 
pri- porn 2. . ; 
the 


my But now by a judge 8 nia for which you pay 25. the 
vi | 
record may be ſealed at any time before the aſſizes. 


All the pleadings in the cauſe muſt be regularly entered All pleading 


on niſi prius record, the ſame as in iflue or paper book; ſo n prog fon 3 | 


that if there has been judgment of re/ſpondeas ouſter in a 


'd i: plea of abatement, and defendant pleaded over, or if 

oy ceedings on a demurrer, they muſt be all ſet forth; for 

. bich fer ante, Sect. 1. of this Chapter. Ld. Raym. 329. 

x 5 If there are ſeveral I, and they ſever in plea, If ſeveral de. 
1. Plaintiff may, i if be pleaſe, enter a nol. proſ. as one defendant, r 
34, t any time before the record * ſent t down to be tried. nol. prof may 
rin Greeves v. Ralls, Sal. 457. be entered; 
c you 90 if one plead bankruptcy, and the other a different it one plead 
01 14 i plea, plaintiff may enter no/. proſe as to the bankrupt, and bankruptey. 


tze proceed to final judgment againſt the other, Note and an- 
ther v, — I Wil 96 


e ee If 


. 
1 
8 | 


geſted on re- 


How if there be If there E the Ws book delivered » 9 
keen ide and Paper, and the record of, if. priws, it ought to be mentioned 
3 or okjected to at the trial; for if the cauſe be tried, the . 
ö court on that account will not ſet aſide the verdict: and W.. 
: if the record of ni prius had been wrong, the court would T 
have amended it. by the roll, after a verdict and defence 


„r lh a Wik 1667 fn pt 
+ If the record of ni privs agrees with the declaration de. * 
livered, a variation from the iſſue is not material. Sp v. 5 


Marſh, Str. 1131. and 2 Wil. 166. 


. 


A OY, 7 
No defence was made at trial becauſe of a variance (in buy 
iſſue delivered on a promiſſory note, the name of the in- pr” 
dorſer was omitted, though inſerted on the record of nj ; 
privs). Rule abſolute to ſet aſide the verdict. Wreathotk 
v. Bingham, Bar. 476. * TE 
Ihe fimiliter was left out in the iſſue delivered, though 
Inſerted in the record of ni privs verdict without defence; 
and on a rule to ſet aſide for the variance, the court were 4% 

of opinion, that no ſtatute of jeofails extends to it, it is a 
material variance, and defendant relied on it. Rule to ſet 
it aſide abſolute. Rye v. Croſſman, Bar. 476. So where it 
m_ left out in record of nf prive. Cooper v. Spencer, Str. 


Though but a few years before it ſeems to have been bel! | = 


v5" ee ſuing out Jury Proceſs, Venire, &c. : 


Of ſuingout The intent of the venire and jury proceſs is to procure 
Jury preceſs. a jury to try the matter in iſſue between the parties. The 
- chere. Frits are directed to the ſheriff, commanding him to cauſe 

- _ a jury to come at the time and place therein mentioned. 
Whenee a jury Formerly, indeed, the jury were obliged to be collected from 
formerly came; the very hundred or neighbourhood where the cauſe of ac. 


# 


1 tion aroſe de vicineto, as it is called. = 
how altered by But, by the ſtatute 4 & 5 Aun. c. 16. the venire is to 
ſtatute.” © he awarded of the body of the proper county where the iſſue 

ED is triable in civil actions (excepting upon penal ſtatutes); 
and by 24 G. 2. c. 18. it is extended to actions and inform · 
ations on penal ſtatutes alſo. ff 7 


gg v OP MARING:t 


"fEcORD. 


80 that now the jury may come from any part of the 
county where the cauſe is to be trie. 

By R. E. 1651. ſheriffs are ordered upon the return 
N to cauſe ſufficient ſummons to be given 
unto all jurymen that are by them returned upon any juries 


for the preventing of Zales. 
By JW. 3. ſheriffs are to 


ſummon jurors ſix da 's before 


are required to ſerve, or liable to forfeit 100. by 4 & 5 


” 


W. & M.-c. 24. 


The 7 W. 3. and 3 G. 2. c. 25. direct how conſtables 
are to make returns of liſts of perſons liable to ſerve on juries. 
Mun the record is engroſſed, proceed as follows: 


1n 2.2. e 


The plaintiffs attorney muſt | 


make out «writs of venire facias 


ard diſtringas, which are on 4 
25, 6d. flamp each, and may be 


had at any law, ftationer*s ready 


printed, price 28. 8d. " Theſe 


writs are not to be figned. Pay 
haling at ſeal office, 7d. each. 

If the cauſe be tried in London 
or Middleſex, venire is 10 be teſted 
the firſt return of term in which 
cauſe 1s to be tried, and returned 
Joe return-day before trial; the 
diftringas muſt be teſted on the re- 


turn-day of the venire, and return 
able the next return-day after 
trial. at affixes,” venire muſt 
be tefled the firft return-day- pre- 


ceding the afſizes, and returnable 
the laft day of that term; the 
ditringas maſt be teſted on the 
return ay of venire, and. return- 
able the firſt return of the next 
term after the ais. 
If ith London or Middleſex, the 


attorney in order to be allowed 
him in 7 but never uſed or 
talked. In London, carry diſtrin- 
ges 1% one of the comprers; pay 


ber for returning it 48. 4d. if 
L venire, and returnable frft general 


common ; 48. 8d. if ſpecial. 

Middleſex, carry ſame to the ſbe- 
rf 's. office in Tools court; pay 
there returning 1 43. 8d. if in 


8 country cauſe, ages * 


venire 7s taken out by plaintiff's 


I C. B. 1 5 
The plaintiſf' attorney muff How to proceed 
male out writs of venire facias in ſuing out 
and habeas corpora, which are i, Proceſs in 
on a 28. Gd. lamp each, and may OW. 
be had at. any law flationer 3, 

price 28. 8d. The venire is /igned 

by prothonotary; pay him 1s. 4d. 

The habeas corpora i, /igned by thi 

clerk of 1he habeas corporas; pay, 

when in London or Middleſex, 25.; 

if at the afſizes, Is. gd. Noprecipe. 

is made for the office on theſt aurits. 

F cauſe not tried at time nen- How the writs 


tioned in habeas corpora, you make are to be teſted, 


out a new writ. 1f you carry the &c. 
old worit to the officer you ſave 
1s. 1d. Pay ſealing at ſeal office, ' 
7d. each. 2 2 
J eaufe to be tried in London er 

Middleſex in term, venire 73 to be 
tefled the fin return of term in 
which cauſe is 10 be tried, aud re. 
turned ſome return - day before trial; 
the habeas corpora muſt be tee 

on the return day of the venire, 

and returnable the next return. day 
after trial. If after term, teſts 

of venire may be fir day of term, 
and returnable laſ gentral return- 
day; and'teſte' of habeas corpora 

on quarto die poſt of return. day of 


return after cauſe” tried. If at 
afftzes, venire muſt be tefted the 
firft return- day of the term pre- 
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| #Geerge the Third, by the grace 
and Ireland King, Defender of 
| of the Faith, Sc. to the ſheriff o, 
FEE, iddleſex, greeting: Wi command 
Fan, that you cauſe tu come. befare 
u at Weſtminſter, en next 
after  *' (ſome returu-day 
| Gefare the day of trial, if a country. 
cauſe, the, la day of | the term) 
twelve free and lawful men of the 
bedy. of your county, each of whom 
bat ten pounds) by the year 
lands, tenements, or rents, at the . 
_ feaſt, by whom the truth of the 
matter may be the better known, 
2 ub are nowiſe of kin either 
13950 A. B. the plaintiff, or to C. D. 
the agfendant, ¶ the parties muſt be 
Aßſeribed as in the pleadings, ta 
make a certain jury of the. county 


| Farm of venire. 
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evhatever the action it, becauſe. 
as well the ſaid C. D. as the ſaid - 
A. B. between whom the matter 


in variance is, have put themſelyes 


 apon_that jury; and have there - 


bis 


P 


[Ch IX. 5) 


habeas corpora, muſt be teſled u 


the return day of venire, and. 


© turnable the fin return of then 


* 


term after the afſizes, 


+ 


n London or Middhfes, il; 
venire zs talen out by plainif; 
| attorney in order 10 beat, 

Iss coſts, but newer figned; Kala, 


lowed bin 
er uſed. In London, carry habe 


5 corpora. zo one of the copie; 
Pay feeriff far returning it 43.64, 
2 a ; 


ex, carry ſame 1 the 


Heri , office in Too r court; 20% 
there returning 123. F ing 


country. cauſe, venire is returmd 


4 & ſheriff?s depuly in town, ad 


the diſtringas by the under. ſerif 
in the country. | ih 


I The forms of the ſeveral writs are as follow: 


(tc es Be 
George the Third, by the grau 
of God, Great Britain, Franc, 
and Ireland King, Defender if 
the Faith, Cc. te. the faeriff of 
Efjex, greeting Me command yu, 
that you cauſe to come. before ur 
Juſtices at Weſtminſter, on the Mor. 
rewof the Purification of the Bleſſed 
Virgin Mary, twelve. free and 


lawful men of the body of you | 
county, each of whom has lt 


pounds of lands, tenements, ur 


rents by the year, at leaſt, by 


whom the truth of the matter maj 
be better known, and who art in 
nowiſe of kin either to A. B. tht 
plaintiff, or 10 C. D. late of, Oe. 


or to E. F. late of, Sc. (if th 


defendant be declared againſt with 
an alias dict, or as an executor i 
adminiſtrator, he. muſt be here di. 


between the parties afurgſaid, of a  ſeribed, as in the pleadings, ) 1 
plea of treſpaſs on the caſe, Cor make a certain jury of. the county 


between the parties aforeſaid, ina 
flea , (as the caſe may bi), 
becauſe as well the ſaid C. U. 
aud E. F. (the party who ＋ 
tales the iſſue) as the ſaid A. B. 
between whom the matter in va. 

7 g rianct 


2 ASE 2 


SE 


= 


E888 


upon the jury: nd 
names of the jurors, and this writ, 


Wines, 8 Eyre 3 
TOY ph LY au & 1 nuary. in ; che 30 year of our 
4 5 as n 
1 99 6 We 6 5 ( Prodhonotary' N News. 3 


ns ia IR are two o dere, and one is a party or intereſted, How Ker 
' by. being related to either of the parties, or the like, venire be indereſted. 

0 lle be awarded to the other only; or if both are intereſted, 

2 cor there be only one ſheriff, then to the coroner. of the county; 

3 and if both ſheriff and coroner: are «intereſted, then the ve- 

in « Wh nie ſhould be awarded to eliſors, two perſons choſen by the | 

ured WI maſter in K. B. or prothonotary in C. B. (upon motion in + 

 aul court) for that purpoſe. Holland v. Heron, Bar. 468. 5 

bf But in theſe caſes there is a ſpecial ſuggeſtion and award 

; of the venire on the iſſue, ſo Fae; it is only following the 

fame in making up the record. Vide, Of _ Hue, Beck. Is 

of this Chapter. 

If it be a Welch iſſue, and award of my into. ne How if Welch 
Engliſh. county, the eee and difiringas are the ian wm. 
as in common caſes. .. . CO HT 

IE the defendant carries down. the cauſe by proviſo, the How if record 
writ runs thus: 4 And have here the names of the jurors, carried down by 
« and this writ; provided always, that if two writs ſhall Pe N 
thereupon come to you, that you only return one of them ; 
g our ſaid court before us, if in B. R. or to gur ſaid _ „ 
tices at Fellminiters if 1 in el B. at the time al „ 


eee 4 a 
* The form of a diltringas jura - The form of a habeas corpora 
tores is as follows + juratorum is 7hus 21 


George the Third, Ac. to the George the Third, by the grace Form of diſtrin- 
feriff 97 Middhex, © greeting :. of God, of Great Britain, France, $48 in B. R. and 

We. command you, that you diſ- and Ireland Ning. Defender 9 1 55 
train (a) the bodies of the ſeveral the F. aith, c. 10 the. heriff of 2 B. If Cs 
erſons named in the panel fps M. greeting: Me command you, at Weſtminſter, 
apnexed, jurors ſummoned in our that you have before our juſtices at (a) If it is a ſpe- 
court before us, betaveen A. B. Wſtmin er, from the day of Roſe cial jury, here 
plainti iff, and C. D. defendant, zer in ifteen days, 4 56 next re- ſay, A. B. of, 
by all their lands and chattels in turn after the trial, or befor 9:20 —— 7 
your bailizwick, fo * neither the r ae oe honourable Sir Jams ing L 
they, nor any one of them, do in- Eyre kaigbe, our chief Justice 2 maſter's or pro- 
'irmeddle therewith, until you ſhall ned to bold pleas in our court thonotary's liſt 
other command in that be- of the Bench, by" force of -the flas exactly.) mer- 
3: and that you anſwer to ut tute in that caſe e r dms | 

* __ 

ie e .#hat-, ſhall come bęſere, n 232 
1 ; i" 3 th ; ; 
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Hs At the Guildhall of the city of London aforeſaid.” If x 
er at alles. the aſſizes, thus: Or before our juſtices aſſigned to hold 


- | How ontraverte IIpon the traverſe of an inquiſition ſent out of Chancer 


- Diftringas 
y 


ne e 


— 


or MAKING" vr r RECORD) (Ck. Ix.(t 


yo have thiir bodies before an ar the". de (ib ay 
Weltminter, on (the fot return- the fittings), at W tint he 
dy afive thr-trial 08 0xforr eur  tWye0r ay, the bedics of frond 


Lord "Kenyon, our chief juſtice, to this aurit, jurors, ſummontd in 
Md to hold pleas in our court our court, before our juſtices at 
euere us, if he ſhall firſt come, on Weſtminſter, between A. B. pla 

| [x OOTY e - (the fs and C. D. late of, c. ay 
„ day of trial), at Weſtminſter Hall E. F. late of, Sc. of a play 
zs the county of Middlifex afare-" taking and unjuſtly detaining cant, 
El, according to the form of the Cas the caſe is, ) to make that ju 

\ Aatute in ſuch caſt made and pro- and have there this writ. Wh. 

U wided; to make a certain jury be- neſt, Sir James Eyre knight, a 

tas em the ſaid parties, ¶ a plia Weſtminſter, the 12th day of I. 

of tre/paſe on the caſe; and io hear bruary in the. 37th year of un 

their judgments 4 many defaults; rein. 

and have Hou Pere the ad of 44 : : ( Prothanatary's name. 
, 4 7 


* 


eee, , 
(the return day tbe venire) in 
the 37th year of our reign. 


20%, Lloyd Lord Kenyon, at M. 85 


* 


kf in London, the diftringas or habeas corpora run thus: 


.,. « the aſſizes in your county, if they ſhall firſt come on (the 
c 'commiſſion-day), at (place where aſſizes held) in your 

| een en,, © 105 DO OR 
If ation by If the action is by original in B. R. you make the venin 
originalin B. R. and diftringas returnable ubicung. or whereſoever we 
„ fſhall then be in England;“ put in the defendant's addition, 
and leave out the word « then,” at the concluſion of the 


* < 


writ. E 


of inquiſition to be tried in B. R. the venire faciat muſt be made returs- 
outot Chancery. able on a general return-day, not on a day certain. Rs 
7% 37 0.0 RON WIR I EAT: ON ons, os het 
Ihe diftringas is amendable; the difringas in debt was d 
-  placito, with a blank, and after verdict held amendable, Id, 
Raym. 1143- the venire facias being right. ET 
fo habeas cor Motion to amend the writ of habeas. corpora: furatorum 
pora juratarum; aſter the trial, returnable on Wedneſday next after eigi 
das of the. Purification, inſtead of Wedneſday in fiften 
_ --» abſolute for the amendment. Waldo v. Harriſon, Bar. 5. 
The writ of habeas corpora juratorum being wrong, in tht 
cord ofnifi prius day of niſ prius had been ordered to he amended; and after 
amendable. sn. FR OT” nl 


6 1 


yards it was moved to amend FREE 


FA mh prius. The court were of opinion, that as the writ was 

vera mmendable- by the ſtatute 3 Geo. and was amended, and thbe 

rexel Bll day of niſ prius thereby rightly appointed, the juruta, which =, 
ed in Mic not an award of the court, but only to annex the proceed- 14 abs 


© ot Wl ings, and is wrong by miſpriſion of the clerk, ought to be ay 
lair. Wl mended and made agreeable to the writ; and the amend. 
nent was ordered. BB. 


0 The cauſe was at iſſue, and the record of nifi prius, has At what time 
Jah, heas corpora, and /urata were all made up for trial at a certain — . 


Wir WMitting ; but the cauſe not coming on to be tried at that 3 
t, « War, the plaintiff's attorney ought to have altered the record too late 1 5 
Tete prices writ and jurata for a future day of fitting, but verdict; 

Four — ſo to do, or to reſeal the ſame, although he was but a venire de 
a ſed thereof; ſo the cauſe was tried at a future day, novo will be 
ne} KL it appeared, upon the face of the jurata, &c. that the de. 

| cauſe was tried after the day of nf prius mentioned therein, | 
ind there was a verdict for the plaintiff; and now plaintiff 
moved to amend the habeas corpora and the jurata; and the 
defendant moved to ſet aſide the verdict. But, on ſhewing. | 
auſe, the whole court were clearly of opinion, that the 


trial was coram non judice, and diſcharged the rule for an 
Tf x amendment, but were of opinion, that they ought ex" eis 
hold to order a venire de novo to be awarded; which was ordered 
(che Nccondingly. Crowder v. Rooke, 2 Wil. 144. 5 


Ha fair and impartial trial cannot be had in the county In fome cafes, © 
here venue is laid, court may be moved not to change the though venue | 
but to award. the venire into another county; which et, 


benin 
r ve! done by the party entering a ſuggeſtion on the roll, ordered to be 
ition, rherein ſhould. be ſuggeſted, upon the record, the facts, urg — 


proving that ſuch impartial trial wages not be had otherwiſe, 
x v. Harris, Burr. 1332. 
It neee e to change the a. see 
. . 1 enen | 
7 G8. 1 0790 Proctfvin Counties Palating, 7 21} AE (B. 9 
When a cauſe of action ariſes in a county palatine, and ot jury proceſs 
he venue is laid there, the trial muſt be had a jury of the in OP pala- 
alatinate 3 but as the king's writ does not run there, the 
cord is ſent by a writ of mittimus to the juſtices of the Record ſent by 
unty palatine, commanding them to cauſe a jury tobe ſum- mittimus. 
noned to oo 4 the iſſue between the parties, and to Teturn' 


— 


müde fame, when tried, to the courts at Weſtminſter, for the 

5. uties to hear judgment thereon. 

in the In this caſe chere is always a ſpecial fuggeſtion on the Suggeſtion for 

wr = and — award of * mittimus has ante, Sect. 2 * 
4 
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this Chapeer); — onbithryhoedrrach 7 writ 

ſued out here, is now ſent, (the record: paſſed in — 

5 manner — nee and is: in the ollowing form: 
— — Chefter, . 2 be m of a — . before of pany Ny 
— ee. [2 Main, . 2 


— 2 
e 
there. 


5 mich, 
 figned wi 
Mefirs. Provoſt 7 
and Webb, and 4. 
* ſealed. 


VV & =>». uw pe © 


| | What a&ions to 
ered in coun 


3 artial wala eannot be —_— — venire may ſn tor ethe rent 
| | F county, where the e writ run. Nie an 
5 e Amery, 1 D. & E. 366. 2 
How far cauſe It 18 obſervable, that — is no ne except that of : 
of action muſt the King and Fohnſon, where the court has ever ſent a record of 
ariſe there. by mittimus to be tried in a county palatine where. the fact 1. 
| | did not ariſe there; and Mr. Juſt. Buller ſaid in the above 1 
caſe, he very much doubted the power of the court to do it, | 
a It is not quite clear when the doctrine of ſending records ; 
ren r "by: mittimus into county palatine- was firſt taken up, but in| WW = 
"21 W. g. (1a Mod. 323 the court expreſely ſaid, that they I the 
could not order a trial in the county: palatine of Lancaſter, 


VL 
8 
hp 


PPT . 
— 2 — — —— — — - — — — 


ho and therefore. they ſent the record abe tried in York oc 

ſhire, as being the next county. + 412 03 104517 Wl Ju 

l Wherever the cauſe of * e in Wales, nk the 164 
| wg venue laid in any county there, it has been before 3 Jury 
hat the venire is awarded into the vert e un 
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| s vg or ENTERING THE CAUSE — && 095 


As to the meaning of the expreſſion of the next Engliſh 
county, it is ſufficiently explained in Plow. 200. where the 
reaſon given for directing the venue to the ſheriff of : Here- 
ford was, becauſe the town of Cardiff was in the county. of 


| Glamorgan in Wales, where a ſheriff of this kingdom of 


land tannet intermeddle, From this reaſon it is manifeſt; that 
ir muſt be the next Engliſh county where the king's writ of 
venire runs. That is the only way of accounting for the 
Welch cauſes having always been tried in the next Engliſh | 
where the venire runs, and not in Cheſter, though, 
1 fad, that is nearer to Wales. 3 ee 25 
Th King». nr, 1D. b os. 2 | 


(0) Of entering Cauſe for Ti. | 25 | (C) 
ch cue tbe wed In Landon or Mile : A, | 
In B. " SF 87 - In C. . 


PERILS the nar- . be jet down with FA in London or 
Hals book at Lord Kenyon's cham- chief juftice*s marſbal; pay 138. Middleſexz, 
bers in Serjeants-Inn, Chancery gd. leave the record and bab. cor. 9.2 
lan, pay 118, 8d.; at which Jur. with eee 
time the record, with e NS 
and "port annexed, 
with marſhal. . 


If to be tried at the fittings in tem, it mu Eb entered At 4: dining tn 
Two days excluſive before the Two days incluſive £4 „ 


iy . fuch fitting. | © on which it is entered 


WEE. 
If to be tried at the attings after term, it muſt be DROP at at Kitings after | 
and the recofd delivered to the marſhal. | 


in Middleſex, the fin day Whether in Middov # Los- 
f the fitting after term. | "hw, two days at wy before the 

If in London, two days. before - SEP * 4 en 3 
7 8 in London. | 

if ths 8 by not 3 in proper Si 3 Of the ne rect» 
rely enter a ne recipiatur, or en. may refuſe to receive Piatur. 


A ne recipiatur ma be ebene i C. B. alen eight | 
o'clock in the evening 4 the ſecond day preceding the ad- 
journment - day. Hil. 32 G. 3. . 
And if it be a ſpecial jury cauſe, the rule for. e 
jury muſt be drawn up, and the cauſe marked as a ſpecial 
jury in the marſhal's book of cauſes before the tgp 
day after _ term. R. 1 30 Geo. 3. ; = 
OL, : 


or ENTERING THE CAUSE. (Ch. 1X. (C) 
If plaintiff be hindered from trying his cauſe by the de. 


_ 


fendant's entering a recipiatur, the plaintiff may try it at the 


next fitting, if in London or Middleſex, upon giving notice 


to the defendant or his attorney, on the day of the fitting on 


| which it ſhould have been tried, before the riſing of the 


3 


dhe 


under pperi » fe 


, 


court. R. Mich. 4 Ann. 


A ne recipiatur ſhall be allowed to be entered for the fit. 


tings at "/ privs after every term, unleſs the records of nj 
ius and the writs be made up and brought into court on or 


fore the ſittings reſpeQively. Hil. 8 Geo. 1. C. B. 


Every cauſe to be tried at ni prius in London and Middle. 
ſex, ſhall be tried in the order in which it was entered, be. 
| m__ with remanets; unleſs it ſhall be made out to the 
ſatisfaction of the judge in open court, that there is reaſon- 


able cauſe to the contrary ; who, thereupon, will make out 


_ | ſuch order for the trial of the cauſe ſo put off as to him 
_ ſhall ſeem juſt 3 notice to be given by the clerk of niſ prive, 
Mich. 17 Geo. 2. B. R. The ſame. in C. B. Hil. 14 Geo, 2. 


. q % 


* 


Ik the cauſe. is to be tried at the aſſiaes 
VVVVVVVVVVVVVVVVVTV "Y + A 


* 


as before, and having got the ve- in the other caſes, and got venire 
nire returned in, town with the returned, ſend it with the recard 
nd diſtringas and into the country, the ſheriff will 
e country with the return the habeas corpora jurato- 


record, carry the writ and record rum in the country, take them all 


4 
\ 


| #0 the judge's marſhal at the to judge's marſhal at. aſſixe town, 


Judge's lodgings at the affize and have them entered. 
town, and there enter them to- 1 5 
getber, pay 48. 8d. | 8 . 25 £20 4 8 : 

In every cauſe to be tried at the aſſizes the writ and re- 


* 


cord ſhall be entered together, and no record ſhall be re- 


_ ceived without the writ. T. 10 & 11 Geo. 2. 


All country'cauſes muſt be entered before the ſitting of 
the court, on the day after the commiſſion- day, except in 


- Norfolk and Yorkſhire ; in which counties they may be en- 


7 14 G. 2. 8 


tered any time before the fitting of the court on the ſecond 


; Om the commiſſion-day. R. H. 14 Geo. 2. 


ut by R. H. 32 Geo. 3. in Norfolk and Norwich ſuch 


_ writs and records muſt be delivered to and entered with the 
_ marſhal before the firſt fitting of the court on the day next 


after the commiſſion-day. VV 

A liſt of the cauſes when entered ſhall be made by the mat- 

ſhal and fixed up in ſome public place in the ni prius court 
there to remain during the whole time of the aſſizes. R. H. 


Pt 


having paſſed the record Having paſſed the record, ar | 


020th nin oe os 


— 


s) Of the Cauſe being made a Remanet. 
How, if the cauſe be made a remanet in town. 


In B. R. > Gp 
Tibe cauſe is not tried the day 


> If the cauſe is not tried the day 
of the fitting, it is then made are- 


manet Ey the marſhal, of courſe he 


alters the jurata, pay him 58. get 


the diſtringas, alter the return to 


lle day of the next fitting, (if it be 


a proper return- day,) if not, the 
next day; re-/eal it, pay 18. an- 
nex it to the record again, as there 


is n0 occaſion for the foeriff” to re- 


turn a new pannel, nor is there oc- 


cafion for @ new flamp. 


In CB. 


of the fitting, you muſt apply to the 
marſhal to get it made a remanet, 
pay bim 48.; get your habeas 
corpora juratorum, and alter the 


ury, Mr. 
jurata to the /ame return as the 
habeas corpora juratorum; there 


I u0 occaſion to have @ new pan - 


nel returned, nor a new flamp. . 


How, if a remanet in the country, © «| 
If the cauſe is made a remanet at aſſizes, application muſt 


be made to the aſſociate for the record, to which are annexed 
the venire, diſtringas, and pannel; make the proper alter- 
ations in the returns and day of the ſittings therein; then 


the venire and diſtringas to the ſeal office, where is paid for 
re-ſealing each one penny; annex them together, and leave 


them again with the affociate, 


ing it a remanet. 


cited, 2 Wil. 144. 


to whom is paid 5s, for mak- 


Whenever cauſe is a reman#t, it is abſolutely neceſſary to 
alter the jurata. See the caſe of Crowder v. Rooke, before 


P 
WE 
N > 


By R. E. 33 Geo. 3. it is ordered, that the writs of 
dfiringas and the records in cauſes, which ſtand over from 
one fitting to another, be regularly re-ſealed previous to the 


fittin 
cauſes be not tried. 


8 to which they ſtand over, or in default thereof the 


return to the next return-day after 
the next fittings, and re-feal it, 
pay i d.; - aunex it to the record 
again, and get the clerk of the trea- 

Feten. to alter the © 


* 


rarry the record to the niſi prius office to be re-ſealed, and . 


It is now ſettled in both courts, (though formerly other- How as to coſts. 


viſe,) that in all caſes, where a cauſe goes down to tria 
and goes off upon any occaſion without the fault, contrivance 
of management of the parties, and is afrerwards brou 


1 in caſe: of rema«. 
I net, or the cauſe 
» going off on 

ght other grounds. 


down again to trial, the coſts of ſuch former abortive going 

to trial ſhall be taxed and allowed to the party finally pre- 
railing, in the ſame manner as if the cauſe had gone off upon 

a remanet. Burchall v. Bellamy, Burr. 2693. Before it was 
confined to the ſingle. caſe of a remanet. bard: 


4 


And on trials by proviſo, where plaintiff and defendant on K 
both carry down the record at the ſame time, the trial ſhall et rae | 
. ates 1 8 RE "hw gd 


+ 
* 
by 


Ff2 


— 


Vw ee 


be on the plaintif”s record, if he enters it with the marſhal; 
but if he refuſes or omits to enter it, defendant may proceed 


5 SzcTION VI. | c 
| O Special Furies. © „ ; 
85 8 anne Special juries were originally introduced in trials at bar, ic 
| ſpecialjuriess when the cauſes were of too great nicety for the diſcuſſion 


of ordinary freeholders, or where the ſheriff was ſuſpected * 
of partiality, though not upon ſuch — cauſe as to 40 


| | Warrant an exception to him. 3 Blac. Com. 357. 6 
; Alͤnd indeed before the ſtatute of 3 Geo. 2. [as appears by WW « 
the preamble, it was doubted whether ſpecial juries could be 1 

| bad in any common cauſe at =; privs without conſent, WM « 


Now tobe had Now, indeed, it may be had in all caſes; but unleſs the « 
”, ns arg 5 judge at the trial be of opinion that it is a cauſe of ſufficient « 
„ r importance to warrant a ſpecial jury, he will not certify, and « 
not allowed. the party will not be allowed the extra coſts thereof, though 0 
5 he have a verdict. . e | 
Stat. 3 Geo. 2. By the 3 Geo. 2. c. 25. i. 15. Whereas fome doubt 
£25 tg © hath been conceived, touching the power of his Majeſty's 10 
* et courts of law at Weſtminſter, to appoint juries to be ſtruck 1 
« before the clerk of the crown, maſter of the office, pro- 

ec thonotaries, or other proper officer of ſuch reſpeQive 

« courts, for the trial of iſſues depending in the ſaid courts, 

„ without the conſent of the profecutor or parties concerned 

| 4 in the proſecution or ſuit then depending, unleſs ſuch 
de iſſues are to be tried at the bar of the ſaid courts; Be it 

« declared and enaQted by the authority aforeſaid, that it 

4 ſhall and may be lawful to and for his Majeſty's courts of 

Be. 1. Bench, Common Pleas, and Exchequer at Weſt⸗ 

. minſter reſpectively, upon motion made on behalf of his 

« Majeſty, his heirs or ſucceſſors, or om motion of any 

ec proſecutor or defendant in any indittment, or information 

« for any miſdemeanor, or information in the nature of: 

dc quo warronto, depending, or to be brought or proſecuted 

« in the faid court of King's Bench, or in any information 

« depending or to be brought or proſecuted in the ſaid cout 

ec of Exchequer, or on the motion of any plaintiff vr plain 

« tiffs, defendant or defendants, in any action, cauſe, d 

tc ſuit whatſoever depending or to be brought and carried 

& on in the faid courts of King's Bench, Common Plea 

and Exchequer, or in any of them ; and the faid.cou 


* 
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« are hereby reſpectively authorized and required, upon mo ' 
« tion as aforeſaid, in any of the caſes-before-mentioned, to „„ 
order and appoint a jury to be ſtruck before the proper 

« officer of each 2 er court, for the trial of any iſſue 

« joined in any of the ſaid caſes, and triable by a jury f 

« twelve men, in ſuch manner as ſpecial juries have been, 

« and are uſually ſtruck in ſuch courts reſpeQively, upon 

« trials at bar had in the ſaid courts; which ſaid jury, ſo 

« ſtruck as aforeſaid, ſhall be the jury returned for the trial | 


' « of the ſaid iflue.” 


By che 24 Geo. 2. e. 18. “ The perſon or party who ſhall Stat 24 Geo. a. 
« apply for a ſpecial jury, ſhall not only bear and pay t * ſpecial erde | 
« fees for ſtriking ſuch jury, but ſhall alſo pay and diſeharge and judge cer- 

« all the expences occaſioned by the trial of the cauſe by tifying- 

« ſuch ſpecial jury; and ſhall not have any other or further 

« allowance for the ſame, upon taxation. of coſts, than ſuch 

« perſon or party would be entitled unto in caſe, the cauſe 
« had been tried by a common jury, unleſs the judge, be- 
« fore whom the cauſe is tried, ſhall, — 2 the 
« trial, certify in open court, under his hand, upon the back 
of the record, that the ſame was a cauſe proper to be 
© tried by a ſpecial jury.“ e 


And, by the ſame ſtatute, No perſon that ſhall ſerre 
« upon a ſpecial jury, or be returned, ſhall be allowed, or 
«take for lach erving on any ſuch jury, more than the 
judge who tries the cauſe ſhall think reaſonable, not ex- 
 ceeding 11. 15. excepting caufes where a view hath been 


If a ſpecial jury is required, get counſel's ſignature 10 brief indonſid, How to get 
E Agra 72 * it 1s „ courſe, pay x4, 6d. go ſpecial jury. 
for rule thereon at clerk of rules in B. R. or ſecondary in C. B. and 5 
then get appointment from the maſter in B. R. or prothonotary in C. B. 
fe nominate the forty-eight ; ſerve copy on attorney of the other fide, and 
al on the ſheriff 5 pay * or prothonotary and ſberif tauo guinieas 
uch; then clerk wwill make out copies for each party, pay 25. 6d. in 
J R. 58. in C. B. When you are ready to firike, procure another 
appointment from the maſter or prothonotary ; ſerve copy of rule again, 
with the ſecond appointment on the oppoſite attorney; attend accordingly - 
on maſter or prothonotary, who will flrike out twenty-four, i. e twelve | 
meach fide, plaintiff firſt objecting; and the other twenty-four will bg 2 | 
h named in diſtringas, or habeas corpora juratvrum. © 
kt is generally ſettled Betaueen the parties who ſhall ſue out the diſ= } 
ri as, 72 habeas corpora ee ee — — in | "> [: 
. the party whoſe ſpecial jury it is „in flriftneſs, ſue out © 5 4 
habeas cee —.— ; 15 in B. R the plaintiff muſt do it, not- . 1 
wirchfanding it 1s defendant's ſpecial jur. . ar 
On a motion for a ſpecial jury, no notice of the motion or affidavit of 
th fats is neceſſary. = Ss ei e 


439. 
Ofthe operation 


olf the trat. 
3 Geo. 2. and 
24 Geo. 2. 


# — 


or srRCIAL JURIES. Tech. Nx. 
It may be here obſerved, that the ſtatute 3 Geo. 2. which 


is for the regulation of juries merely, gives the ſubject a 


liberty of having a ſpecial jury in all caſes whatever, which 
before that ſtatute was only granted under certain circum- 
ſtances. This general licence being too often abuſed, the 


24 Geo. 2+ afterwards enacts, That no coſts of ſuch ſpecial | 


jury ſhall be allowed, unleſs. the judge certifies; but the 
manner in which that ſpecial jury is to be returned, and the 
other incidents relating to them, remain juſt the ſame as be. 
fore the paſſing of that act: For the dete of 3 Geo. 2. 


© which ſpecifically direQs in what way juries are to be re- 


; 
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Trin. 8 W. 3. 2 Lil. Prat, 


turned, and the like, does not extend to ſpecial juries. 
The method, therefore, of proceeding by ſpecial juries is 


n no reſpect altered, but muſt be in the ſame form and in 


the ſame manner as before the act. See the taſe of The King 


_ awry $0.46 469-0 or on 7 
In what time Motion in C. B. for a ſpecial jury, as of courſe ; but, be- 


fore the rule was drawn up, the fecondary doubting, prayed 
the direction of the court; and it appearing that common 
jury eſs had been awarded, iſſued, and returned, and 
that the cauſe ſtood as a remanet in the chief juſtice's paper, 
the court refuſed to grant a ſpecial jury; though, in the 
country cauſes between aſſizes and aſſizes, the practice is 
otherwiſe, Bar. 461. Dobſon v. Stevens. Es 

So after a venire facias and return filed, the court held 
the motion for a ſpecial jury too late. Clarke v. Sheppard, 


* 


Bar. 488. | | 


Alfter a common jury returned in Middleſex, and the 


___ --__. cauſe made a remanet by conſent, at, the ſitting after laſt 


term, defendant moved for a ſpecial jury, offering to take 


notice of trial for the ſecond fitting in this term, and ob- 


tained a rule to ſhew cauſe, which was diſcharged. Pw 
Cur. this has been done between aſſizes and aſſizes, but we 


ce cannot delay plaintiff in this caſe, without conſent. Death 
or other accident may happen. Bar. 449. Croſs v. Skipwith. 


It is obſervable, that the above caſes are in, the Common 
Pleas, for in King's Bench the time is fixed by a late rule of 
court, Trinity term 30 Geo. 3. 1790; whereby it is ot. 
flered, That no cauſe for the future be tried by a ſpecil 


jury, unleſs the rule for ſuch ſpecial jury be drawn up, an 


the cauſe marked, as a ſpecial jury, in the marſhal's book af 
cauſes, before the adjournment-day after each term: If 


either of the parties ſhall neglect to attend the maſter or pro 


thonotary ſtriking a ſpecial jury, the maſter or prothonotary, 
on behalf of the abſent parey: ſhall ftrike out twelve names 


13 


cc f/ / 


eg. 122, 123. 1 Sal, 405. 
TY V 


see VI) Or SPECIAL JURIES. 


twenty-four of the ſpecial jury 


ex parte, in caſe the defend- may proceedex 
ant and his agents ſhould omit CE the maſter's next 3 ; 
appointment. The motion was founded on an affidavit of | 
— appointments having been made, and their declining 

to ſtrike out til a day foould be appointed for the trial. The 

ſpecial jury had been [nominated in laſt term, but the 
twenty-four had not been ſtruck out by the parties, and the 

cauſe was not then tried, but was intended to be tried at the. 


; fittings after this term. The defendant's attorney attended 


the maſter's third appointment to ſtrike out, but declined 

doing it, for the reaſon above - mentioned. Lord Mansfield 

was clear the maſter might do it without any direction from 

the court, and declined giving him any in particular; but” 

had no doubt he might do it now juſt as if he had proceeded _ 

laſt term, and that it was right for him to act as uſual, unleſs 

there ſhould, appear any particular reaſon to the contrary. 

Kew ve Hort, Cow gt2. oe noon ES»; Ee | 

It is no reaſon why the ſame jury ſhould not ſerve for the Same jury may 
trial of a cauſe, which has been already ſtruck for a former pes Sire 4 
intended trial, merely becauſe there had been a change of e 
heriffs in the mean time. Bid. e N 5 

o held alſo in C. 8B. 5 pt , : 

The King v. Perry and others, Mich. 5 D. & E. 453. If after a ſpecial 


This was an information for a libel. A ſpecial jury had jun may.” 2p 


been moved for, and ſtruck in the uſual manner. The in- 2 of 


formation went down to trial; on calling over the ſpecial jurors, no new 
jury, only part appeared. No tales was prayed by either Jury can be 
party, and the cauſe was made a remanet. fn this 'term, _ der ee 
Wood moved for a new ſpecial jury. On the day appointed tried by the jury 
before the maſter for ſtriking it, the defendant's attorney did firſt appointed. 
not attend, and it was ſtruck ex parte, Erſkine afterwards 
moved for a rule to ſhew cauſe why Mr. Wood's motion 
for a new ſpecial jury ſhould not be diſcharged, on the 
ground that defendant wiſhed for the firſt ſpecial jury, and 
that he was entitled to have them by the cauſe, | Bearcroft 
ſhewed cauſe, inſiſting, that it was a rule of courſe to ſtrike 
a new ſpecial jury; the ſame jury was not to attend aſſize 
after aſſize; that there was an end of the 8 venire and 


&fringas, and a new one ſhould now iſſue. But Mr. J. Bul- 


ler read a MS. caſe of The King v. Franklin, which was an 


information for the libel called the Craftſman; when this 
very queſtion was ſolemnly argued, and the court deter- 
mined that the ſame jury ought to try the cauſe, and that 
neither party could inſiſt upon a new ſpecial jury, but that 

an alias diftringas to the firſt jury ſhould iſſuie. 
5 ES Ff4 | 7 He 


| | \ 439 5 | \ 
Court was moved for directions to the maſter to ſtrike out How maſter 


+ He alto mentioned the form of the-di/fringas, a6 2-reafon 
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why it ſhould be the ſame jury; for, when the twenty-four 


are ſtruck out of the forty-eight, and a diffringas iſſues, the 


diftringas is returned, with the names of the jury ſpecially 
inſerted, they are put on the record; and how can they af. 


| terwardsbe got rid of? an alia, G rings mult therefore go, 


” 


and the cauſe be tried by them. Sce the above caſe, where 


the ſubject is fully entered into. 


( 


; oo 


2 Wil. 136. 


An action of covenant upon a charter · party 0 tried Xt 
the bar in Middleſex, by a ſpecial jury of the citizens of 


London, who all conſented to be ſworn, and waived any 
privilege as citizens of London, in not being obliged to go 
city to ſerve on juries. Lockyer v. E. I. Company, 


SI Trion VII. 
Of granting a View. 


* 7 . 


s i 


The practice of granting a view is founded upon the ſta 


' tutes 4 & 5 Ann, c. 16. ſ. 8. and 3 Geo. 2. c. 25. | 


By the firſt of theſe it is enacted, . That in any action; 


te brought in her Majeſty's courts of record at Weſtfimſter, 


4 where it ſhall appear to the court that it will be proper and 
« neceſſary that the jurors who are to try the iſſues in any 


5 ſuch actions ſhould have the view of the meſſuages, lands, 
t or place in queſtion, in erder to their better underſtanding 
* the evidence that will be given upon the trials of ſuch 


- « iſſues in every ſuch caſe, the reſpective courts, in which 


rpora 4 riff, or ſuch other officer to whom the 
« directed, ſhall be commanded to have ſix out of the jßirſt 


| a PAR of *©- ſuch actions ſhall be depending, may order ſpecial writs 
Ain gas and 


« of diſtringas or habeas corpora to iſſue; by which the ſhes 
aid writs ſhall be 


« twelve of the jurors named in ſuch writs, or ſome greater 


e number of them, at the place in queſtion, ſame conve- 
e nient time before the trial, who then and there ſhall have 


« the matter in queſtion ſhewn to them, by the perſons in 
de the ſaid writs named to be appointed by the court; and 
« the ſaid ſheriff, or other officer who is to execute the ſaid 


„ writs, ſhall, by a ſpecial return upon the ſame, cm 


te that the view hath been had, according to the co 


| e of the ſaid writs.” CY 
a ? =” 2. c. 25. And by 3 Geo. 2. c. 25. f. 14. © Where a view ſhall be 


ct allowed in any cauſe; in ſuch caſe fix of the jurors named 


| « in ſuch pannel, or more, who ſhall be mutually conſented 
to by the parties or their agents on both ſides, or if they 


cannot 


1 
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e cannot agree, ſhall be named by the proper officer of the 
« reſpeRive courts of King's Bench, Common Pleas, Exe 


u chequer at Weſtminſter, or the Grand Seſſion in Wales, 


e or the counties palatine for the cauſes in their reſpeQive - 


& courts; or, if need be, by a judge of the reſpective courts 


u where the*cauſe is depending, or by the judge or judges 


« before whom the-cauſe ſhall be brought on to trial reſpec» - 
« tively, ſhall have the view, and ſhall be firſt ſworn, or 


« ſuch of them as appear upon the jury to try the ſaid cauſe, 


& be drawn, to be added to the viewers who appear, as 


| « before any drawing as aforeſaid; and ſo many only ſhall 


ﬆ ſhall, after all defaulters and challenges allowed, make UP | 
| ſuel 


the number of twelve, to be ſworn for the trial of 


The 4th of Ann. does not extend to criminal caſes, ſo 


that in them there can be no rule for a view without conſent. ' 


As the above ſtatutes are clearly and fully explained, and 


the whole doctrine of granting views ſettled and laid down 


in 1 Burr. 253. I ſhall content myſelf with reciting at length 


what that reporter has ſaid upon the ſubject, . 
Great inconvenience had ariſen from the abuſe of views, 
and their being perverted into means of delay, to the into- 
lerable hindrance of juſtice. Some late inſtances ſhewed 
the mifchief in a glaring light; and the example being once 
ſet, there was no doubt it would be followed. 

After the 4 & 5 Ann. c. 16. ſ. 8. views were granted 
upon motions of courſe; and upon this act, and 3 G. 2. 


c. 25. ſ. 14. a motion prevailed, © Thut fix of the firſt 


twelve upon the pannel muſt view and appear at the trial; 
* if they did not, there could be no trial, and the cauſe 
© muſt go off.“ | . Ears | | 
Where either party wiſhed delay or vexation, he moved 
for a view. A thouſand accidents might prevent a view, or 
fix of the firſt twelve from attending the view, or their at. 


tending the trial: he who wiſhed them not to attend, might, 


by various ways, bring it about, Where a defendant in 
poſſeſſion was well liked, and the plaintiff. a ſtranger, or 


unpopular, gentlemen of themſelves found excuſes, eſpe- 


cially if the view was troubleſome and at a diſtance. Cauſes, 


in ſeveral counties had, at a great expence, been repeatedly _ 


carried down and put off, either becauſe there was no view, 


or becauſe fix of the firſt twelve did not attend the view, or 


did not attend the trial ; though twelve. viewers ſhould ap- 
pear at the trial, yet, according to the notion which pre- 
vailed, if fix of the firſt twelve upon the pannel were not 


* 


| The 


_ or GRANTING A VIEW. [Ck 


| How abuſes re- The tendency of this abuſe to delay, the vexatious ex. 
| medied, pence, and the obſtruction of juſtice, was ſo manifeſt, that 
mY the court thought it their duty to conſider of a remedy ; and 
gat Mich. term 1757, and at other times, Lord Mansfield 
informed the bar to the following effect: „That they had 
. conferred together upon the abuſe of views, and conſi. 
F « dered of a remedy in the power of the court.” N e 
How the matter Before the 4 & 5 Ann. c. 16. f. 8. there could be no 
 Roor before (the view till after the cauſe had been brought on to trial. If the 
we court ſaw the queſtion involved in obſcurity which might be 
| cleared up by a view, the cauſe was put off, that the jurors 
might have a view before it came on to be tried again. The 
rule for a view proceeded upon the previous opinion of the 
- © court, or judge at the trial, © that the nature of the queſ- 
4 tion made a view not only proper and neceffary z” for the 
j jucdgges at the aſſizes were not to give way to the delay and 
/ expence of a view, unleſs they ſaw that the cauſe could not 
be underſtood without one. However, it often happened, 
in fact, that, upon the deſire of either party, cauſes were 
put off for want of a view, upon ſpecious allegations from 
the nature of the queſtion, © that a view was proper,” 
 _*,_, without going into the proof, ſo as to be able to judge whe- 
ther the evidence might not be underſtood without it. 
Why that fla= This circuity occaſioned delay and expence; to prevent 
tute enacted. which, the 4 & 5 Ann. c. 16. 1. 8. empowered the courts 
WES at Weſtminſter to grant a view in the firſt inſtance previous 
to the trial. | ls as. MY e 
A s a view might be of uſe, and, in this ſhape, was at- 
+ tended with no delay, and but little expence, it became the 
Practice to grant them of courſe upon the motion of either 
3 x arty. '- | RN 5 5 e 
How 3 G. 2. pi” he 3 G. 2. c. 28. ſ. 14. provides, That, where a 
eonſtrued. ( view ſhall be allowed, the jurors who have had the view 
4 ſhall be firſt ſworn (or ſuch of them as ſhall appear) be- 
4 fore any drawing” which means in appoſition to ſuch y 
other jurors as are to be drawn by ballot; and not to eſta- a1 
1 bliſh, „ that fix at leaſt of the firſt twelve ſhall be ſworn.” ( 
This ſtrict con. Upon a ſtrict conſtruction of theſe two acts in practice, pe 
je 
pe. 
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ftruQion cauſe' the abuſe, which is now grown into an intolerable grievance, 
ef uſe. has arifen. Nothing can be plainer than the 4 & 5 Ann. 


on ple ad c. 16. ſ. 8. The courts are not bound to grant a view of | th 
Ann. thatit is courſe ; the act only ſays, © they 1 order it where it vi 
Giſcretionary in 46 ſhall appear to them that it will be proper and ne- an 


court to grant , ” ; 
view. * ceſlary. : 


i | , 
-It is infinitely better that a cauſe ſhould be tried upon 2 T 
view had by any twelve, than by fix of the firſt twelve; 5 


. i See. vil.) OF GRANTT 


x. WM by any fix, or by fewer than ſix; or even without any view 

at at all, than that the trial ſhould be delayed from year to year, 

nd perhaps for ever, It can never be proper or neceſſary to 

1d grant a view which is aſked and uſed for ſo unjuſt a purpoſe. : 

ad There have been inſtances of great cauſes put off for Abſurdity ana 

fi- jears; and though even nine, ten, or eleven viewers have hoy map inter we 
| attended, yet upon objeCtion, “ that they were not fix of neceſfarily be- 

no « the firſt twelve,” the cauſe has been put off, and a view. ing fix of the 

he moved for again, as of courſe, by the party who had availed ®'# twelve. 

be - himſelf of ſo glaring a chicane. e Fin | 

I We are all clearly of opinion, that the act of parliament 

he meant a view ſhould 8 granted, unleſs the court was 

he ſatisfied that it was proper and neceſſarrx. ; 

ef- The abuſe to which they are now perverted makes this How remedied, 

the caution our indiſpenſable duty; and therefore, upon every by the court be- 

nd motion for a view, we will hear both parties, and examine ing extremely 


not {upon all the circumſtances which ſhall be laid before us on T. * 
ed, both ſides) into the propriety and neceſſity of the motion; without party 


ere unleſs the party who applies will conſent to and move it, ebene | 
om upon terms which ſhall prevent an unfair uſe being made of that trial ſhall 


Yr, it, to the-prejudice'of the other fide, and the obſtruction of not be delayed. 
he- juſtice. 1 | 55 e (df 1 | 
f Lord Mansfield having made this declaration, his Lordſhip 

ent defired the gentlemen of the bar to think of it; and if any 


arts objections ſhould occur, to mention them. Thats 
ous Ihe expedient propoſed by the court was univerſally ap- 
a : | ORE a LO OD 1 

at- 1 The firſt inſtance happened in Hilary term 1757, in a great Firſt inftance of 
the cauſe between Pierce and The Earl of Faulconberg aud others; *his practice. 
ther which was an iſſue out of Chancery often tried at Durham 

by ſpecial juries, and now ordered to be tried at bar by ſpe- 
e 2 cial jury from Yorkſhire. (See the rule at large, together with 
iew the addition of the conſent, part infra, pa. 453, 454.) | 
be- - Subſequent to this was the cauſe of The Earl of Darlington Another in- 
uch v. George Bowes Eſq. ; which was an iſſue out of Chancery, eas eg 
ſta- and had been thrice carried down to be tried at Durham, CONDE 
1 (where there are aſſizes only once a year,) at a great ex- g | 
tice, pence, and every time put off by the defendant, upon ob- £ 
nce, jections on account of the view. Once nine viewers ap- 
unn. peared; but they were not ſix of the firſt twelve. Another 
w of time, only four viewers appeared at the aſſizes. In 175%, a 
re it view was granted by mutual conſent upon terms; but, by 
ne- an accident (of a fall from his horſe): the judge of aſſize was 


3 from trying it. The defendant Bowes moved in 

Trinity term 1758 for a view, but refuſed to renew his 

3 or former conſent, or to come into any terms; inſiſting, that - 
by by law he was entitled to a view of courſe, The N 8 


4 
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1 
both motions were adjouryed to the laſt day of the ſame 


Trinity term 1758; when the court, upon all the circum. 


ſtances, rejected the defendant's motion, unleſs he ſhould 
conſent (within a week) to the terms propoſed; — he would 


not conſent. The cauſe came on to be tried at Durham, 


without a view, before Mr. Baron Smythe. It happened 


many of the jurors had viewed upon ſome of the former oc. 
caſions; a verdict was given for the plaintiff to the atiſ. 
faction of the judge. The defendant moved the court of 
Chancery for a new trial, becauſe he had been refuſed 3 


view, and becauſe it might be fit to have another trial before 


| his inheritance was bound: Mr. Baron Smythe certified, 
e that he was ſatisfied with the verdict;“ and alſo, “ that 
a view was totally unneceſſary, there being no diſpute 
“ concerning the locality, diſcrimination, or limits of the 


4 premiſes, but merely a queſtion, To whom certain lands 


* belonged?” The court of Chancery thought proper to 


rant another trial; but approved of denying a view, unleſs 
8 renewed his conſent, and made it part of the order for a 
new trial, that he ſhould conſent to the terms.“ It was 
again tried before Mr. Juſtice Bathurſt, and a verdict was 


found for the plaintiff to his ſatisfaction. The defendant 
moved the court of Chancery for a new trial, which was 
refuſed, _ F oO on ade ae pay ot LD 

Had not the court put a check to granting views from 


time to time as of courſe, a rich defendant, conſcious that 


the merits were againſt him, might, from pique or humour, 


or litigiouſneſs, have kept off the cauſe as long as he lived 


for want of a view, upon a queſtion. where a view could not 
be of the leaſt utility. 


The wiſdom and fitneſs of what the court 8 re- 


gulate views was ſo fully manifeſted upon the occaſion of 


this cauſe, and appeared to be ſo well juſtified by the au- 


| thority given them by the act of parliament, and by every 


principle of juſtice and conveniente, that no party has ever 
fince moved for a view without conſenting to the terms, 
And it is found in experience that views are now regularly 
had, and a competent number of yiewers appeared at the 
trial. A view 1s not aſked now, except in caſes where it 
may probably be of uſe; and, as the non-attendance of 


viewers can now gratify neither party, both concur in wiſh- | 
ing the duty performed. NRA | | 


The rule that was made in the firſt inſtance that happened 
after the expedient was propoſed by the court, and was re- 


_ ceived with general approbation, as is aboye mentioned, was 
drawn up in the following wordg 3 © 


© Saturdy 


- aw ”—_— — . 8 II * 


-e 


. 5 


es 
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Saturday next after fſteen days of Saint Hilary, in the Tem af rate 


— year of King George the Second. Pierce Eſq. v. Earl 3 1 
Faulcumberg and others: | | 24: 5 


- «6 By conſent of counſel on both ſides, it is ordered, That 
« there iſſue a diſtringas juratores, to be directed to the ſhe- | 
« riff of the county of York ; in which ſhall be contained a 
« clauſe, commanding the ſaid ſheriff to have ſix or more of 

«- the firſt twelve of the jurors to be impannelled and re- 

« turned, to —_—_ iſſue between the parties at the place in 

« queſtion, before the time of the trial of the faid iſſue, to 

« wit, upon, &c.; and that B. R. on the part of the 

« plaintiff, and T. W. on the part of the defendants, ſhall 

« attend on the ſame day, and ſhew the matters in queſtion 

«to the ſaid fix or more of the firſt twelve of the ſaid 

« jurors; and that the expences of taking the ſaid view 


. ſhall be equally borne by both parties, and no evidence 


« ſhall be given on either ſide at the time of taking thereof.” 1 

„% And by the like conſent, it is further ordered, That The conſent as 
&« in caſe no view ſhall be had, or if a view ſhall be had by delay ſhall be 
« any of the ſaid jurors, (whether they ſhall happen to be occaſioned. . 
« any of the twelve jurors who ſhall be firſt named in the | 
« faid writ or not,) yet the ſaid trial ſhall proceed, and no 

« objection ſhall be made on either fide, either for want of 


« a view, or that a view was not had by any of the twelve 


4 jurors firſt named, or for that it was not had by any par- 


« ticular number of the jurors named in the ſaid writ, or for 
« want of a proper return to the ſaid writ. 

« On the motion of Mr. Morton, of counſel for the plain- 
« tiff; and Mr. Gould, of counſel for the defendants.” 

The cauſe was tried at the bar on the 7th of May 1757, 
and a full jury of viewers appeared. e | 
The above-recited rule was for a view to be had by a ſpe- This regulation 
cial jury, and was made abſolute at once, being conſented came into com- 
to by both parties? But during the remainder of the ſanmne as 
term (of Hilary 1757), and alſo during the three following ga, as a rule 
terms (of Eaſter, Trinity, and Michaelmas 1757), the court, to ſhew cauſe z 
upon proper affidavits, granted like rules ( mutatis mutandis ) 
in caſes that were to be tried by common juries, making 
them only © to ſhew cauſe,” not abſolute in the firſt inn: 
ſtance, The next term (Hilary 1758) they made ſome of afterwards | 
them © to. ſhew cauſe,” others abſolute in the firſt inſtance, Sranted in firſt | 
but none without proper affidavits. Soon after, vis. in Tri- 7 
nity term 1758, they made all theſe rules abſolute in the firſt 
inſtance; ſome upon affidavir, others as of courſe; ſince now mere mo- 
which time they are become motions of courſe, without tions of courſe... 
affidavit,” a counſel's mere ſignature being ſufficient, 
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The form of them is as follow: 


4 It is ordered, That there iſſue a writ of diſtringa- 
tte furatores, & e. &c. taking thereof” (in the words of the 
firſt clauſe. of the above · recited rule between Pierce and 
Lord Faulconberg and others). The additional clauſe is ex- 


preſſed in theſe terms: The. plaintiff (or the defendant, 


vis. the party who prays the view) conſenting, that in caſe 


no view ſhall be had, or if a view ſhall be had by any of 
e the faid jurors, whether they ſhall happen to be any of 
ac the twelve jurors who ſhall be firſt named in the ſaid writ 


. or not, yet the ſaid trial ſhall proceed, and no objection 
„ ſhall be made on either fide on account thereof, or for 


| «© want of a proper return to the ſaid writ.” | 


The rule for a view, where the cauſe is to be tried by h 


common jury, could not continue the ſame ſince the bal. 
loting act (3 G. 2. c. 25.) as it was before, nor could it be 


exactly like that for views by. ſpecial juries (by reaſon of the 


particular directions given by the 14th ſection of the ballot- 


ing act); but it uſed to run much like it, only mutatis mu- 


tandis. The preſent form (ſince that act) is this: „ It is 


4 ordered, That there iſſue a writ of diſfringas juratores, to 


4 be directed to the ſheriff of the county of Y. in which 
4 ſhall be contained a clauſe, commanding the ſaid ſheriff to 


« have fix or ſome greater number of the jurors to be im- 
„ pannelled and returned, to try the iſſue between the par. 


4 ties, who ſhall be mutually conſented to by the ſaid parties, 


46. or their agents, at the place in queſtion, before the time 
« of the trial of the ſaid ifſue, to wit, upon, &c. and that 
« R. R. on the part of the plaintiff, .and T. W. on the part 


404. of the defendant, ſhall attend on the 3 and ſhew 
t the matters in queſtion to the ſaid ſix, or ſome greater 
44 number of the ſaid jurors, who ſhall be mutually con- 


c ſented to as aforeſaid; and that the expences of taking 
4 the ſaid, view ſhall be equally borne by both parties; and 


4 no evidence ſhall be given on either ſide at the time of 

we O ⁵ Fr i Rn. 
Ihe additional clauſe, now added to this rule, is in theſe 
words: © The plaintiff, or the defendant,” (the party at 


whoſe inſtance the rule is prayed,) “ conſenting, that in 
% caſe no view ſhall be had, or if a view ſhall be had by any 
« of the jurors, whether they ſhall happen to be fix or any 
c particular number of the jurors, who ſhall be ſo mutually 
& conſented to as aforeſaid, yet the trial ſhall proceed, and 
«© no objection ſhall be made on either fide on account 


thereof, or for want of a proper return to the ſaid writ.” 


x Burr, 253 to 258, 


In 


* 
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In the Common Pleas the method is the ſame, except that, In ©. B. Sams 


_ 


inſtead of the Jifringas juratores for a view, their proceſs is ati nes 


de for the name and place of abode, & c. of his ſhewer. Carry brief taining a view | 
with ſufficient inſtructions as to time and place of meeting, Sc. to clerk in n.: .. 


In wacation this is done by a Judge's order,. | counſel having figned In vacation. 


After the merits of the cauſe had been determined at the Of the condu8@ 
afſizes by a ſpecial jury, after a trial of twenty hours, de- Oy | 
fendant moved to ſet aſide the verdict, upon affidavit that viewers on the 


plaintiff's ſhewer, at a view purſuant to a rule of court pre- view. 


vious" to the trial, had miſbehaved himſelf, by telling the 5 


been ee to the vie wers, and he had acquainted them 
that he had known the place many years, and given an ac- 
count of the boundary, &c. this would have been improper, - 
becauſe, it is giving evidence before the trial. Goodtitle on 
demiſe of Symons v. Clark, Bar. 457. „„ 


Section VIII. 


O examining Witneſſes on Interrogatories. 


lt is ſometimes neceſſary to apply to the court for leave to When neceſſary 
examine witneſſes on interrogatories; as if they are about to 2 3 = 
leave the kingdom before the trial, and not likely to return rogatories. 


— 


| in time, or the like; in which caſe, the party would be de. 
4+... Prived of the benefit of their teſtimony. ' > | 
Orobnd of ap- This application to the court is founded upon an aſſidavit, 
- Plication- that ſuch perſon is a material witneſs, without whoſe teſti. 
m-ony you cannot proceed to trial, and that he is on ſuch a 
day going to the Eaſt Indies (or the like); it is a rule to ſhew 
How leave ob- Cauſe, which afterwards muſt be made abſolute, in the uſual 
in vacations If in vacation, it is done by judge's order. 
Other fide muſt As this is not ſtrictly conſiſtent with the rules of legal 
conſentz _ evidence, it is a matter e gratid, and can only be done with 
dle conſent of the other pr, 
it not, how | | If, however, the requeſt is reaſonable and equitable, and 
court will re= | Juſtice is not likely to be adminiſtered without it, though the 
le. courts of law cannot immediately compel the other fide to 
Ceconſent, yet they will prevent them from gaining any ad- 
= vantage by ſuch obſtinacy, and aſſiſt the parry applying, by 
putting off the trial from time to time; until ſuch conſent be 
ined, or the material witneſs returns, or a bill in equity 
may be filed, or the like. Fairly v. Newnham, Do. 420. 
| "This mode of - Upon the ſame principle, if witneſſes live out of the reach 
| examination of the proceſs of the courts, and cannot be compelled to at- 
e eee tend, upon application of the court to have them examined 
out of the reach before commiſſioners, ſpecially appointed and approved of 
| of proceſs; by the oppoſite party, and that ſuch depoſitions ſhould be 


read at the trial, if the other fide will not conſent, court will 


put off the trial for ever. Moftyn v. Fabrigas, Cow. 174. 


by writ of In ſuch examinations, a writ of dedimus poteftatum iſſues, 

dedimus. Which is annexed to the interrogatories, and the commiſ- 
ſioners certify the anſwers under their ſeals... 1 
But if the a.. But if the party can procure the attendance of ſuch wit- 


tendance of neſs at the trial, his depoſitions muſt not be read. How v. 


. e eee Acton, 12 Mod. 493. bs 4 8 . 
As if a witneſs going to ſea be examined by interrogatories 


depoſitions | 
| - "ip be before a judge, and the trial comes on before he is gone, his 
3 depoſition ſhall not be read, but he muſt appear; for the 
| rule, in ſuch caſe, is made on a ſuppoſal of his abſence. 
Sal. 691. Anon. %% pro cons | 


hs When the rule is made abſolute, a copy thereof muſt be ſerved on th 
—_ bed ng attorney of the other fide, together with a ng 45 time and pla 
' ebtained, fuch witneſs is to be examined, and alſo a copy of the interrogatories t 
| be adminiſtered to him. The other fide may han 
 , gatories, by way of croſs examination of ſuch witneſi, and ſend them ii 
the judge i chambers. The witneſs, at the time appointed, is talen to the 
Judge's chambers, and is examined by the judge's clerk, and ſauorn up 
the interrogatories on both fides, after . 


OF INTERROGATORIES. fen. N. 


alſo draw up interrt- 


4 
4 


d on tht 
nd plact 
tories u 
interri· 
{ them i 
ben to tht 


rn up 
be | 


| Declare. 


ee Ds Jory Oe, Canto e, fun he fu. ese 
for his evidence)" £2) | 


fame witneſs,” 


| See, vin. or - INTERROGATORIE5. 


the Ade. The interrogatories muſt be figned by counſel, fee 
1. 18. and engrofſed on a tabelbe penm flamp parchment. The depo- 
850 are afterwards produced, and 1 at the trial. 


— interrogatories ſor the examination of a wit- 8 
ne! 5 . FN. 


ee for Und 't *. Aale, ird J E. F ,. 4 Formofi inter- 
e Plaintiff. witneſs to be e ſworn, and examined on togatories for 


fart and e A. B. iff. in a certain cauſe, now depend- Plaintiff; 

= in 2 e court 0 2 lord 2 K King, befere the King himſelf, 2 | 
C.D. <:fendant thertin, before Sin Francis. Buller * one of bit 
Majefty*s juftices of the court of King' s Bench, Purſuant to a rult b 
faid court made, on next, after. inthe 34th year of 
the reign of King George the Third: (or, if an order. ſay, Purſuant 
abu order if the fad, rancis Buller, made the © day of” \ 9. 

1 N Do you know the parties, plaintiff and defendant, in owe 

Lo theſe interrogatories named, or either L and ahi 5 

i and bow Jong have Jou known hem, either, or which of t t em? ho | {5 


Laſtly, — ee wiekiag; or 3 

thing touching the. matter in queſtion in this cauſe, 'that may iend to the 

oo and advanzage: of the complainant in this cauſe, befides what you 
been interraga:ed thereto? Declare the ſame fully 18 at ne 

i/ you Bad been particularly interrogated thereto.  _ 


Tnterragataries my  Interrogatorits wo & benen, Ve. far te- for defendant3 7 
& the defendant... fore)! * . 1 15 Fx; 

Great nicety is required in lig interrogatories ; and 
3 care mat be; —_ _ the queſtions are not too 


ing. 
Fotm of 3 for ine croſs examination of the 


eee to ay adninifered 10 and wu: on he * 4 eb a 
behalf, of A. B. 25. iff, in à certain cauſe now. depending the po c. as —— of 
before, againſt « D. defendant therein, by way of cro/5 examination witneſſes, 
to certain interrogatories to be adminiſtered to the ſaid E. F. on behalf 
of the ſail plaintiff, before Sir Francis MER) Te, as Yo _ 


fv @ certain 1 oe c. 4 agen. 
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'« Of competing imat e at the Trial 


SEE. TS the Proceſs for that Nurse a I 


(BY Of the Expences of Wirnefiſes, wt oy: paid. 


C — ehem in eals of Dit 
* Fe N i 


a of te Procef vr chat Purple, ants loc: 


N . Ln, 1 15 1 2 4 


i As it is weünden we 8 dne in the fe to prove 10 


to compel * 


pearance of 
witneſſes. 


—_ 
4 


— 


Form of ſub- 

pena for 
afſizes. 

Four witneſſes 

may be put in 

one 


evidence the matter in iſſue between 1 and as the w 

neſſes, ho alone can prove the material facts, may be 5 
ther inimical, or at leaſt indifferent to the cauſe, or unwilk 
ing to attend, it is obviouſly neceſſary for the adminiſtration 
ol juſtice, and the inveſtigation of truth, that there ſhould 
be ſome compulſory proceſs to bring in ſueh unwilling wit- 


| nefſes'under the terrors of puniſhment, in caſe of diſobe- 


e proceſs, in both courts, is by vrit of alpen ad 


teftificandum ; the form whereof being! eget . in 
E eee, is as ee e of wo 

© Ie RN 5c 0th) 18 Nes 2. 5 

8 7 ;the Third, &c. to 4. B. Slog the Third, 54 the FOR 

C. D. Z. F. and G. H. greeting: G, of Great, Britain, France, 


We conmand you, that, all and and Ireland King; Defender of 


— buſineſſes and excuſes being the Faith, fc. to A. B. C. B. 
laid aide, you, and every of you, B. F. and G. H. greeting: We 
| By and appear in your proper per- command and firmly enjoin you, 


* 2 _ our juſtices affegned to and each of you, that, laying all 


he aſſizes in and for the other matters afide, an J notevitb. 


— Surrey, according to the ftanding any excuſe, you 2 in your 
1 of the flatute, Ic. on Ned proper 54 before our juſtices at 


he fifth da ul , " the s, to be held at in 
T. nes... ateh 


2 check the forenoon of that day of 72 ( the firſt day of the 
day, at Guildford in the ſaid aſſizes ) next enſuing, to certif) and 


county, then and there to teſtify all ſpeak the truth in a certain matter 

and ſingular thoſe things which you of controverſy pending undeter- 
and either of you know, in a cer- mined in our court, before our 
2 3 dg our court ww 2 Pices at Weſtminſter, betwttn 


. between T N "7 


13 Phi, ws ＋. J. Zee, 2 * 


9 Mr. 3 5 


a) Sec. TY or — w. 
by aviginal, add bis alldition,) of gentleman, 4 


4 plea of treſpaſs on the caſe (or treſpaſi (as f e,, Got tbe | 
whatever the action is). on the' you are not to omit, nor is any one 


art of the plaintiff, ( or defendant, 

Fs enge , 72 the aforeſaid 
day, to be tried by à jury of the 
county ; and this you, nor any of t 
vu, are in nomie to omit, under 
the penalty. 6 
Wi itne/5 Oc. Mansfiel 4 
If at the fittings in Weſtminſter, 


ſay, before our right truſty and © 


well-beloved L Lord 5 


our chief Juſtice afſig 
in our court ' 


(the day of the fining, 9 A 


the clock in the forenoon 

day, at Weſtminſter Hall in "he 
cutty.of Middleſex (or if in Lon- 
dm, ſay, at the Guildhall of the 


— Londen). Blank '<urits 
: bought at the ftationer's. 
| "Tos pay for or ſigning the ſubpana 


1,8 d. ſealing 7d. and then you 
tale out a ſubpana-ticket for each 
hs 5 to the following purport, 

and ſerve each witne/s 12 885 4 
. , cir . * 27 | 


by virtue of a aurit of ſubpana 
you directed, and herewith ſhewn 


| * yon are commanded per- 


ſnally to be and appear before 
Lind Lord Kenyon, chief juftice F- 
14275 s court of Kings Benc 

the fifteenth day Fd Fuly 
ler, =7 eight of the clock of the 
renoon of the ſame 
ninfler Hall in the county of Mid. 
aher, to teftify the truth, accord-. 
ng to your knowledge, in a certain 
cauſe now depending, and there to 
be tried, between J. B. E/q. plain- 


es of treſpa ſs en the caſe on the 
art of the 1 4 and bereof tre 
1 art not fo hs 
ne hundred 2 . iey z 
lob of Fuly in the thirty. four 


gear 


each r 
ay. 


o hold 
fore 555 on 


Monday the 24th of June next, 


day, at . 25 


if, and T. J. defendant; in a” 


SES. 
mndant, in a plea of 


of you to omit, under the penalty of - 
e ND 


2 n Sr ar 
day of 
in or 37:5 year 8 reign. 


> 


Witneſs, Sir 5 . the un N 


V. trial be to be wr pay For tial at. 


Aon, you. a, before 'Sir Lr We 
Eyre, qur chief juſtice of the court 
King's Bench, at Guildhall, 
,ondon, on © { the diy 2. 
te fitting. J, 0 reftify, Sc. 
If in Middlejex, thus :. Before © 
Sir James Eyre knight, our chief 
bat juſtice of the Bench For? W: min- 
fer, in the great / . 
there, called Weſtminſter . | 


| be „Oc. 


the proper prot bonotary to be figned, 
for which you pay 1.8. and to the 
feal-office to be ſealed, for which 


1 255 


4 5 © * 4 
n . 


len the ſubparna is filled up, H ales. 
the duty whereof is 28. carry it to nw ft &. 


yon pay 7d. and then you make out Subpeena- 


tickets for each of the witneſſes, in ticket how is 
Lee. Serve och oy TO) 


ä KY: TOSS TS , 
By virtue of, a writ ee Form of bann. 


to you directed, and herewith 

unto you, you are commanded per- 

Jonally to be and appear before his © 

Majefty' s juſtices A arg (or the | 

art as the uh yy * 

ths, -dayof &y. 

of the 450 in 15 forenoon 

of * ng day, to 25 the 

truth, according to your knowledge, 

in a certain cauſe now depending, 

and there to be tried, between 

A. B. plaintiff and C. D. , 

An the county of 

pen, defendant, in a'plea 0, 7 

th A the ation is) on't 


part of the plaintiff, (or the e- 

fendant, if at bis inflance ſub- . 
Lena,, ; and hereof eu are not 
1 8 8 to 


- 


„ or SUBPOENAING WITNESSES, Ch. I () ff 


! ' year de reamat arr erti fal, one kad 
lord | cy the Third e 7 fall _ day 
Great Britain, Sc. in the year of in the year 4 our Lord 
ane, 1798, and in ibe pear of 
5 8 wy E reign of our ſovereign lord 

es 


at 7. 5. er finding, - George the T. Fs king of Great 
af SY TS OR p 
| 5 0 R. Attorney. 
Of — an ke 4 "IP in | his poſſeſſion: any n deeds, a 
_ N v7 0 ” accounts, or other things which it may be neceſſary 4 
34.1 2225 0 produce on the trial of the cauſe, or on the execution of 1 


the inquiry, he ſhould be ſeryed with a ſubpena. duces tecum, 
commanding him to bring with him, and produce the ſame 
at the trial of the cauſe, or execution of the inquiry: which 
ſubpcena is like the former, only you inſert a clauſe, after 
E the * of — or e to 9 F oui 


#5 1? 


; Form thereof, Jah 4% alk thas you bring 55 "you hut Aids Woke bine * 
place aforeſaid, a certain deed or inſtrument in voriting, bearing dat, 


c, (deſcribe the thing to be produced, ) then and there to teft:fy and 
Dees all and fingular thoſe things which you or either of you Rnow, of 
| the ſaid deed or inflrument doth import, of and concorning a certain 
Lion now in our court, be Wot 1 * Oe. f — 15 4 row 2 | 
fealed as before.” Ws | 


22 But an attorney is not obliged to obey © a PEAK, with 
| 2 a duces tecum of papers belonging to his client, ſerved: upon 
aim to found a proſecution by indictment againſt his client 
. for forging them. Res v. Dixon, Burr. 1637. 
When a notice But if the requiſite papers, letters, & c. are in poſſeſſion 
rn Le. wil of the plaintiff or defendant, or the reſpective attornies in 
doo. the cauſe, a common written notice to France. them will 
8 be ſufficient, 
How witneſs in If the witneſs be in enſtody, he muſt be og up 1 


n babeas corpus ad t efrificandum. 


brought up, 
Make an affidavit, 5 
Affdavit to ob- Tat 4. B. now à pri or 40 in c v5 8 „. | . 
tain habeas cor- an avill be, a — . 7 for this , in the . of this eyic 
pus. cauſe. And this deponent further ſaith, that he is adviſed, and werily 3 
bY believes, that he cannot ſafe aftly proceed 10 the trial ee awithout the to a 
| teſtimony of the ſaid H. B. mer 


Sæusar affidavit before a jndge, who will grant his fiat. for habeas - fery 
corpus. dngroſs writ of | $i corpus on 58. ffamp parchment, get the 
judge“ name indorſed thereon : 1t 8 be 175 and ſealed as ſubpana; tach 
then leave it at marſbal's or gaoler”s, in whoſe cuſtody witneſs is; and, cou 
aàt ſame time, tender his reaſonabl FRO 8. ek him TY other- 20 8 
x: a N > 0X 95 Pea 


" #4 WS of 


; 


77 ” : a 
ü f 5 : 
y 3 , DE * : r 58 1 * 1 5 $2 #4 10 „ 
CA) Sec. IX.] OF SUBPCENAING 
£ 3 4 y 4 4 4+% " 4” 
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— 


court, or before a judge, without an affidavit made by the .. 
party applying, that the witneſs is a material one. The King ben aner 
v. Layer, Fort. 496. Rex v. Barbage, Burr. 1440. TOW 


2 * 
- 


And it muſt be ſigned by a Judge, or it is nugatory. Ker — 8 5 


vi. Roddam, Cowp. 672. | | 
Ihe court will not grant a-habeas corpus ad teftificandum to Who may or 
bring up a prifoner of war, it muſt be done by an order was way wg 
From the ſecretary of ſtate ; or he may be examined on inter- habeas corpus; 3 
rogatories. Furiy v. Newnham, Do. 420. . 
Sailors on board a ſhip cannot be brought up by habeas milos; 
 rorpus againſt their-conſent as priſoners; but on atfidavit that Hp 
they have been ſerved with A es; and are willing to at- 
tend, judge will grant an habeas corpus to the commander 
of the ſhip to bring them up. Rex v. Roddam, Cowp. 672. 5: 
It was formerly held, that a priſoner in execution could Prifoners in ex. 
not be brought up to give evidence by habeas corpus, as it e Ei 
would operate as an eſcape in the warden or marſhal, 
Comb. 17. 48. Burdus v. Shorter, Bar. 2222 
But in the King v. Burbage, Burr. 1440. on ſuch a mo- 
tion it is faid that lord Mansfield agreed, that in general a 
habeas corpus ad teſtificandum will he to remove a perſon in 
execution to be a witneſs; but refuſed that application, 
thinking it, under the circumſtances of the caſe, a mere 
contrivance. JFF 25 
Witneſſes ought to have a reaſonable time to put their Reaſonable time 
own affairs in ſuch order, that their attendance upon the muſt be allowed 
court may be of as little prejudice to themſelves as poſſible: eb 
and the court of B. R. held, that notice at two in the after- ance, 
noon in the city to attend the fittings that evening at Weſt- 
minſter, was too ſhort a time. Hammond v. Stewart, Str. 
gn n | 1 fs 
ſerved with 
ſubpœna. 


845. 1 | | 1 | 
And this, although he is defendant's attorney, and his 
evidence is againſt his. client. „ „ 

If the defendant's attorney, who is a ſubſcribing witneſs Een though 
to an agreement upon which the plaintiff brings his eject- defendant's at- 
ment, refuſe to give evidence of his atteſtation, &c. upon n ! 
fervice of a ſubpœna upon him in court for that purpoſe, : 
the court, out of which the record iſſues, will grant an at- 
pens againſt him. Dae on dem. Jupp v. Andrews, | 
Zi“ ) mk 
_ Service dr ſubpoena ſhould be perſonal ſervice, otherwiſe $ubpena muft 

de court will not grant an attachment, though perhaps 2 
an action might lie. Smaſt v. Whitmill, Str. 1054. | 

DES , > oe 0) Of 


2 
o 


The habeas corpus cannot be obtained either by motion in Neceflity there= 


priſoners of warz 


N FIC I a oy o | & es; | 7 - WE 
Bat if the witneſs happens to be in court at the trial, a But if in court. 
ſubpoena ticket then ſerved upon him is ſufficient. Cowp. Þ* may be then 


eelau ett R to tet 4 . 
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be tendered. 
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OF SUBPENAING WITNESSES. Ch. Lx. 00 


0 Of the Expences of Witneſſes, and how paid. 
No witneſs is obliged to attend, unleſs. his reaſonable 


mo x 
e quantum of theſe expences muſt be governed by the 


- Circumſtances of the caſe. 


Two guineas for a witneſs to « come. from Cheſter to 


| Guildhall. held not ſufficient, Chapman Fu; .P, vinton, Str. | 


1150. 
There ſhould be cnangh tendered to cover the whole ex 


a 1 of the j l and of the neceſſary ſtay at the place 


v. Prentice, 1 C. B. T. R. 49. 
The r of expences muſt be made 0 the ſubpcen 
is ſerved. Did. 


For even if without fic trader being: made, the witneſs 


attends at the trial, and his expences are there tendered, it 


is not good ; but he may refuſe to give teſtimony. Bowl 


v. 5 Blac. 36. 


or a perſon- not properly ſubpornaed, is to be looked 
upon only as a ſtander-by; and it is no contempt of the 


; _ for a Rander-by to be rinſed to 'Oy: examined.— 


| When Aa ſubpoena is ſerved on a witneſs i in e 
ſhilling is uſually given; but if he is at any diſtance, and 


- muſt reaſonably incur expence to attend the trial, it ſhould 
be tendered him. | 
For in no caſe is a witneſs obliged to truſt to the court | 


allowing him more when he comes to be ſworn ; perhaps 
the party may not call him, and then it may- -be difficult for 


him to get home again. Str. 1150. 


Any contingent lofſes which witneſſes. may ſuffer by obey- 


| T ſubpcena, cannot be allowed on the taxation of coſts. 


Uluffon v. Staples, Do. 438. 


| (c) Oß the Remedy againſt Witneſſes i in caſe of 


Diſobedience. 
1 12 LIP be properly ſerved with the 3 and 


nd his expences tendered, and he refuſes to appear and give 


evidence on the trial, there are two remedies at the election 


of the party; the one a criminal proceeding by attachment, 


the other a civil proceeding by action. 
The remedy by attachment is a modern proceeding; z the 
C. J. in 22 G. 2. ſaid he remembered the firſt motion for 


ttbem: and it was a Jong time after the court of King's 
Nl Bench "bad IE this e chat the court of Common 


Pleas 


2 are tendered him by the party N his teſti» | 


D=wso re 2 


woLrng = 


ers mourn gs®n 


2B w 


Do. 556, 


(C) Sec, IX.) OF SUBPEENAING WITNESSES. 


1 


man v. P, ointon, Str. 11 50. 


. 
Pleas would accede to it. Huffe v. 2 owke, Bar. 33. Chap- | 


But in 25 G. 2. Friend v. Hope, Bar. 36. a rule to ſhew | 


cauſe why an attachment ſhould not iſſue, was granted in 


C. B. and would have been made abſolute had not the ſub- 


na been irregularly ſerved ; and now both courts give 


| this remedy by attachment, but proceed therein with great 
caution, expecting to be well ſatisfied of the ſubpeena hay- 


ing been properly ſerved, and N tendered, and the 


like. Fuller v. Prentice, 1 C. B. T. R. 49. Bowles v. Fohn- 


ſon, B. R. Blac. 36, _. 5 1 
An attachment Was granted againſt a bailiff for refuſing 


7 make an affidavit of the fervice of a ſubpœna upon a 


witneſs; which affidavit was neceſſary in order to found a 
motion for an attachment againſt him for his non-appear- 
ance; for a bailiff is in a very different ſituation from an- 
other man, being an officer of the court. The King v, Rudge, 
Back 434 ©7595 he 5: | > FA IS 

As Hh the civil proceeding by action, it may either be an 
action upon the caſe for damages, or the party may reſort 
to his remedy under the ſtat. 5 Eliz. c. 9. ſ. 12. which gives 


- 


a penalty of .zo/.z and alſo ſuch further recompence to the 


by action. 


party grieved, as the judge of the court out of which the 


roceſs iſſued ſhall award. This further recompence, there- 
pre, muſt be aſſeſſed by the court; and upon that aſſeſſ- 
ment an action of debt may be brought. So an action of 
debt may be brought for the 10/. penalty. Pearſon v. Les, 
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| £ 3 . Of Trials at. Bar. ee e 

| ( ; Ste. 2. Of preparing Briefs, and 3 T vials, 

| e. 3. Of challenging the Fury and Ta T ale 1 . 
| . Sxe, 4. Of nonſuiting at the Trial. Es 

| | '' » "SEC. 5. Of References at the T: 25 EY a6: 

1 „deen G0 Of Demurrers to Evidence, and ” Bills 1 
HY NETS NEST | | 

| Sic. [os Of. Verdifts and Caſes. reſerved. 
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To 5 Of. 75 Rig 47 Bar. 

B I EH 

|  Pormerlythe FOrMPRLY all trials were had at be bor of the court 
| uſual mode of in actions which were firſt commenced there; but this 


trial. 
1 ſeldom happened, except in matters of conſequence, as tri- 


! 

| | fling ſuits were brought and determined in the court baron, 
1 - hundred, or county court. 

Hos fell into But when it became the uſage to bring ations of any 
| diſuſe; trivial nature in the courts of Weſtminſter, it was found to 


| be an intolerable burden to compel the parties' witneſſes and 
F Aurors to come from the diſtant parts of the kingdom to try 
| : ſuch ſuits, A practice, therefore, very early obtained of 
dy continuing continuing the cauſe from term to term in the court above, 
cauſe till juf- provided the juſtices in eyre did not previouſly come into 
—_— the county where the cauſe of action aroſe : and if it hap- 
county. pended that they arrived there within that interval, then the 
cauſe was removed from the juriſdiction of the juſtices at 

Juſtices of ere Weſtminſter to that of the juſtices in eyre; afterwards the 
Aukicerofaiize, juſtices in eyre were ſuperſeded by the juſtices of aſſize, 

to whom, by ſtatute of 13 Edw. 1. a power was given to 

You try all common cauſes; and now, by virtue of the com- 
maiiſſion of nf prive, as it is called, all common cauſes 
| are tried at the aſſizes in the country, and at the fittings 

at London and Weſtminſter, TOP an SP of oy 


ke Introduction. 


1 


Thus 


* 2 
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exempted from ſerving as jurors out of this city, Str. 
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rr _ 


6 %% OT RIAIS AT BÄR. ay 


Thus trials at bar fell into diſuſe, except in caſes of dif. Trials at ta 
ficulty and iniportance, and the terms were appropriated to dull continued 
gal arguments, and the multiplicity of bulneſs brought aut. . 
forward in the courts by motion. | } 4 


A trial at bar (which is a trial in term time before all the Trial at bar 


judges of the court) can only now be obtained by motion in what, and how 
Judge and affidavit of the a Fr and intricacy ol the cauſe: ne 
if obtained, it muſt be by ſpecial jury. The day of trial is 
appointed by the court; the cauſe is ſet down with the clerk 

of the papers in B. R. or ſecondary in C. B. and the record 


delivered to them. ou oe EE WR es 

The granting of a trial at bar is entirely in the diſcretion In diſcretion of 
of the court; and ſuch a trial ought not to be granted with - court to grant it 
out good reaſon, becauſe it is very expenſive to the parties, 4 
and the buſineſs of the other ſuitors is thereby delayed. | | 
Neither the length of a cauſe nor the value of the matter „hat fun. 
in queſtion is a ſufficient ground for granting a trial at bar; ground for it; 
and in order to obtain one upon the account of difficulty, it 
is not ſufficient to ſay generally in an affidavit, that the cauſe ye moved for 
is expected to be difficult; but the particular difficulty which by affidavit; | 
is expected to ariſe m_ to be pointed out, that the court YOON 
may judge whether it be ſufficient for the granting of a trial 
at bar. Nex v. Burgeſſes of Carmarthen, Say. 79. © 

All queſtions concerning trials at bar muſt depend on 
their own circumſtances; and the general rule to go by is 
the judgment which the court ſhall form on the nature of 
the iſſues and their dependencies. The King v. Amery, 1 D. 

But if a judge of the court or maſter in chancery be'a when no aida - 
party to the ſuit, there ſhall be a trial at bar upon motion, Vi*necellary; | 
without any affidavit. Morton v. Hophins, 1 Sid. 407. | om 

As a trial at bar is a matter of favour, the court may im- terms impoſed 
poſe what terms they pleaſe on the party applying; as that on granting it; 
he ſhall receive only niſt privs colts and pay bar coſts, or the 
like. Holmes v. Browne, Do. 426. WEL WI | 

A trial at bar is not allowed by the court to be in an whether allowed 
iſſuable term, unleſs the crown is actually concerned in the in an ifſuable | 
intereſt. And. 271. 237. N. on R. Mic. 4 Ann. Corpo- 93 © 
ration of London v. Lynn, 1 C. B. T. R. 206. Denn v. 0 
Lord Cadogan and Others, Burr. 3. | 

A cauſe cannot be tried at bar where the action is laid or if venue be in 
in London, by reaſon of their charter, 2 Sal. 644.; becauſe Londo; 
the granting a trial at bar when the venue is laid in London, op 
would be contrary to a charter by which the citizens are 
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1 z or TRIALS AT-BAR [0 


+ Unleſs che citizens ware their /privilege, and e 
to be ſworn as jurymen; in which caſe. ee =: 
of had. Locker v. E. J. Company, 2 Wut. 136. 
erifin 8 1 Q. Whether an action depending in a court e 
vey ane can be tried at bar; an whether _ 2 
R. can compel the inhabitants of the county alatine 
to attend as jurors on ſuch. trial? 5 v. Clegg, ay. 47, 
The King v. Amery, 1 D. & E. 366. 125 
not grand the Nor will it be granted the Ave. term it is. moved for, 


| moved for; © Cooke's Mep- 66: ir mut be moved one term to be tie | 


| the next. 
. The court will not grant atrial at bar til idue is joined; 
3 it would be infra dignitatem to grant it till they 
knew whether the iſſue joined would be a. matter of diff. 
| culty or not, Caſe of the Boraugh of Chrift . Str. hn 
| except in cjet- But an ejectment cauſe is an exception to this rule; in 
5 which, as iſſue is ſeldom. joined till the term is — it 
would, in general, be too late to apply for ſuch trial after 
5 ir ie joined. Anon. Say. 155. 
Trial at har Trial at bar muſt be moved for in court, and the 
muſt be moved always appointed by the court; but yet the plaintiff is i 
dor in court. liberty to countermand the notice of trial, and to prevent the 
Of 3 cauſe being tried on that day; which if he does, it cannot be 
N rags again brought to trial, unleſs {ome day be appointed by the court. 
Of obtaining a A ſecond rule cannot be made for a trial at bar between 
ſecond rule. the ſame parties in the ſame term; nor can it be in an ifſu- 
| able term. . Cantillon v. Lord Montgomery, Fitzgib. 267. 
How many days A trial at bar was put off becauſe the jury were not ſum- 


| notice of trial moned in proper time. Six days notice, per Foſter, ought, | 


at leaſt, to be given. Rex v. Owen, Say. 30. 
How to be en- The plaintiff's attorney muſt, before the eſſoin day of the 
tered for trial. term in which the cauſe is appointed to be tried, give notice 
ta the chief prothonotary, or his ſecondary, of the day on 
Which the cauſe is to be tried, that the ſame may be put 
down in the court book; and in caſe of neglect, and with. 
out motion and ſpecial direction of the court, ſuch cauſc 
15 ſhall not be tried that term. Hil, 6 Ann. in C. B. 
Of cetivering | On trials at bar, the lord chief juſtice, and other judges, 
fo the judges. are to have copics of the iſſues i in ſuch cauſes delivered to 
| _ four 1285 before the time appointed for auth Mich. 
. 2. | 
New trial after hy Of late years, new trials have. heep: granted. hen: trials 
trial 2 2 5 bar as well As after ien at 1 un Bright Ve Ann 
> urr. 98. 
How if the On gg is appointed for? 2 trial at . only nine of the ju 7 
2 Y 3 appeared; plaintiff praye for a decem tales :. by the equrſe 
Of ihe een of che court, the trial could not have come on again until 
tales, &c. | 6 | Michael. 
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ser. OF TRIALS AT BAA. 


Michaelmas term; this being Eaſter term, and the next an 
iſſuable term, wherein no trials at bar are allowed. As this 
would have been a great expence and delay to the parties, the 
court ordered a derem tales, and although this was on the 


Saturday, they ordered it to be returna 


following (though there had never been before an inſtance 
of it). Denn v. Cadogan, Burr. 273. 


# o . 8 


VN. B. At common law, where a | 
jurymen did not appear, a writ of decem tales, afto tales, and 
| the like, was iſſued to the ſheriff, which was for a ſupply of 


* ®* 


ch men as were wanting; and this muſt {till be done at a 
trial at bar, if the jurors make default. But at the aſſiz 
or ni prius, by ſtat. 35 Hen. 8. c. 6. and other ſubſequent 
ſtatutes, the judge is empowered, at the prayer of either 


arty, to award a tales de circumſlantibus 


in court, 3 Blac. Com. 364. 


Szucrion If, 


clear ſtatement of the client's caſe, and a proper arrange- 
ment of the proofs, with the names of the witneſſes. 


Off preparing Briefs, and attending at Trial: 


"Having taken every preparatory ſtep for bringing on the 
cauſe to-trial, nothing remains byt to deliver briefs to coun- 
ſel, and attend at the time appointed. „ 
The brief ſhould contain an abſtract of the pleadings, a Of the brief. 


ſufficient number of 


on the Monday 1 


perſons preſent 


* 
? * 


The grand rule to be obſerved in the drawing of briefs is 


conciſeneſs with perſpicuity. _ 


| When the cauſe is in the paper for trial it is the duty of ance of che p. 

the plaintiff and defendant's attorney to attend the court, to tics. | 
ſee how the cauſes go off; to take care that their counſel 
and witneſſes have early notice when the cauſe is coming on, 


that they may be ready to diſcharge their reſpeQive duties. 
I the plaintiff's attorney is abſent when cauſe is called 
on, the cauſe may be ſtruck out of the paper, by order of 
the court, and he or his client be ſubjected to pay the 


„ 


he may be nonſuited. 


14 


K 


= 


” 


attendance while the cauſe is in the 


anch it is expected and preſumed by 


coſts of the day, for not trying cauſe according to notice, or 


If defendant's attorney is abſent, his client will loſe the 
benefit of his defence, and be ſubject to-coſts. 
The court will ſcarcely. admit an excuſe for the abſence of non. attend- 
plaintiff's or defendant's attorney, when their duty requires ance. 
them to be preſent. _ They are allowed in their bill for their 

232 and till tried, 


How, if attor· 
ney abſent. 


15 1 
No excuſe for _ 


court that they do 


Either party 
may challenge. 


Two ſorts of 
enges. 


Challenge to 
the array, what. 


500 nds theirs 
of. 
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Appendix 


quaſh the array, would alſo be good grounds for a motion 
_ fer a new trial. Cowp. 112. TR; e 


Challenge to the 
„What. l 
— 
ol. | | 
pt, Proptcr * 
honoris reſpec- 


ad, Propter 5 
W 


de any perſon upon the jury that is exceptionable. 
For either party has'a right, upon good cauſe ſhewn, to 


3 
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When the cauſe is called on, the record is handed to the 
Judge to peruſe, that he may ſee the pleadings, and what 
iſſues the parties are to maintain and prove, while the jury 
is being ſworn ; at this time, therefore, it is neceſſary to at. 
tend'to the names of the jury as they are called over, and 
before they are ſworn, ot to object to the former jury being 
ſworn, which is generally done in common cauſes, if there 


ehallenge"the*Jury, as it ie Salle... 
8 are of two ſorts, either to the array ot to 
hy l. een eee ne 
Challenges to the array are, when an exception-is made to 
the whole pannel in which the jury are arrayed or ſet in or- 
der, by the ſheriff in his return to the jury proceſs, and 
they may be made upon account of paris or ſome de- 
fault in the ſheriff or under-ſheriff: As if the under - ſheriff 
is attorney in the cauſe, and returns the jury, it is good 


eauſe of challenge to the array. Bahlis v. Lucas, Cowp. 112. 
Or if the ſheriff be party to the ſuit, or intereſted therein, 


or the like. Alſo, though there be no perſonal objection 


againſt the ſheriff, yet if he 1 50 the pannel at the nomin- 
ation, or under the direction o 
cauſe of challenge to the array. But challenges to the array 


either party, this is good 


ſeldom happen; becauſe, iſt, The ſame reaſons, generally 
ſpeaking, that are ſufficient to quaſh the array, would be 
good grounds at the time of awarding the venire to direct it 
to the coroners or elifors, as before-mentioned, page 433. 
upon a proper ſuggeſtion being made on the record, as in 

N. And 2dly, Becauſe ſuch reaſons as would 


1 ” 


Challenges to the polls (in capita) are exceptions to par · 
ticular jurors. The ground of ſuch challenges are reduced, 
Lord Coke, to ſour. iſt, Propter honoris reſpectum: As, 

if a lord of parliament be impannelled on a jury, he may 
be challenged by either party, or may challenge himſelf, 
2d, Propter defeftum': As if à juryman be an alien born, or 


a a flave, or bondman, or a minor, or, Which is the principal 
. deficiency, has not a'ſufficient eſtate'® to qualify him to be 
V4 5 W. 4 N. e. 24. f. 15, all jurors (except ſtrangers upon trials 


* 


| per medietatem linguz) who are to be returned for trials of iffues in 8 2 


ET I n — 
- * 


with it prima facie evident marks of ſuſpicion, either of 
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a juror. 3d, Hrapter daliſtum: As if he has been, guilty of 

crime or miſdemeanor that affects his credit and renders 
him infamous 3 as for a conviction of treaſon, felony, per - 
jury, or conſpiraey; or if he hath received judgment of 
pillory, or been branded or whipped z or if he be outlawed 
or excommunicated. ' ꝗth, Propter ofetum ; which, as it is 
the moſt general cauſe of challenge, I mention it laſt... This 
may be either a principal challenge, or to the favour. A 
principal challenge is ſuch, where the cauſe aſſigned carries 


a o 


malice or favour :: As that a juror is of kin to either party; 
that he has been arbitrator on either ſide; that he has 
an intereſt in the cauſe; that there is an 'aQtion de- 
ing between him and the party; that he has. taken 
money for his verdict; that he has formerly been a juror in 
the ſame cauſe ; that he is the party's maſter, ſervant, coun- 
ſellor, ſteward, or attorney, or of the ſame ſociety. or cor- 
poration with him: All theſe are principal cauſes of chal- 
jenge, which, if true, cannot be over- ruled; for jurors 
muſt be omni exceptione majores. Challenges to the _ 


are where the party hath no principal challenge, but objects fa 
only ſome probable. circumſtances. of ſuſpicion, as acquaint - 


auce, and the like, the validity of which muſt be left to the 


determination of triors, whoſe office it is to decide whether 
the juror be favourable or unfavourable. The triors, in caſe 
the firſt man called be challenged, are two indifferent per- 


ſons named by the court; and, if they try one man and 
find him indifferent, he ſhall be ſworn, and then he and the 
two others ſhall try the next; and when another is found 
indifferent and ſworn, the two triors ſhall be ſuperſeded, and 
the two firſt ſworn on the jury ſhall try the _ | 
A juror may himſelf be examined on oath of wir dire ve- 


ritatem dicere, with regard to ſuch cauſes of challenge as are 


1 771 7 


* 


not to his diſhonour or diſcredit ; but not with regard to any 
erime, or any thing which tends to his diſgrace or diſadvan- 


tage . 3 Blac. Com. 363, 36.4. See alſo Burr. 1856. 
ut 


is practice, of aſſigning particular reaſons for chal- 


F4 


lenges, and of the ſame being eanvaſſed by triors, as above- 


* 
+ * 71 4 © _ 2 — 
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ſuperior courts, or general quarter ſeſſions, muſt have in their own name, or in 


truſt for them within the ſame county, 101. by the year at leaſt, above re- prizes 
of freehold or copyhold lands or tenements, or of ancient demeſne, og in rents, 
or in all or any of them, in fee-ſimple, fee · tail, or for the life of themſelves or 
ſome other perſon ; and in Wales (6. CY 22511 
7ù2ñsn , c ͤ—ô he rang, 

G. a. c. ib. qualification extended to perſons having eſtates in poſſeſſion, 


By 
in Lind in their own right, of the yearly value of 201; and upwards, above the 


reſerved rent, the ſame being held by leaſe for five hundred years, or ſor ningty+ 
nine years, determinable on lives. eG rot widt 3 266 
5 * $23 * 25 . . 10 : 5 : mentioned, 
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3d propter 
gelidum. 
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4th, Propter 
A 


: 
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Principal chal- » 
lenge. ; 
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A 


returning a 
common jury, 


irs 
30. a. c. 25. 


7 


tat. 3 Geo. 2. c. 25. which directe the mode of returning 


5 fon objected to without any reaſon being aſſigned,” 


-* ſupply of ſueb men as are ſummoned upon the firſt pannel, 
in order to make up the-deficiency. "This x was formerly done 
&: by a writ'of decem iales, octo tales, and the like, directed to 
_ the ſheriff, returnable at zn early day, when the cauſe wa 


quent ſtatutes, the judge is empowered to award a tales d, 


8 N wo jen 


or CHALLENVLS, we. ch. X. 
ned, is become in a great meaſure obſolete, ſince the 


jurors in all common cauſes; for as, by the proviſion of that 
ſtatute; there are _—_ a ſufficient number of jurymen 
attending, the clerk: prius or aſſociate will, upon an 
intimation from — party, refrain from calling ys per. 


If, however, by means of 2 — or excuſes, or non. · 
attendance of the jurors, a ſufficient number ſhould not ap. 
pear at the trial, either party may YA taler; which'is 


again called on. But by ſtat. 35 H. 8. c. 6G. and other fubſe. 


| 2 —_ wot a4. is in 4 2 rep ren. 


A on jury is one 3 bs the ſheris lin; 
to the directions be Sage Kat. 3 Geo. 2. c. Sag, ch ap- 


Sz + * 


| ut into a box or guats, and when exch m ole 
js ealled, twelve — theſe. perſons, whoſe. names ſhall be firſt 


drawn oat of the box, ſhall be ſworn vpon the jury, unleſs 


tickets, ſhall 


wn, 


* 
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challenged, or exeuſed, or unleſb a previous view of 
deset, lands, or place in queſtion ſhall have been 
thought neceſſary by the court; in which caſe, ſix or more 
of the jurors — "20-004 agreed on by the parties, or 
named by a judge, or other er er of of the court, ſhall 
be appointed by ſpecial writ of orpora or diſtringat, to 


8 . 
403 


How, if there 
nnen i 


have the matters in queſtion: ſhewn-to- then by two perſons | 
named in the writ; and then ſuch of the jury as have had 


the view, or ſo many of them as appear, ſhall be ſworn on 
the inqueſt, previous to any e jurors. Theſe acts are 


well calculated to teſtrain any fuſpicion of parriality in the 
ſheriff or any tampering with' the: jurors, when returned. : 


3 Rae. Com. 358. 

All the names of the jurors muſt be drawn out of the 1 
box; and if another perfon; whoſe name is not in thie box, 
anſwers to a name called, and by mn, another jury- 
man is ſworn, the —— will be ſet afide; as being à ver- 
dict only of eleven; for it is not à matter of challenge, nor 
is the defect cured by ſtat. 32 Hen. 8. ' Normiatt v. Beaumont, 
Bar. 453. Nafſſel v. Balli Ib. 458. 


It one juryman 
perſonates ano- 
ther, verdi& - 
will be ſet 
aſides 


\ 


Such is the mode of obtaining 2 iy Wüste bb 


jury for the triab of the cauſe; and whenever twelve of the 
perſons impannelled and not objected to, appear, or the 


number be made up by tales men, they are then /wory well 
and truly to try the iſſue joined between the parties, and a 


true verdict to give according to the evidence. Hence they 


ne g b In 
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urs fworn, it dectnice the FE W Hike 
R 's 5 to enter upon his caſe; and it is 16 
dent upon him not only to prove oe evidence every fat that is 
necefſary'to ſupport it, but the fac 


ſuch as in point of law are n. to maintain an action: 


lirection of the judge, be nonſuited ;; n 10r will the defend- 


are called a Jurys Lon ar OR r . l 4 yp 3 Blac. : 


Of a nonſuit at 
He telals WAnk; ; 


when proved, muſt be 


for if he fails in either of theſe reſpects, e will, under the 


ant have occaſion to 0 into the erste of his defence; ik b 


whereupon the criet is ordered to call the plaintiff; and i 


either he, nor any one for him, appears, he is then ſaid to fy 


de nonſuited'; the jurors are diſcharged ; the action js at an 
_ | andthe defendant recovers his s colts. | 


For 


— 
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1 11 For by the old law uo werdiet could b given in the ab 
| *.%- +, fence of the parties; and, therefore, hen the jury returned 
. di the bar to deliver cheix verdict, tlie plaintiff was bound to 

> Ahppear in court in order to eee 
he was formerly liable if he failed in bis ſuit. And thougt 
this amercement is diſuſed, yet the form in the pleading 
= ſtill continues the ſame, and hig appearance in court in per. 
4 | i the jury can deliyer, their yerdict:; 3, en 
; 3, - 4 But the plaintiff, if he leaſes, may ſuffer a nonſuit at 
= ul jr hg before the, yerdict be given, though after the fu 
eden of the cauſes, and the famming.op of. the judge 
; defendant's favour. | 3 


3 N 'X; EE SIC HH 
3 When therefore à plaintiff, or his counſel, imagines tht 
| o0464..4.  ... Tufficient, evidence has not been given to maintain the iſſe 
| »⁊ his part, and.apprehending the verdict likely to go again 
him, it is R — for him to be voluntarily nonſuited by wit. 
drawing himſelf; and he has his advantage in this, rate 
wan ſuffer, 3 verdiet to be given againſt him upon the m. 
oo Advantages in rits; for _ a ep of Hoang — may bring another 
| eertaincaſesof action upon the very ſelf. ſame ground of complaint; wid 

© ect NG after a verdict againſt him upon the merits 
mut be before But if once he ſuffers. the jury to pronounce. their verdid, 
verdiet pro- the cannot. prevent, its being recorded and elect to be nn 
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S 


2 „ DE, N 8 en 
In an iſſue out of Chancery, on a motian for a new tri, 
| becauſe che defendant had produbed evidence; by ſarpris 
which the plaintiff, if prepared, could have anſwered ot 
main reaſon for denying the motion was, that the plainti 
ſuffered a verdict to be en when he might have been noi. 
- ſuited 3 which I mention as a caution in caſes of the lik: 

5 kind. Bull. Ni. Pri. 326. Richards vo. Hm.. 

Neo nonſuit i At ai prius the cauſe was called and jury ſworn ; but 
neither ſide ap- counſel, attornies, parties, or witneſſes appeared on eite 
fen., , fide. Per Pratt, C. J. ebe en to diſcharge; th 
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jury; for no. body has a right to demand the plaintiff boa 


id = | che defendant; and, therefore defendant not, demandiy 
4 him, I cannot order him to be called. Arnold v. Joby 


Str. 267. | STA ant $19 WI 10 gte N 
nonſuited at, the trial againſt, hi 


Nor can a plaintiff | 
3 | conſent. But if he inſiſts upon his right to appear whe 
aaalled, the judge muſt direct the 15 to ind. a verdid 
1 | __ againſt him. Watkins v. Tower, 2 D. & E. 280. 
| Cauſe cannot te After a Jury is ſworn and charged with the, evidence, theſ 
zun nen. Cannot be adjourned 3 . Lan the. cauſe, even upon the ps 
— BAA ˙ BU D8adjourned..by, 
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and a nonſuit- entered. 


And this is now the ſettled practice in both courts. 44 


5 
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' 


Y juige ut nj privs for difficulty into bank. Dawſon v. Howard 


d. Raym. 129. 


If plaintiff, upon defendant's | moving to change the 


venue, undertakes to give material evidence in the county of 
A. in order to retain his venue where he lays it, and after- 


wards at the trial gives no material evidence in that county, 
but fails therein, he muſt be nonſuited; and if the jury 
ſhould give a verdict for him, the ſame will be ſet aſide, 
Santler v. Heard, C. P. 2 Blac. 


Rep. 1031. 


Where there is judgment by default againſt one defendant 


in a joint action, the other cannot nonſuit the plaintiff at the 
trial on iſſue joined by him; nor if the plaintiff neglect to 


proceed to trial, can he obtain judgment, as in caſe of a non- 
ſuit, V. eller v. Goyton, Burr. 358. : &- 


In treſpaſs againſt ſeveral, if any ſuffer judgraent by de- 
fault, the plaintiff need only give evidence to affect the reſt; 
and it is matter for the jury whether the treſpaſs proved be 
the ſame as that confeſſed; but the plaintiff cannot be non- 


| ſuited, Harris v. Batterley, Cowp. 483. 
In all cauſes where both | 
-replevin, &c. if defendant carries down record by proviſo, 


ies are actors, as prohibition, 


and the plaintiff does not appear, on whom the proof of the 
iſſue lies, the cauſe cannot be tried on defendant's record and 
a verdict entered, but plaintiff ſhould be called and non- 


«a 5 


a | 


In what caſes 
plaintiff will be 
nonſuited 


if on undertak. 


-ing to retain 


venue, he does 
not give mate- 
rial evidence a- 
greeable thereto. 


No nonſuit in 
joint action, 
where one de- 
fendant has let 
judgment go 
default; we 


plaintiff need 
only give evi- 
dence to affect 
the reſt. 


where record 
carried down 
by proviſo. 


ſuited; If a verdict be obtained, it will afterwards be. ſet 


aſide 3 and it will then be too late to enter a nonſuit, for it 
cannot be recorded in bank, but muſt be done by the judge 


at niſi privs.. Gardner v. Davis, B. R. 1 Wilſ. 300, flicks 


v. Young, C. B. Bar. 458. 


os * 


Alfter a nonſuit, the court will ſtay proceedings in a fe- 


cond aRion between the ſame parties for the ſame cauſe, until 
the coſts of the nonſuit are paid, notwithſtanding plaintiff 
be a priſoner at the time of bringing the ſecond action, and 
ſue in forma pauperiss Weſton v. Withers, 2 D. & E. 571. 
* qui tam v. Bingham, Ib. 2a. Baldwin v. Richards, 


Formerly it was held, that a nonſuit could not be ſet aſide 
though occaſioned by the miſtake of the judge. Hartly v. 
Atkinſon, Bar. 317. Love v. Day, Bar. 311. | 

But in the caſe of Sadler v. Evans, Burr. 1986. the court 
were unanimous both upon principles and authorities, 


that where a judge at ni privs nonſuits the plaintiff and is 


2 the court, upon motion, may ſet aſide the non- 
— 29. 7 5 | | 


Vol.. I. 8 


After nonſuit, 
coſts muſt be 
paid before ſes 
cond action pro- 
ceeded In. SON 


_ 


Formerly non- 
ſuit could not 
be ſet afide. 


Settled practies 
now otherwiſe. 


"How reference 
made, and what 
done in conſe- 

quence thereof. 


to be ſworn. 1 


s How plaintiffs 
attorney to pro- 
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The court will not ſet aſide a nonſuit voluntarily ſuffered 
by plaintiff, and give him leave to reply de novo, fo as to put 
the iſſue on another footingt han hehefore had done, Hut. 
. ͤ , ny 


V 
Of References at Nifi Prius. | a | 


It often happens at the time of trial, that cauſes are re, 
ferred by conſent to arbitration ; for which purpoſe an order 
of ni prius is drawn up, by the aſſociate, if at the aſſizes, and 
by clerk of nf prius, if at the ſittings 

The reſpective attornies ſhould ſet down the names of the 
witneſſes propoſed to be examined on the reference, and de. 
| liver the ſame to the crier, who will ſwear them at the bar of 
the court; for which he is paid 28. each witneſs. If the 

witneſſes are not ſworn in court, they muſt attend a judge 
to be ſworn. 3 EC ET 

When plaintiff*s attorney wiſhes to proceed on the re- 
ference, let him procure the order of niſi prius from the pro- 

r officer as above, and get the arbitrator to appoint. a time 
and place for the parties to meet, (which ſhould be in writ- 
ing.) then annex a true copy thereof to a copy of the order 
of niſi privs, and ſerve both on the defendant's attorney (as 
may be afterwards neceſſary to make affidavit of ſuch ſer- 
vice); the attornies on both ſides ſhould deliver to the arbi- 
trator ſhort briefs of their client's caſe, with the names 
of the witneſſes ſworn to be examined, and all neceſſary 
. VVV 
The arbitrator may adjourn from time to time, ſo as he 
makes his award within the time limited in the order. 

If he does not make his award in the time, the time may 
be enlarged by conſent, but not without; and in order to 
obtain ſuch an enlargement, it is firſt neceflary to make the 
order of niſi prius a rule of court, which is a motion of 
courſe ;. after which, briefs muſt be given to counſel, the 
one to move, and the other to conſent to ſuch enlargement; 
clerk of rules will then draw up rule, for which pay 6-5. 
plaintiff's 'attorney mult ſerve copy thereof on defendant's 
attorney, a new appointment fixed by the arbitrator, and a 

ſervice thereof made as above. - Rs | 

When the award is made, the arbitrator's attorney ſhould 
give notice to the attorney on each ſide, that the award is 
ready for delivery, and that the reſpeCtive parties may have 


their part on paying for the ſame, If 


x 


a <A 


r ˙ A 85 


6 


| which, if refuſed, make affidavit of the facts, and move for 


cannot ſue out an attachment, ſo in the former he cannot. 


Z 5 | SIP | I | x | 
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If the party in whoſe favour the award is made, accept 
his part thereof, and the other againſt whom it is given, re- 
fuſes to accept his, a tender thereof ſhould be made; and 
upon affidavit of ſuch tender and refuſal, a rule may be ob- 

. tained to make the order of. niſi prius a rule of court, and a 
copy thereof ſerved on the refractory party. If this rule be 
diſobeyed, upon affidavit of perſonal ſervice of a copy 
thereof and diſobedience thereto, an attachment will be 
| nted, „ | = | | 
if the party does accept the award, but refuſes to obey _ 
it, make the order of ui prius a rule of court; make a copy _ 
of ſuch rule and of the award, ſerve them on the other 
party, and at the ſame time demand the money awarded; 


an attachment. : WE. | | 

To the party in whoſe favour the award is made, coſts are 
of courſe given as to the ſuit, provided the coſts were to 
abide the event ; therefore get an appointment from the 
maſter on the rule, which ſerve on the other attorney, and 
get ſame taxed accordingly; annex a copy of the maſter's 
allocatur to the copy of the rule and the award, ſerve the 
copies perſonally on the other party, and at the ſame time 
ſhew the original order and award ; if not complied with, 
move as above for attachment or affidavit of the ſervice of 
the rule and allocatur for coſts and the demand of the 
money; and alſo an affidavit of the due execution of the 
award made by one of the witneſſes. | 

The rule for the attachment is carried to the crown-of- 
fice in the Temple, and the attachment there beſpoke ; when 
obtained, a warrant thereon is got from the office of the 
ſheriff of the county wherein the party to be attached reſides, 
and executed accordingly. „ 5 
Under the general term ee in a reference by order of 
niſi prius, only the coſts of the ſuit are included, and not the 
colts of the reference. So that the arbitrator has no power 
to give the coſts of the award; unleſs under a ſpecial pro- 
viſion inſerted in the order of niſi prius; but both parties 
muſt pay the latter coſts between them, and this in both 
courts, Bradley v. Tunſiow, 1P.&B. 35, „ 
I bail has been given in the cauſe propoſed to be referred, of references 
it is the ſafeſt way for plaintiff to take a verdict for any cer- at niũ prius, 
tain ſum, ſubject to the reference; for otherwiſe the bail HO + 
will be diſcharged. This, therefore, is frequently done; and curity. 
the plaintiff, after the award is made in his favour, has the | 
election to proceed either to execution upon the verdict, or 
by attachment upon the award. But as in the latter caſe he 
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enter up j 


* 


or KEFEKENCES AT NISI PRIUS. [Ch, X. 
ſteps, therefore, to ground ſuch application are, in both caſes, 


nearly the ſame. | 


After the award is made, let the coſts be taxed and the 
rule and award copied, a fervice of copy thereof and a per. 


ſonal demand of the ſum awarded, with the coſts made; and 


upon affidavit of ſuch ſervice with the maſter's allocatur a 
copy of the award, and demand of the money, the court may 
be moved. ws ER | BY 

If plaintiff means to proceed on the verdict, he ſhoulq 
give a rule for judgment in the uſual way; he may then 
move the court, that the pgſea may be delivered to plaintiff, 


and that he may be at liberty to ſign judgment and take out | 
execution for the money awarded and coſts; and that the 
maſter may tax the coſts of 'that application. A ru 


granted, and if no cauſe ſhewn, made abſolute upon athdavit 


pe of ſervice in the uſual way. 


Upon this rule the marſhal- or aſſociate will debvet the | 


foſtea , which get ſtamped; then ſign judgment with the 


_ maſter, who will tax the coſts, and proceed to execution for 


At the election 


of plaintiff, to 
proccecd on ver- 


dict or award. 


Tf bs proceeds 


on verdict, 
there muſt fill 
be verdict of 
due execution 
the like. 


h o&10W. 4. 


does not extend 


to awards made 


the ſum awarded, and coſts, but no more. ; 5 
If the award be for a leſs ſum than the verdict, the plain. 


tiff may levy the equitable coſts out of the exceſs. Imp. 


B. R. 60. „ | 

If a rule be made at ni privs to refer a matter to the 
three foremen of the jury, and that the plaintiff ſhall have a 
verdict for his ſecurity, after the award made, the plaintif 
way either enter up judgment on the verdict, or have an . 
tachment for not obeying the rule of court, it being in his 


election which way he will execute the award; and this was 


affirmed to be the conſtant practice. Tourton- and Gould 
(in the abſence of the Chief Juſtice) doubted of it, becauſe 
the verdict ſtood ſtill on record. To which it was aniwer- 
ed, there could not be a judgment entered on ſuch verdid 
without leave of the court, and the attachment was granted, 
Hall vw, Hier, Batk. 6 ” 6C. 

Verdict for plaintiff for ſecurity. Reference by rule to 
three of the jurors. Award in plaintiff's favour, rule ob- 
tained to ſhew cauſe why the poſſea ſhould not be delivered 
to plaintiff, to take out execution for the money awarded, 
Objection by defendant, that no affidavit was produced of 
the due execution of the award, or of a demand of the mo- 
ney; which the court held to be as neceſſary as if the mo- 


tion had been for an attachment; and the rule was dif 


charged. Read Garnett, Bar. 58. 


The ꝙ & 10 W. 3. c. 15. f. 2. which limits the time of 


complaining againſt awards to the laſt day of the next ow 


\ 


if is 
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* after the award made, extends not to ſuch as are made in under references 
purſuance of a rule of e but only where the ſubmiſ- at niſi prius. 

fion is by obligation; and nothing is a ground within that 8 

ſtatute for the court to ſet aſide an award, but manifeſt cor- 

d ruption in the arbitrators: We will not unravel the matter, 

and examine into the juſtice and reaſonableneſs of what is 


„awarded. Per Cur. in Anderfon v. Coxeter, Str. 301. 80 

7 Lucas and Wilſon, Burr. 701. ee fd meds 2 (hB | 

Id It has been ſettled of late years, that an attachment for Attachment 

* non performance of an award is only in the nature of a civil e exe 

ff execution, and therefore the party cannot be apprehended party not to be 

bh | thereon on a Sunday, though there is a caſe in 1 Atk. 58. to taken on Sun- 

he the contrary. , 77 oy * 

i; 3 o a perſon in cuſtody upon ſuch an attachment, is en- ee ae, 

as titled to be diſcharged under the Lords' act. The King v. Lords ae. 
Myers, 1 D. & E. 266. Cowp. 13. Ie I 

he BE But fee further on this head, tit. Arbitration, vol. II. | 

he , ; ; £ | ; 4 — 84 . i ; 5 

oy | ' SECTION VI, 1 

" OV Bills of Exception, and Demurrers to Evidence. 

the Nothing can be more important to the ends of juſtice Uſe and mean» 

ea than that certain rules ſhould be eſtabliſhed and adhered to, ing thereof, | 

tif with reſpect to the admiſſibility or inadmiſſibility of evidence . , 

at upon the trial of a cauſe ; but inaſmuch as, from the nice 5 

his and complicated nature of ſuch rules, the beſt of judges A 

was may be ſometimes liable to err, by rejecting, or allowing im- 

uld properly, any particular ſpecies of teſtimony ; the law has 

uſe provided for the benefit of the ſubject a remedy in this re- 

2 ſpect, by enabling the injured party to bring the queſtion in 

dic diſpute before the ſame court, or ſome other tribunal, for their 

ted, deciſion on the propriety or impropriety of the judge's ad- 
mitting or rejecting ſuch evidence; and this may the done | 

e to according to the circumſtances of the cafe, either by bill of 

ob. exceptions, or by demurrer to evidencdge. 

red If the judge at ni prius either in his directions or deci- 

ded, fions miſ. ſtates the law by ignorance, inadvertence, or deſign, 

d of the counſel on either fide may require him publicly to ſeal a 


mo- bill of exceptions, ſtating the point wherein he is ſuppoſed to zins of excep- 

m- err: And this he is obliged to feal, by ſtatute Weſtm. 2. tions, what. 

dil. 13 Edw. 1. c. 31. or if he refuſes ſo to do, the party may 
bare a compulſory writ againſt him, commanding him to 

> of ſeal it, if the fact alleged be truly ſtated : And if he returns 

term that the fact is untruly ſtated, when the caſe is otherwiſe, 

after an action will lic againſt _ for making a falſe return. 


N 
* *. 


% or BILLS OF EXCEPTION, e. Sch. x, 


The bill of - exceptions is no part of the record till after 
judgment. The cauſe proceeds, and judgment is given ag 
if there was no bill of exceptions. It is carried into a court 
| ol error, and there annexed to the record; if it had been 
 - part of the record there would be no occafion to ſend for the 
| | judge to acknowledge his ſeal; when that is done it is for 
| : the firſt time annexed to the record. Being for the benefit 
of the party who tenders it, and remaining in his poſſeſſion, 
tit is in his breaſt to employ it or not. Regularly it ought to 
be tendered at the time of the trial, and ſealed by the judge 
in court; and though the practice is to allow the. counſel to 
tender it afterwards, and ſome expence may ariſe to the 
parties before it is ſettled, yet this is not in a regular courſe 
. of proceeding upon which coſts can be incurred. The court 
* of error may allow coſts thereon, but not the court belov. 
Gardner v. Baillie, 1 P. & B. 32. p db oe, 
A bill of exceptions, therefore, is in the nature of an ap- 
peal; examinable, not in the court out of which the record 
iſſues for the trial at ni prius, but in the next immediate ſu- 
85 perior court, upon a writ of error, after judgment given in 
Demurrer to the court below. But a demurrer to evidence ſhall be deter- 
evicence, what. mined by the court out of which the record is ſent. The 
„ happens where a record or other matter is produced in ey 
dence, concerning the legal conſequences of which, there 
ariſes a doubt in law; in which caſe, the adverſe party may, 
if he pleaſes, demur to the whole evidence; which admits 
the truth of every fact that has been alleged, but denies the 
ſufficiency of them all in point of law, to maintain or over. 
throw the iſſue, which draws the queſtion of law from the 
cognizance of the jury, to be decided (as it ought) by the 
ene, 51, 5; 5 
©. Whether the defendant can demur to the evidence after 
having paid money into court? Jenkins v. Tucker, 1 H. 
0 reg 212 3 _ 1 
How fell into Such, indeed, formerly were the uſual modes of redreſs; 
difuſe. but of late years, ſince the extenſion of the diſcretionary power , 
of the court in granting new trials, queſtions of miſdireCtions 
of judges at nfs prius, and the like, have been brought before | 
t 
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the court, and canvaſſed in the ſhape of motions for new 
trials; and bills of exceptions and demurrers to evidence are 
now very rarely reſorted to. FFV 
For which reaſon, I ſhall here content myſelf with refer · 
ing my reader, as well for further information on the ſub- 
ject, as alſo for the reſpective forms of a bill of exceptions 
and demurrer to evidence, to .Buller's Ny. Prius, 313 to 
320, and the following caſes :. Money and others v. Leach, 


Fu 1693: 6 . 


rr. . 


Sec. VI.J Or BILLS: OF EXCEPTION, . 
vier v. Pierce, 2 D. & E. 33. and Gibſon and Johnſon v. es, 


demurrer to evidence and joinder. 


verdict at all; and, though a particular precedent of a for- 
been Hom cenſured for it: And it was ſaid by the Bench, 
that the 

therefore, it has ever been held, that jurors muſt be unani- 
api or defendant, without alleging any ſpecial matter, whar. 


but merely affirming or negativing the iſſues joined between 


he did not undertake and prom and the like ; always fol- 
lowing the words of the | a 


ter, 2 H. Bl. 198. where there is a modern precedent of a 


Verdis and Caſes reſerved, 
© (A) Of General Verdicts. 77 2a 


(B) Of Special Verdicts. 
( c) of Caſes reſerved, 


"202 eee, Venide 105 


is the anſwer of a jury given to the court concerning the What: 
matter of fact, in any cauſe committed to their trial an 
examination. 9 „ Od, 

In ancient times, if the jury (in civil cauſes) were not formerly given 
unanimous in their opinion, the majority might give a vers by majority of 
diet, and judgment was given ex diffo majoris partis jura- Jurors; 
torum ; nay, jurors might even bring in a verdict upon their 
belief only. Reeve's Hiſt. 2. 268. 15 . 
But, in the reign of Edward III. this practice was ex- afterwards 
wn; certainty and unanimity became requiſite, It was made neceſfaty 


held by the court, that a verdict from eleven jurors was no una 


mer judge was urged, Thorpe, one of the juſtices, ſaid, that 
it was no example for them to follow, for that judge had 


uſtices ought to have carried the jurors about with 
them in carts till they were agreed. From this period, 
mous in their verdict. Reeve's Hiſt. 3. 10. | 
| There are two kinds of verdicts, general and ſpecial, or, Two kinds of c 
as it is ſometimes called, a verdict at large. . = 
A general verdict is when the jury find generally for the General verdict, 


: 


As in an action upon promiſes, wherein defendant pleaded 


the general iſſue non aſſumpſit ; the jury, by a general verdict 
if they find for plaintiff, are ſuppoſed to ſay, That defend- 


ant did undertake and promiſe, &c; if for defendant, That 


everal iſſues. we. 
Hh 4 Sometimes 


OF GENERAL VERDICTS. cch. X. 


Sometimes a general verdict is given for plaintiff upon 
ſome of the iſſues, and for defendant upon the other iſſues; 


in which caſe, the foreman of the jury mentions the iſſues, 


which they find for each reſpectively, and the verdict is ſtill 


recorded'in the words of the iſſues, affirming or negativing 
them as they have been reſpectively found. 

A verdict may alſo be either public or -privy. Public, if 
given in open court; privy, if given out of court before any 
of the judges; in which caſe, it muſt afterwards be con- 
- firmed in open court, and a jury may, if they think fit, yary 
from it, ſo that it is tantamount to no verdict. In criminal 


- _ Caſes, a privy verdict cannot be given. 3 Blac. Com. 377. 
VN. B. When. the judge adjourns. to his own lodgings, 


| _— CO receives the verdict, this is a public, not a privy 
Ihe verdict, when found, is to be indorſed on the record, 
which forms what is called the po/ea ;. of which hereafter, 
If the trial be at the ſittings in London or Middleſex, the 
Poflea is immediately delivered to the party obtaining the ver. 
dict, who makes the proper indorſement; but, if tried at 
the aſſizes, the aſſociate. keeps the record, and indorſes the 
foflea, and afterwards delivers it to the party. _ 
Much might be here ſaid upon the effect and operation 
of general verdicts, in what caſes they may be altered or 
. amended; when they ſhall be deemed bad from the miſbe- 
| haviour of the jurors, or of the parties; when inefficient in 
point of law, by being found on immaterial iſſues, or." 
not finding all that was in iſſue, or the like : But as the fir 
of theſe points comes more immediately into conſideration 
under the head of poffea, and the other two under the heads 
of motions for new trials, and in arreſt of judgment, I muſt 
refer the reader to thoſe ſections in the next chapter. 


(8) Of Special Verdifts. | 


If there ariſe in the caſe any difficult matter of law, the 
jury, for the ſake of better information, and to avoid the 
danger of having their verdicts attainted, will find a ſpecial 
verdict, which is grounded on the ſtat. Weſtm. 2. 13 Edw.1. 
c. 30. ſ. 2.; and herein they ſtate the naked facts as they find 
them to be proved, and pray the advice of the court there - 
on; concluding conditionally, that if upon the whole mat - 
ter the court ſhall be of opinion, that the plaintiff had cauſe 
of action, they tlien ſind for the plaintiff; if otherwiſe, then 
for the defendant. This is entered at length on the record, 
and afterwards argued and determined at the court at Welt- 


minſter, 
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(B) See. Vll.) OF SPECIAL VER DICTS. 


minſter, from whence the iſſue came to be tried; if neither 
party be diſſatisfied with the judgment of the court, they 
may carry it up to the dernier reſort, the Houſe of Lords, 
by writ of error. Me Tank Wo: 
A ſpecial verdict ſhould be drawn with as much conciſe- 
neſs as the nature of the caſe will admit, 5 1 
In finding ſpecial verdicts where the points are ſingle and 
not complicated, and no ſpecial concluſion, the counſel (if 
required) do ſubſcribe the points in queſtion, and agree to 
amend the omiſſion of miſtakes in the meſne conveyance ac- 


cording to the truth, to bring the point in queſtion to judg- 


ment, 5 


473 


The unneceſſary finding of deeds in hec verba, where the 


queſtion . reſts not upon them, but are only derivation of 
title, ſhould be ſpared, and found ſhortly according to the 


ſubſtance they bear in reference to the deed, as feoffment, 


„ 


] ben à ſpecial verdids is found, 


it is drawn and ſettled by the 
counſel on each fide from the notes 
taken at the trial, who reſpec- 


tively 7 the ſame; plaintiff*s 


attorney having firſt got his coun- 
fel to peruſe and fign it, and then 
given it to the defendant's attor- 
ney for the like purpoſe ; it is then 
It with clerk of niſi prius, or 
afſoctate, who makes out copies for 
each party ; the roll is then com- 
pleted by the werdi being entered 
thereon, and docketed, and filed ; a 
concilium 7s moved for, a rule got 
thereon from clerk of rules, and car- 
ried tothe clerk of papers, who enters 
the cauſe for argument, and a copy 
of rule is ſerved on defendant's 
attorney. | 

The cauſe ought frictiy to be ſet 
down within the firſt four days of 
the term, but leave of the court 


may be obtained for that purpoſe 


afterwards, for they are not ſo ri- 
gid as to the time of ſetting down 
Special verdicts as they are with 
reſpect to ſpecial caſes. Books muſt 


be deli uered to the judges, contain- 
ing the aubole record and ſpecial 
verdict, two days before argu- 


ment. 


. In C. B. 
When a ſpecial uerdict is found, 
it is ſettled and figned by tao ſer- 


Jeants, and left with the aſſociate, 


who makes out copies for each 
party; plaintiff®s attorney then 


carries it to prothanotary's ; the © 


clerk wwill make out fix copies of 
the proceedings, with the ſpecial 


verdict, four for the judges and © 


tauo for the ſerjeants ; three of 
theſe copies are for defendant”s at- 
torney, who muſt pay for ſame ; if 


he refuſes, plaintiff*s attorney may 


deliver the four ro the judges, and 


defendant's counſel will not be 


pk on argument. Let it then 
e entered on the roll ; move for 
concilium; carry roll to ſecond- 


ary's, and let it be in court; ſe- 
will mark roll, and draw 


conda 
up rule far concilium; and will 
alſo jet the cauſe down for argu- 
ment ; copy of rule muſt be ſerved 
on the attorney of the other fide. 
When judgment given, draw up 
rule for judgment, aud tax cofts as 
in other caſes, 
' The books muſt” 
Judges one week at leaſt before the 
day of argument, two by plain ift 


be delivered to 


attorney to the two ſenior judges, 


.(C) 

' Caſes reſerved 
introduced in- 
nead of ſpecial 
verdicts. 


By whom poſ· 
tea kept till 
1 cauſe deter- 


dert two (to t 
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nent. Plaintiff” s. attorney dili- 
' Chief and ſenior 
Judge) and defendant's attorney, 


teu to the other two judges. The 


proceedings as to felling the ſpecial 
veradidt argued, 


on demurrer. | | 
Be the verdict in whoſe favour 

it may, the rule of court is drawn 
and cofts taxed immediately, 
«without a rule being given for 
Judgment, and execution may iſſue 
thereon. But the other party may 
have a rule to be preſent at the 


taxing of cofts, as in other caſes.. 


ring the Jame as 


and two by defendant”s at! 
the other two judges, _ e of 
But if either attorney neglech. 
to deliver books on his part, th, 
other may deliver them three day; 
before. argument, and ſhall be paid 
for ſame by the oppoſite attorney on 
demand, or be ſhall be allowed 
theſe in his cofts ; or if no cofs 
taxed, he may compel payment by 
attachment, Rule Eaft. 27 Car, 2. 
The rule formerly extended 1 
demurrers alſo ; but a ſubſequent 
rule of 6G. 2. Reg. 3. has altered 


the time of delivering the dini. 
rer books to two days before argu. 


Imp. B. R. 38 8 4 
1 | 5 « ment; but this old rule of Car, 2, 


Pp. fill holds good as to ſpecial" wy. 


 didts ; which makes a difference in 
the practice of the tavo courts in 


this repeat. 

() Of Caſes reſerved. 
© Formerly when any ſerious legal doubts aroſe at the trial, 
ſpecial verdicts were the only mode in which the point could 


be formally brought before the court for their determination; 
but in later times a more eaſy and expeditious method is 
adopted; inſtead of the jury finding a ſpecial verdict, and 


the matter at large being ſet forth upon the record, they give 
a verdict generally for the plaintiff, ſubject, nevertheleſs, 
to the opinion of the court above, on a ſpecial caſe ſtated 


under the direction of the judge and the advocates on both 


fides. | 


This does not conſtitute a part of the record, and is at- 


tended with leſs expence than the finding of a ſpecial ver- 
dict. On the other hand, it has this diſadvantage, that as 


nothing appears on the record but the general verdict, it 


cannot, like the latter be removed by writ of error, ſo as 
finally to await the determination of the lords in parliament. 


If, therefore, the matter in queſtion be of ſuch moment 
and nicety as to induce either party to think it may be ad- 


\ viſable to carry it to the dernier reſort, in caſe the judgment 

of the tourt ſhould be unfavourable to him, be muſt not 
conſent to take a caſe, but muſt bring it on in the ſhape of 
a ſpecial verdiCt. 5 b 3 Ds 


The pgſtea, when a caſe is reſerved, remains in the hands 


of the clerk of ni prive, or aſſociate, till the matter is de- 


termined, and a verdict is then entered accordingly. 


Lf 


- 
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The attornies get the ſpecial caſe jettled and figned by the TRY Tg Ts; * 5 


ferjeants, it is then carried to the aſſociate, who makes out copies for the to get cate ar- 
| "parties ; @ concilium is moved for ; the rule ſerved on the attorney of Süd. 
the other fide, and proceed to ſet caſe down, to deliver books, and to yo 
en to argument in ſam! way as in ſpecial verdicts. | 1 


All ſpecial caſes muſt now be put in the paper for arg! 
ment within the firſt four days of the term 1 the — 
and the courts have of late grown ſtriẽt in this reſpect. 
Special verdicts may be ſet down afterwards. 1 

Before the concilium is moved for, the caſe ought-to be 

accurately ſettled as to dates and every other particular, ſo 

as not to trouble the court with any further application after 

it is ſet down in the paper. Formerly, indeed, the court 

themſelyes uſed to order demurrers or caſes to be ſet down 

for argument according as upon inſpection they found them 
deſerving; but of late years they have truſted this to the diſ- 

cretion of counſel, upon whoſe ſignature only conciliums are 
granted of courſe. 891 1 

In a caſe for the opinion of the court, the facts proved at 
the trial ought to be ſtated, and not the evidence of facts 
only. Palmer v. Fohnſon, 2 Will. 163. 


ial, When a caſe is reſerved at niſi privs for the opinion of the 
ud court, which is a practice introduced in lieu of a ſpecial ver- 
onz dict, the verdict ought always to be for the plaintiff; and 
| is the rule of n+ prius ought to be to the following effect: 
ind That if the court ſhould be of opinion for the defendant, 
ive that then judgment of nonſuit ſhould be entered, otherwiſe 
eſs the defendant-could have no remedy in caſe of the plaintiff's 
ted death. AMoy/e v. Cockſedge, Bar. 460. : 
at· >, 2 | SecTION VIII. 
er- | | 
as 0 Certificates for Cofts. 
as we the ſeveral ſtatutes reſpecting coſts, there are ſome of . 22 | 
nt. which the party can only take advantage by getting the judge ® og 
ent to certify 4 os back of the record 5 the . trial. Ie ON In 
ad- is, therefore, highly neceſſary to know in what caſes this 
ent application ſhould be made, and to be cautious not to loſe the 
not opportunity, which only offers itſelf at this ſtage of the ſuit. 
of And firſt, in the common caſe of ſpecial juries, the Thus for the 
charges thereof will not be allowed, unleſs the judge cer- . * 
ds tifies at the trial; for by 24 G. 2. the party moving for the 


de- ſpecial jury ſhall pay the whole expence, and not be allowed 
it, unleſs the judge — whom the cauſe is tried, ſhall, im- 
The mediately after trial, certify in open court, under his hand, 


upon 
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Jo in all caſes of 
- _affault and bat. 


tery, where 
coſts under 40 8, 
certificate that 
battery was 
d, or free. 

Id came — 
queſtion, mu 
de at the trial. 
Stat. 22 & 23 


Car. 2» 


| _ ot certificates 


chat treſpaſs 
was wilful. 
3 & g W. 3» 
C. II. 


* 


So for double 


coſts in ations 


_ againſt Juſtices. 


&c. where ver- 
dict is for them. 


So where ver- 
ciQ is againſt 


them. 


| Where not ne- 


| certificate is neceflary. Rann v. Pickins, Do. 308. 


U 


2 0 


or CERTIFICATES FOR COSTS. con. x 


upon the back of the record, that the ſame was a cauſe pro- 
per to be tried by a ſpecial jury, « _ | | 

So in all caſes of aſſaults and battery, where the damages 
are under 40%. the plaintiff, in order to get his full coſts, 
mult at the we oe the judge to certify, that an aſſault and 
battery was proved, or that the freehold or title to'the land 
was chiefly in queſtion ; for the words of the ſtatute 22 & 
23 Car. 2. c. 9. are, [hat in all actions of treſpaſs, aſfault, 
« and battery, und other perſonal actions wherein the judye 
« at the trial of the cauſe ſhall not find and certify under bis 
&« hand upon the back of the record, that an «aſſault and 
« battery was ſufficiently proved, or that the freehold or 
« title of the land mentioned in the plaintiff's declaration 
10 was chiefly in queſtion ; the plaintiff, in caſe the jury ſhall 
find damages under the value of forty ſhillings, ſhall not 


ec recover more coſts than the damages ſo found ſhall amount 


« unto.” „ | . | 

No certificate is neceſſary where the defendant admits a 
battery by juſtifying it, but only where it does not appear on 
the record that a battery was committed. Smith v. Edge, 
6D. & E. 564. Redredge v. Palmer, 2 H. Bl. 2. 
In an action for meſne profits, if the judge does not certify, 
and damages under 40. coſts: not allowed. Doe v. Davis, 
SDK $94 = „„ 

So a certificate according to the ſtat. 8 & ꝙ W. 3. c. 11, 
that the treſpaſs was wilful and malicious, in order to give 
plaintiff his full coſts where damages are found under 
40 f., mult be made in court, or it is void. And the judge has 
no diſcretion, but is bound to certify where it appears that 
the treſpaſs, however trifling, was committed after notice. 


Keynolds v. Edwards, 6 D. & E. 11. 


Again, in all actions brought againſt juſtices, mayors, 
churchwardens, pariſh officers, conſtables, &c. where, if a 
a verdiCt paſs for them, or plaintiff be nonſuited, double coſts 
are given, by the ſtatutes 7 Jac. 1. c. 5. & 21 Jac. 1. c. 12. 
in ſuch cafe, the judge ſhoyld certify at the trial that they 
were aQing in the execution of their office, or make an al- 


lowance of double coſts upon the record. 


In like manner, in actions againſt juſtices, where, by ſta- 
tute 24 G. 2. c. 44. plaintiff is entitled to double coſts, if a | 
verdict paſs for him, and the judges certify, that the injury 
was wilfully and maliciquſly committed, the judge ſhould 
certify to that effect at the trial in open court, on the back 
of the record. > VVA 

But where there is a ſpecial verdict, and it appears by the 
facts found, that defendant was acting as juſtice, &c. no 


But 


7 BY 


Sec. VIII.) OF CERTIFICATES FOR COSTS. 


But there are ſome ſtatutes reſpeQing coſts, where a cer- 


tificate is neceſſary, but need not be obtained till aſter the 


trial of the cauſe. | 
Such is the caſe with reſpe to the certificate upon the 


43 Eliz. c. 6. which enacts, „ That if upon any action per- 


« ſonal, not being for any title or intereſt of lands, nor 


% concerning the freehold or inheritance of any lands, nor 
4 ſor any battery, it ſhall appear to the judge, that the debt 


& or damages to be recovered be under 40s. and ſo figni- 
« fied and ſet down by him, the plaintiff. ſhall have no 


% more coſts than damages.“ 


It bas been held, that this certificate may be obtained aſter 


the trial. Holland v. Gore, Say. on Coſts, 18. | 


This ſtatute extends to all perſonal actions not particularly 
excepted z even to an action of treſpaſs vi et armis for beat- 


l ing plaintiff's dog. Dand v. Sexton, 3 D. & E. 37. 


So a certificate, according to the 4 & 5 Anne, c. 16. f. 6. 
may be granted after the trial, the words being,“ Phat if a 


4 verdict ſhall be found upon any iſſue in the ſaid cauſe, for 


« plaintiff or demandant, (meaning where there are double 
« pleas,) coſts ſhall be given in like manner, unleſs the judge 


« certify the defendant, or tenant, or plaintiff in replevin, 
Y p p 


« had probable cauſe to plead ſuch matter, which upon the 
« ſaid iſſue ſhall be found againſt him,” &c. 

In all the above caſes, therefore, where the judge ſhould 
certify at the trial, it is of importance to obtain ſuch certifi- 
cate, as it will afterwards be too late, and it / cannot be cured 
by any motion in court, grounded on any affidavit, praying 
leave to enter a ſuggeſtion on the record. Grindley v. Hotlo- 
way, Do. 307. v5, 


To what actions 


477 


What certifi- 
cates for coſts 
nee1 not be till 
aſter trial. 


Thoſe under 
43 Eliz. c. Go 


that ſtatute 
extends, 


So certificates 
under4 & 5 
Anne, of 
bable cauſe, to 
plead certain 


pleas, 
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It ſpecial ver- 


dict, how to 
roceed has 


Ho to pro · 


ceed to judge 
ment on a ge- 
neral verdict. 


As to the poſtea. 
If at ſittinga. 
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8 Of Proceedings from Trial to Execution. 


DEC, 


ment. 


DEC, 


e On V» 
D the Poſtea and Rule for Judgment. 
FF the verdict of the jury be a ſpecial verdict, or if there be 


Szc. 1. Of the Poſtea and Rule for Judgment. 
: 2. Of new Trials. ROO 

Sec. 3. Of arrefting the Judgment. | 
| 4. Of taxing Coſts, and ſigning final Judg- 


5. Of docketing Entries and Judgments. : 


[ 


a Caſe reſerved at the trial for the opinion of the court, 
we have already ſhewn how to proceed, in the ſeventh ſec. 


follow ; | 
e 


Vi be a trial at the fittings, 


the affociate, immediately after the 
verdict is given, makes a minute 


thereof, and delivers the poſtea, 


with diſtringas and pannel an- 
nexed, to the attorney, whoſe client 


bas obtained the verdict, and he 
tales care 10 indonſe the poſtea pro- 


If at aſſizes. 


As to the rule 
to: judgment. 


rly. | | 
* But if it be a trial at th 
aſſizes, the aſſociate keeps the re- 
cord till the next term, and in 


* 


the interim, indorjes the poſtea, 
for which a fee is paid at the 


trial. 

The next thing to be done, is to 
take out a rule for judgment on the 
poltea, | 


tion of the laſt chapter; but if it be a general verdict, 
whether a ſpecial jury cauſe or not, the proceedings are as . 


1, N C: B . 
In this court, the aſſociate keehs 
the record, and indorſes poſtea 


thereon, whether it be tried at 


aſſixes or at the fittings. 


be cauſe is tried in term, be 


ewill deliver ſame: about the fifth 


day after term; if in vacation, it 
may be had in the firſt week of the 


* 


5 1 term. 


here is no rule given for judg- 


ment in this court, but you muſt 


 evatit the fame time, four days ex. 


cluſive, as in K. B, which is al- 
lowed the other fide to move for a 
new trial, or in arreſt of judg- 
ment, When the time is expired, 


the poſtea having been got from 


the aſſociate, get it flamped at 


This may be given upon the re- flamp-office with a double half- 
turn-day of the diſtringas, ſo if crown ſtamp ; then carry it to the 
| proceeding; be by original, unles* prothonotary, with papers in the 
cauſe, who will fign final judg- 
ment, and tax coſts. | 

When judgment is figned, or 

Be offs 


ſuch return- day be a Sunday. 
1t is written on a flip of paper 


thus A. v. B. rule for judgment 


on 


1 of 


on poſtea, or on inquiry (if it be 


after writ of inquiry). Dated, 
/ Pt, 4 plaintiff*s attorney. 


ſive of the day it is given. 
Sunday or a dies non intervenes, it 
is no day, for four whole. court-days 


= taxed on poſtea or 7 
1 


record or inguiſition muſt be de. 


a livered to the clerk of t Jjudg- 
There is a four-day | rule, erclu- f 


wry, 


ments for him to keef, nor can 


If it be taken out of the office af. 


terwards, without leave of court 


on motion. R. Trin. 13 G. 2. 
art allowed. 15 1 
Pending this rule, the other fide 
may move for a new trial, or in 
arreſt of judgment. If no ſuch 
frep is ikely to be taken, let the at- 
torney, *who hath obtained the * 
poſtea in the meantime, get it 
flamped with a double haif-crown 
flamp at the flamp-office. Then 
carry ſame to clerk of common bailt, 
et the King's Bench Office, whowill 
mark the ſame deliberatur, as it is | 
called, thus ; Delivered of re- . BR. 
eord, ſach a day and year, and | | 
ſign his name; pay 6d. for en- 
tering. 3 N a 
N. B. If it be writ of inquiry, there is no pogflea or any 
thing ſtamped ; but the double half-crown ſtamp is for the 
maſter to ſign final judgment on. 


- 


ben rule on poſtea or inquiry is out, carry ſame, avith papers in cauſe, 


to the maſter in B. R. and prothonotary in C. B. wha will fign final 
Judgment and tax cofts ; for which ſee poſt, Sec. 4. | 


The rule for judgment ought not to be entered before the 
day in bank, and is not neceſſary, if the plaintiff be non- 
ſuited ; for, in that caſe, judgment may be entered immedi- 
ately after the day in bank. N. on R. E. 5 G. 2. 

The peſtea is as a return of the judge before whom the 


cauſe is tried, of what was done therein; it is indorſed on 
the back of the ni prius record, and is a continuation of the 
| proceedings from the diſtringas; it has its name from the 


word poftea, AFTERWARDS, being the firſt word of the ſub- 
ject- matter indorſed, _ BED Ong 

The form of a pgſtea, in a ſpecial jury cauſe where a tales 
was prayed, and which; by leaving out the zales part, may 
0. converted into a pgſea on a common jury cauſe, is as fol- 
o .- wũꝛ | 


How to fign ' 
final judgment. 

Rule for judg- 
ment, when to 


be entered, 


Poſtea, its pur- 
poſe, and why 
o called 


Form of poſtea. 


 {terwards, (that is to lays ) on the day, and at the place within 


mentioned, before the right honourable Lloyd Lord Kenyon, the chief juſtice 


within written, Roger Kenyon, E/q. being aſſociated unto him, accord- 
ing to the form of the Hatute in that caſe made and provided, _—_— 
| | „ ; Whine 
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but not ifevi- count; for this diſtinction was taken per Buller, Juſt. in 


thereon. 


* 
3 


awithin-named A. B. by his attorney within contained, and the auithin- 
named C. D. although ſolemnly required, came not, but made default; WM 
therefore let the jury, whereof mention is within made, be accepted of - | 
againſt him by his. default; and the jurors of that jury being ſummoned, | 
fame of them, (that ts to ſay,) [here name only the jurors that appear ö 
on the pannel, ] and becauſe the refidue of the jurors of the ſame jury di 
wot appear, therefore other perſons, of thoſe landing by the court by thy 
ſheriff of the county afore/aid, at the requeſt of the ſali A. and by th | 
command of the ſaid chief juſtice, (if in London or Middleſex, if at thy 2 8 
0 Aires, then by the command of the ſaid juſtices,) are now newly jy ö 
| down, whoſe names are offiled in the within written pannel, according 82 
10 the form of the ſtatute in that caſe made and provided, which ſail 1 
jurors, ſo newly ſet down, (that is te. ſay. ) K. L. of, Sc. haberdaſpy, 


(naming the reſt of the tales men, ) being reguired, came, who, together i 
with the ſaid other jurors, before impannelled and favorn to declare th t 
truth of the within contents, being elected, tried, and ſworn upon thir 1 

"cath, Jay, That the ſaid C. D. did undertake and promiſe, in ſuch max. t 
ner and form as the ſaid A. hath within complained againſt bim; aul t 

they afſeſs the damages 'of the ſaid A. B. by reaſon of the not performing b 

the promiſes and undertakings within auritten, beſides his expences aul 11 


- eofts laid out by him in this behalf, to 12 l. and for thoſe coſts and chargy n 
10 408. therefore, ic. Imp. B. R. 372. | e | 


How Judge In caſe the judge of aſſize die offer Werdick, and before al 
dies after aNzes the day in bank, the clerk of aſſize returns the pea with a is 
and before term- ſpecial entry. Salk. 671. e i 
5 5 | : Y 4 h 

Of altering and amending the Poftea. s 

reges amended If the affociate makes a miſtake by marking wrong d- 1 
* daes mages on the pęſtea, and the notes of the judge before whon an 


the cauſe was tried are otherwiſe, the paſſea, on motion, 
may be amended by the judge's notes. Newcomb v. Gren, 1 
i Wil. z C ni ws In | 
If verdict gene- So if there be a verdict for plaintiff generally, and he pl; 


ral, and not en- 


tered on all the omits to enter up the verdict on all the iſſues, court, ver 
ifſues. motion, will amend the pofea; and as it is a mere flip, ſud be 
amendment may be after error brought, Petrie v. Hanny, E. 
3D. & E. 659. 5 e | 
Ifverdi enter- Again, if a general verdict and entire damages be entered 
ed generally - when one of the counts is bad in law, and-no evidence wa 
when one count given at the trial on ſuch bad count, the poftea may, on mo 


is bad, provided At | 
no cine Tio, be amended by the judge's notes. £Eddowes v. Hopkin, 
given on that DO. 376. „ 8 

4 I fay where no evidence was given at the trial on ſuch bal 


dence was given 


ſame caſe. If there was only evidence at the trial upon ſuch 
of the counts as are good and confiſtent, a general verdid 
might be altered from the judge's notes, and entered on 


thok 


u. 8. or THE TOS TIA, Wn Att 


7 WM to the other bad di Brat Se counts, (as for inſtance, in 

7 | an action ſor words, where ſome actionable words are laid, 

ah and ſome not actionable, and evidence given of both ſets of _ 

4 words, and a. general verdict,) there the pen cannot bs 
th amended, becauſe it is impoſſible for the judge to fay on which 

the of the counts the jury have found the damages, or how they 


te had apportioned them. In ſuch cafe, re, the only re- 

ft medy is, by awarding a venire de novo, I 5 55 | 
In the caſe of Grant v. Alle, Do. 730. Lord Mansfield This ditinQion 
oi ſaid, he exccedingly lamented that ever ſo inconvenient and Siſpproved of | 


wy ill founded a rule ſhould have been eftabliſhed, as that where 2 e 


th there are ſeveral - counts and entire damages, and one count 
beir is bad and the others nor, this ſhould be fatal, upon the fie- 
ans titious reaſoning that the jury had aſſeſſod damages on all, 


and though, in'truth, they never thought of the different counts, 
ning but the verdi was ſo taken from the inadvertence of counſel 
ad WF in the hurry of nf prive. And what makes this rule appear 
73% more abſurd is, that it is does not hold in the caſe of criminal 

| proſecutions ; for when there is a general verdict of guiltiy on 
fore an indictment conſiſting of ſeveral counts, if any one of them 


tha is good, that is held ſufficient: but in civil cafes the rule is 
now ſettled, and the court have gone as far as they can in 
allowing verdicts in ſuch caſes to be amended, 

In further confirmation of this being the ſettled rule, is the 
caſe of Holt v. Scholefield, 6 D. & E. 693. where. Mr. J. Law- 
rence made the ſame diſtinction. There indeed they not only 


5 refuſed leave tc amend, but would not grant a venire de novo, = 
hon and judgment was arreſted. ' . 
. e court will not amend the pgſlaa by increaſing the da- poſtea not 
77, mages given by the jury, although all the jurymen join in an amended to u- 
| affidavit, ſtating their intention to have been to give the creaſe cnmagens - | 2 
d be plaintiff ſuch increaſed ſum, and that they conceived the 
2» " WY verdict was calculated to give him ſuch. Such things ſhould 


- 5 gra at the trial. Jaclſen v. Williamſon, 2 D. & 
alt om = ne erp eg EE | 
Nor will the court alter a verdict, unleſs it clearly appears nor verdi& al- 

on the face of it; that the alteration would' be agreeable to tered contrary 

the intention of the jury. Where, therefore, a jury bring in 2 5 
a verdiCt contrary to the notes or direction of a judge, the | 
5 OP is to move for a new trial. Spencer v. Goter, 


aba Where a verdiet was given for a greater ſum than the il rerdift he foe 
1 ound of the damages laid in the declaration, court will ſuf- fd in decling- 
1 aF amendment to be made by plaintiff, entering a rumittitur tion, remitticut 
erdilſp the extra ſum; and this even aften error is brought, on may be entered. 
3 Vol., I. e paymene 


2 0 or THE POSTEA; G tos AI. 
pet of eoſts, (notwithſtanding tlie caſe of Sand v.. 


9 5 > Bean, Hil. 13 Geo. 3.) 1 C. B. T. R. 643. 
At what time An ep, Ante of the pgſea mult; be eb; for before 


* gment; it cannot be amended after wards on error being 
moved for; brought: 3 though the court may even then award a venire de 
mow. Grant v. Aſtie, Do. 730. bab 
vhilſt record i As long as the record remains in court, amendments. ma 
in count, be made; and though: error is brought. in the houſe: of lords, 
tte record ſtill remains in B. R. only a nee. thereof 
1 | being ſent to the houſe of lords. 


. wes and On a motion for a new trial, the poflea was drought i into 
. court, and after a new trial had been denied, the po/tea could 


not be found; and the court, on debate, ordered a new one 


to be made out from the record above and 21 cee NG 
_ v. _ Ser. Ne , e 5 * 


Srorion u. E 
of new T rials, ON 


(a) Their Nats, Orig a Utility. 
(B) When and how to be moved for. 
(C) In what Actions and Caſes granted. 
() Of the Coſts in cate of new Trial. 
CE) How to proceed if new Trial granted. 


| (. Of the motion for a venire facias de novo, aud 
the 


1 ifference between them and Motions for nen 
Fee By 3 tal. 5:46 ESPE 


n 
8 2005 A (0 of he Nature, Origin andUiiliry of New Fraalz, 
The 7 elt haz been obſervedz that four days from the return of the 


: deer and uti- di Mringas, are allowed to- move the court for a new trial, or 
ren in arreſt of judgment. 


No one, therefore, oan have final judgment obtained api 


| 2 bim by ſurpriſe. 


We ſhall firſt treat of. new Wiel beenufe a motion in arreſt 
of judgment may be made after a new trial has dern morer 


5 for and refuſed, but not vice verſa. 2 
bintec be. © "Cauſes of ſuſpendin 
e . trial, are wholly rinſe, 


ment. 22 | I | N 


s 


dgment by granting. a new 
— 2 from matter foreign to 0 


5 A ar. deborr the record: whereas. res. of judgments ariſe upon 
reſt of judg- __ cauſes appearing: upon che face of the record.. Teak 


L.4 ww $3 = Fi [ Laos att ne or. TEE 


(1) $66.1) or new TRIALS, 


e 0 1 5 


* 1 
- 


Trials by j jury in civil cauſes, ſaid tact Mansfield; could — of new 


not ſubſiſt now without a power ſomewhere to gum new ” 


trials. 
If an erroneous judgment be given in point of law chere 
are many ways to review and ſet it right. 

Where a court judges of fact upon depoſitions in writin 


| their ſentence or decree may many ways reviewed and ſet 


right. 
But a general verdict can only be ſet right by a new trials ; 


which is no more than having the cauſe more deliberately 


conlidered by another jury, when there is a teaſonable doubt,” 
or perhaps a certainty that juſtice has not been done. 
The writ of attaint is now a mere ſound in every caſe; 3 in tk, „ 
many it does not pretend to be a remedy: ey iT. 
There are numberleſs caſes of falſe: verdicts without cor - it not the ineſfi⸗ 


ruption or bad intention of the j jurors; they may have heard cacy thereof, 


too much of the matter before the trial, and imbibed preju- 
dices without knowing it; the cauſe may be intricate; the 
examination may be ſo long as to diſtract and confound their 
attention. 

Moſt general vecdifts include legal conſequences as well 
as propoſitions of fact: in drawing theſe conſequenees the 
jury may miſtake, and infer directly contrary to law. | 

The parties may be ſurpriſed by a caſe falſely made at the 
trial, which they had no reaſon to expect; and therefore 
could not come prepared to anſwer. 

If unjuſt verdiẽts obtained under theſe and a thouſand like 
circumſtances were to be concluſive for ever, the determina-' 
tion of civil property in this method of trial, would be very: 
precarious and unſatisfactory. It is abſolutely neceſſary to New trials ne- 
juſtice, that there ſhould, upon many occaſions, be opportu- 3 
nities of re· conſiderin the cauſe by a new trial; and it is 5 — 
done in a way very 3 to the parties for whom the | 
wrong verdict is given; it is upon payment of coſts. Where- How cot paid 
as, in other caſes where a wrong judgment is reverſed, e 


are paid as if the right een had been Bw in the firſt 


We inſtance. l 


It is not true, © That no new trials were granted befors When new trial 
« 1655,” as has been ſaid in Style 466. act gr 

The reaſon why this matter cannot be traced further back 
15 That the old report books do not give any accounts of 
* determinations made by the court upon motions.” 

Indeed for a good while after this time, the granting "of Court formerly 
new trials was holden to a degree of ſtrictneſs fo intolerable, e 
that it drove the parties into a court of equity, to have, in | 
effect, a new trial at law of a mere legal queſtion ; becauſe 
the verdict in juſtice, under all the NOPE ought * 


0 NEW TRIALS. 5 (Ch, XI. (A) 


tao eenclude;z-and many bills have been retained upon this 
3 © grqund, and the queſtion tried over again at law under the 
gradvally more direction of a court of equity; and, therefore, of late years 
relaxed, the courts of law haue gone more liberally into the granting 
"IA of new trials, according to the circumſtances of the reſpec. 
tive caſes; and the rule laid down by Lord Parker in the caſe 

of the - Queen againſt the Corporation of Helſtau, H. 12 Ann. 

B. R. (ſee Lucas's Reports 202.) ſeems to be the beſt ge. 
| | neralrule that cad be laid down on this ſubject, viz. « doing 

| © * juſtice to the party;“ or, in other words, © attaining the 

| 1 — of the caſe,” % e | 1 | - 

+ Reaſons for | The reaſons for granting a new trial mult be collected from 
Fe new the whole evidence, and from the nature of the caſe con- 


wp — -_ — *- - > - a —— — — — 4 — . 7 _— 
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. 


| ſidered under all its circumſtances. | 1 
F '-_ + _ This power may be exerciſed at much leſs expence of time 
| and money, therefore more beneficially for the ſubject, by 
the court of common law where the cauſe has been tried. 
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o cd) When and how to move for new Trial. * 


At what time If the party againſt whom a verdict is obtained on trial, or 
to be moved for; judgment on inquiry of damages, wiſhes for a new trial or 
inquiſition, he muſt move for the ſame within the four days, 
and the motion muſt be made in the court, ſupported. by an 
affidavit of facts. ; , ARON. | 95 72825 

It is a rule to ſhew cauſe; and though no notice thereof 
neceſſary in B. R. it is fair practice to give it, that the other 
fide may be aware on what ground the motion is made. In 

| C. B. notice of motion muſt be given. 1 
Hor the fowm In B. R. the four days: for motions for now trials are in- 
© ways reckoned: dluſive 3 if the firſt day of term be the twenty-firſt, the 
| _ is the laſt day of moving. Burt v. Barlbw, Do. 111. 
„„ bh; F . 8 
not after be 800 in C. B. a motion for a new trial cannot be made after 
Sein the four days expired, though before judgment entered, un- 
lleſs the foundation of the motion be ſome matter diſcovered 

| after chat time. Wills v. Bennett, Bar. 443. 
'Whatdoneen On motion for a new trial, the uſual, way. is, to grant a rule 
making the mo. to ſhew cauſe; and then the puiſne judge of the count ſpeaks 
03  . , to the judge who tried the cauſe, (iß of another court, and 
'obtains a report from him ob the trial, and alſo a ſignification Cl 
af his ſentiments on itz if the judge declares: himſelf ſatis · 2 
fed with the verdict, it hath heen uſual nat to grant a new 6 
trial on account of its. being a verdict againſt evidence; on 6 
che other hand, if he declares. himſelf diffatisfied with the (if © 
' verdict, ibis. pretty much at courſe to. grant it, 1 


K ew poco. ..._ TL _____ 


(6) see ) or NEW TRIALS © uy. 


nion, no rule is made; the party who obtained the verdigt is 4 


Bar. 442. 


third trial will be granted. Wilſon v. 


| is contended on the trial that plaintiff ſhould be non-ſuited, 


for him, care ſhould be taken at the time to reſerye a liberty 
| for the defendant to enter a nonſuit, if the conrt above ſhould 


Ne „Benne 6D. & E. 66. 


The court, wider atticular circurnſtatices, will per⸗ In R. N. ia very 
mit a ne trial to 1 very pat for after the fout "oy 255 aa * few wa iy 4 
pired. Birt v. Barbw, Do. 171. bor after the 

80 in criminal caſes. The King v. Gough, Do. 497. + - fourdays, 

If on motion for a new trial the court are divided in opi- How, end 


at liberty to ſign final an Cartledge v. Eylet W „ 


A new trial may be granted. a ſecond. time, if che reaſong' New 3 
for granting it are ſufficient, Per Cur. in Goodwin . Gib. — | 
bent, one, &c. Burr. 2108. It muſt depend upon the dirvun- | | 
ſtances of the caſe.” : 

But where there are-two contraty verdicts, and the latter — where 
is ſatisfactory to the court, the loſing party is not entitled by — 
any rule of practice to a third trial. Parke# v. Anſel, Blae. 963. 5 

But if on a ſecond trial the jury find the ſame verdict as Thied tt 
the former jury did, and the court are of opinion the verdict fmetimes 
is Er law, they will grant a third trial, © Tidal v. Brown, Ms 
1 D. & E. 167. 

80, if hoy” think the verdiQ clear opal evidence; a 

4 Nas, Eaſt. 15 G. 3. 

B. | 

If a new. trial or inquiſition be denied, the party may After motion -* 
afterwards move on a ſimilar affidavit to arreſt the judgment; fuſed for new 
but if a motion in arreſt of judgment be firſt made, and re- areſt of judg- 
fuſed, you cannot afterwards move for a new trial. 80 it is ment may be 

of an inquiry; after motion in arreſt of judgment, deten eee, 
cannot move for a new writ. Salk, Rep. 649. | 

Where, from any defect in the evidence of otherwiſe, ie 


but the judge directs the contrary, and a verdict is found 


be of opinion that the verdi& cannot be ſuſtained, otherwiſs 5 . 8 
they can only ſet aſide the verdict, and Sr 2 ne trial. 


(C) In what Actions and Caſes granted. oy” 00 


la granting new trials, the court knows no limitations, (ex- ee 
cept in ſome particular caſes,) but will either grant or refuſe ; 

- = E. 530. it will tend to the advancement of juſtice. 5 
Ix may be granted in miſdeameanors, but not in offences of 
a Ng claſs, Bid. | 

new trial allowed in a writ of right, „ Not i wri 
10 wrong. Ten * Clarke, Blac. 941. 42 
if | 


trial, motion in. 


- 


ans or NEW TRIALS: con. XL (0). 


me”, In deQment, the courts will ſeldom grant 2 new trial 
. here the verdict is for the defendant, becauſe the plaintiff 
N bring a new ejectment; but, where it is for the plaintiff, 
a new trial is often granted, for the conſequence of not 
1: geg a new trial is the alteration of the poſſeſſion of the 
uy — au v. Clayton, Bare, 2224. Verigbt v. Hun, 

urr. 1244. 
Not in penal“ The courts never grant a new trial in mol dens, ; Fer. 
aQions; except © wois v. Hall, 1 Wall. 17. Fonereau v. , 3 Will. 59. and 


in eite of mil-". the caſe in 2 Keb. 226. held bad law, except upon the ground 


1 85 olf miſdirection by the judge. M ilſon v. Rqſfal, 4 D. & E. 753, 


Nor in actions Nor in an action for malicious proſecution, if verdict for 


- prone | | defenttany, ! though againſt. ovens and judge 8 EreQion, 


where money 


\, Nerris v. Tyler, Cowp. 37. | ? 
How in caſes. . A new trial may be 3 in an informati l in nature of 


| of Informations a quo warranto, although denied in the caſe of The King v. 


Bennet, 1 Str. 101. the court ſaying, that of late years a que. 
warrunto information had been conſidered merely in the Nay 
ture of a civil proceeding, and that there were ſeveral in- 
ſtances ſince the caſe in Strange, in which a new trial had 
been granted. The. King v. Francis, 2 D. & E. 484. 

If in an action againſt two, one be acquitted and the other 


— 1 1 299 that defendant can have no new trial. Parker 
one Is ace Str. 814. 0 | 
F TR in the caſe. of The King v. „ Maywbey and others; where 


0 dan 2662 be ore defendants were tried at the ſame time for a miſde- 
meganor, ſome of whom were acquitted and ſome con- 

. _  victed, the court granted a new trial as to thoſe convicted, 
45 thinking the conviction improper. 6 D. & E. 38. 
No new trial granted in any action where defendant has 
is paid into paid money into court, that being an nen ol the 
court; ation. . Burrough v. Skinner, Burr. 2639. | 
where by agree Where, in ſeveral actions of a ſimilar nature, it is agreed | 
ment parties in 80 the parties that they ſhall be bound by a verdict in 
Feveral actions one of the cauſes, i it means ſuch a verdiCt as the court thinks 


24 wing ver- ought to ſtand as a final determination of the matter, and 


alict in one; therefore does not prevent defendant from moving for a new 


trial, after a renee in one of the cauſes, for phanytt,  Hodjon 
. v. Ricbardſn; Burr. 1477. 
where there s When there is a bill of exceptions, a new trial ſhall not be 


: og of excep- mgyed for 505 the point of law contained therein. Tabrige: 


* Heyn, Black. 929. 3 835 
or the bill of exceptions is ordained by the legiſlature: ta 
in nature * a wit of error. It would be unbecomingy 
e in the court to ſtop it in . 16 Anſeſs 18 party 


3 l waive the * of een 
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Value and importance are not * themfelves ſufficient 1 
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* 
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1 


grounds for granting a new trial, unleſs there be alſo ſome for new trial. 
— in the queſtion, though they frequently weigh in ob- value and im- 
taining a rule to ſhew cauſe' why there ſhould not be a new A ons. how  ' 


trial. | Vernon v. Hankey, 2 D. & E. Air e 217.1736 


. Where verdicts have been given contrary to evidence, or Of verdifts 


whack there hath been no evidence at all to ſupport ſuch ver- 2 #0 evi 
dence, or where 


dicts, the court hath granted new trials; but if there hath ee 
been à contrariety of evidence on both ſides, the courts have tory-avideitce;”"* 


never granted new trials, not withſtanding the judge (before 
whom the cauſe was tried) hath been of opinion that the 
ſtrength and "weight: of evidence was 1 the. neee, 
1 Will. 22. Anon. Suain v. Hall, 3 Wil 22815 


But the court will not look with eaglets. gel wifes Ds 17 ener-. 


SPL © 
* 1 $4 ** % N 


13 8 
” ; x £ 
£ : GE AE ® 3 7 v 


N 


they the evidence applies etactly or not to the caſe, when done . 


they can ſee that plaintiff has obtained a verdict for ſuch: da- ras 85 . 9 0 


mages as he is entitled to in conſeienee and equity. Slater v. 
Baker, 2 Will, 362. . P nen * & E. 468. Hylett: | 
1. Leut, 'Blacy 1221. * 397i 5, 


For, though the ground 4 a verdict 4 dhe plainsitr be 


wrong; yet if n injuſtice be done to the defendant, or if the 
plaintiff can, by another form af action, recover as much, 
the court will not grant a new trial; but otherwiſe, where 


injuſtice is done him by it; and if it be: not clear, the 
plaintiff may recover as much by another” nes of, js | 


1 Burr, 936 4 ien w 


It does not follow, by. neceifary conſequence, this Ss pull ew 


chat it may ſtill be on che fide: of the real Juſtice and. . 
of the caſe. Bid. eee 4 4 : EN Ab 45 4 

The court will not grant a new trial, even where the jury 
have found for the defendant, againft, evidence, if the plain- 
tiff appears to have received no real injury, and the damages 
(if the verdict had been for the plaintiff) would have been! 

but a mere triſle. Burian v. Thompſon, Burr. 664. 
For, aſter a yerdict on the honeſt and juſt ſide of the _ 
the court will ſupport it, if paſſible, and not grant. a new 
trial. Gin v. ¶ Ilaoct, C. B. 2 Will. 302, 


Nor will the court ever grant a new trial, when they r 5 new 50 
ſee the merits have en- fairly, and ww tried. Ae v. Le 


Appleyard, 3, Wilſ. 273. 


* . 


muſt abhways be a new trial granted in all caſes whatever, — * 


where the verdi& is contrary to evidence; for it is pothble 4. 


ale. | 


tried. 


Although the weight: of the evidence. may be certified by though me 1 
the judge to have been againſt the verdict, yet a new trial r 


will be denied, if the natute of the;aQion, the value of the 4, 
matter in diſpute, and other By 7 12 Ng of the caſe, war- 


IT 4 4 
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dence againſt 


vera. 
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| mint; dc de, For a'new trial o to be tzranted ta at- 
min real juſtice, but not to tily litigious -paſhons upon 

. 7 every point of ſummum fun. — af Yov Chaffey, Burr. 53. 

In which laſt caſe, a variety of caſes are cited, in all of 
n the verdicts were againſt evidence, and the Ktic rule 
. . of law, or obtained gy ſurpriſe: But the court would 
nat give a ſecond chance of ſucceſs to a hard an or an 
unconſeionable defence. 
© affidavits. Nor will the court admit 40 to explain; . 
given at a trial, in order to ſound motions for a new "trial 
 therean, Hanſon v. Parker, 1 Will 289. | 
Where the. verdict is neither againſt. 2 md, (dk | 
r it be a hard one, no new an on, *  Hanky 
|: VoTrotnian, Blae. .. 9155 
The court will, under Ae 8. ut new iet 
the affidavits of j jurymen, that the verdict — — contrary 
to their meaning, but they are very cautious Tapes: wo 00 
2 it may be of dangerous tendency. 

x ere, after a general verdi& on both iſues was. given 
for defendant, eight of the jurymen ſtated on affidavit, that 
they meant their verdif to have been for plaintiff on one 

iſſue, and the court were ſatisfied that would have been 
right, though they were doubtful what to do, not- liking to 
ſend the parties to a new trial j they at length deſired the 

caunſol i move why the verdict ſhould not - amended and 
| ſet right according to the truth of the finding, but no cult 
1 Was ſhewn. Cogan v. Ebden, Burr. 388. | 
_ . wa MY New trial granted defendant in a criminal * upon the 
|! reports of the judge, and affidavits fthe whole jury, that 
gt verdict was taken contrary/: to their meaning, and to 
nh Wages direction in Faun of hw. Rex v. en, 
r Will. 329. 5 
- Ajuryman's wy PRO ihe to his ſerieiments in-point 
- of law at the trial, ought not to be admitted, whatever may 
be the caſe of his: aſhdavit, tending to rectify a 3 
| ; Rex 4 aeg Burr. 2666. Rex v. Thirkell, * ao 2 
m what caſes, After a full trial by a competent jury, if no fre t can 
1 ee, be thrown in, a air trial ſhall ee d, though the 
dn dhe queſtion; verdict might be contrary to the ſenſe we? N of tha 
1 | parties. Camden v. » Blac. 418. 
FHs pere are caſes: where the court will grant new trale, not · 
beer. antes, | ' withſtanding there was evidence on both ſides ; ag where all 
| Be wa _ light hath not been let in at the trial which might and 
Sg rs 8 ht to have deen, as for want: of all the fubſeribing wie- 
— s to à releaſe, ſet up by defendant, ing es and 
"ER DE EAN EI + The 
2 
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| The court will not grant a nnn let hs party into | 
a defence of which he was appriſcd at the firſterial. Vernon 


Hanbey, 2 D. & E. 113. e | 
| "Net Gor-want - js. which he might then have pro- 
duced. Coale va Berry, 1 Wilſ. c 8g. 
A new trial ſhall not be granted becauſe the counſel 
thought it prudent to omit evidence which they had in their 
briefs, and might have offered in mitigation of damages; nor 
becauſe another jury; in a cauſe nearly ſimilar, gave a differ» 
ent verdi&.  Spong v. Hag, Blac. 882, 
Not granted to give the defendant an opportunity of 
proving the illegality of a policy which was not illegal on the | 
face of it, for he ſhould; have ſhewn it on the trial. Gi r. 
rome r ran Fey wore 
But diſcovery of new evidence 1 the attorney of deſenl- 
ant executor (then abſent from England), though in the 
actual cuſtody of the attorney himſelf, yet not known by him 
ſo to be, is a ground for a new trial, Broadhead v. Marſhall,” 
| 8 trial will not be granted on account of a miſtake by or where vb. 
| 2 witneſs in giving his evidence, Huff v. Keldon, Say. 27.; ee a 
although by affidavit he confirms it to be a miſtake; and had evidence; 
it not been made, the verdict ee have * different. 1 8 
But where a verdict is manifeſtly againſt equity, and ob- or verdic ob- 
tained againſt 3 from er dee in not being pre- — inade 
pared with evidence, court will grant new trial. d 
A verdict upon à trial was for plaintiff, ſubje& to the 
opinion of the court, upon this queſtion, (Whether defend- 
« ants, being ſheriff's officers, (and who juſtified under a f. 
« fa.) ought upon the trial to have produced and proved a 
« copy of the judgment on which the f. fa. iſſued ? The 
court were of opinion, that the action being by a ſtranger to 
the original ſuit, the judgment ought to have been proved, 
and a copy produced; but aliter if the action had been by 
the perſon againſt whom the 5. fu. iſſued; therefore the 
plaintiffs verdict ſtood, But in this caſe the court gave de- | 
tendants leave to move for a new trial; which was granted, 
becauſe plaintiff had brought this action under a fraudulent | 
bill of ſale. And Lord Mansfield ſaid, the verdia ariſes 
from a ſlip and inadvertence, and is againſt law and juſtice 3 
he plaintiff has no merits; the bill of ſale was fraudulent; 
plaintiff's ſon (againſt whom fi. fa. iſſued) remained in poſe. 
eſſtion; the recovery is manifeſtly contrary to reaſon and 
uſtice. Martyn v. Podger and others, Burr. 2637. 
The venire faciat was awarded by miſtake returnab 


he morrow of the Aſcenſion inſtead of eight 


N 


or for W 
ity in not BINS 
notice of trial ; 


| between iſſue 
| and record; 3 


or for unfairly 
kerping out of 
the way, Mt. * 

neſſes; 


- . 


| 3 ſheriff 


evidence; 3 


or witneſſes af 

terwards diſco- 
vered incompe- 
tent ; 


— 


er where a ſyſ- 
tem of perjury 
5 


F * any diene 


entry, and offer, and ſuffered plaintiff to take a verdict; re. 


or ſor e 2 


carry the cauſe down to trial when ſhe: knew. the defendant 


admitsimproper admits improper evidence te be given whereby the damages 


Tutiou v. Andrews. 


neſſes. Fabrilius v. Cock, Burr. 1772 
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nn The FT ROAR though l witneſſes attended 
the allizes, made no defence at the trial, but confeſſed leaſe, 


lying on the miſtake in awarding the venire, returnable at a 
day ſubſequent to the aſſize; till after which return and de. 
fault maile by the jurors, there oould be no #ift prive. Tbe 
jury proceſs was made returnable at a proper dayz and, on 
motion, the court held the variance material on the author 
of two caſes cited by the e- counſel. Buſſurd & a. 
againſt Bartlett, Trin. 3 G. 2. 2. Dale v. Helms, Mich. 4 G. 2. 
in B. R. verdict ſet aſide © on' - payment of Colts FR lon! , 
Saunders, Bar. g , e >»: , dien: | 
Want of due notice is a proper grbund fo a WERE be 2 
new trial; but the defendant 1 is 1 if op pour wth 
trial and make defence. Salk, 64. 
8 Though the. iſſue delivered varied * the nd: of wi 
privs, court refuſed 2 e tin * Kunden, vs): Brinker, 
2 Wil. 243. L Bunt 20 01 8 
A material e for Gee ese himſelf inthe 
plaintiff's houſe: to avoid being ſerved with a ſubpoena: 'h j 
- which the plaintiff obtained a verdict, but the court ſet it 
aſide without-e6ſts, it being unreaſonable for the'plaintiff to. 


could not arg a mne Monipeſſon v. Nl Thy 20 G:z, 
Ball. Ni. Pri, 3 t nens 
If the Med e on the execution of ente of i ene 


% 
4 


are leſſened, the court will ſet aſide the inquiſition, and give 
plaintiff leave to e a new As 4 my N Bar. 448, 


.An objection to \ By, 6 of witnefles' fern 
after a trial, is not a ſuſficient ground of itſelf for granting: 
new trial, but it may have ſome weight with the court where 
the party applying appears to have merits. | Turner and ar. 
other v. Peart, 1 D. & E. 77. 1 

A new trial granted after à very tric lenden upon 4 
ground, that the whole was a fiction ſupported by perjury, 
which defendant could not be prepared to anſwer ; that 
Gnce the trial many circumſtances had been diſcovered to 
detect the iniquity, and to ſhew the ation of we vir. 


If a party obtain a verdict by any nick or 0 uncon · 
ſcionable advantage, court will grant à new. trial, and even 
ſubject ms to TOI wi coſts. ee v. e 


s HR x 


- F F4 - 21 4 y 1; £44 * 
1 "4 © 8 i hs 460 *» "# * >» — 


— 


Fg 


G OF new TRIALS: oO 


If the under- Weritf ere attorney in the abs, ROM re- 
turned the pannel of jurors, new trial will be "granted. . 

„lit v. Lucas, Comp. 112. | 

A new'trial was granted, becauſe the forenani of the jury 
had declared, that the plaintiff ſhould never have a verdict. 
Salk. 645. Br P. Sir G. Wynn v. Biſhop of Bangor, Com. 601. 

A verdi&t was ſet afide becauſe one perſon anſwered to an- 
other's name, and was ſworn a 4 Norman v. Bene, 
Bar. 453. Merey v. Thorn, Thad. 4 8 

A juror on the principal an 820 challenged; and after - 
wards ſworn on the tales by a wrong name; and though no 
fault was found with the verdict, yet the court granted anew 
trial. Parker v. Thornton, Str. 629. Raym. a 

Where the jury drew lots, verdict was ſet aſide; tonight 
according to evidence and coſts, abided the event.” Hall v. 
Cove, Str. 642. Philips” V. en Com. 83 5. 

If it could be proved by any other than a "HOWS "that a 
verdict was owing to chance, as by jurymen toſhng up and 
the like, it would be ſet aſide; but not fo if the jurors voted 
how it ought to be, and ſeven were on one fide and five of 
the other ; becauſe, in ſuch cafe, nothing was determined' 
by chance, the five jurors might ultimately be convinced by 
the ſeven: but if they only acquieſced in the finding of the 
verdict, that is ſufficient; and they ſhall not afterwards be 
ane to deny. ſuch acquieſcence. 5 Lawrence Y. Boſwell, 

ay. 100, 

Upon a motion to ſet aſide a verdict upon the affidavit of 
two jurors, who ſwore, that the jury, being divided in their 
opinion, toſſed up, and the plaintiff's friends Mon; agreeable. 
to Hall v, Cove, Str. 642. Per Lord Mansfield, C. J. the 
court cannot receive ſuch an affidavit from any of the jury- 
men themſelves, in all of whom ſuch conduct is a very high 
miſdemeanor ; but in every ſuch caſe the court muſt derive. 
their knowledge from ſome other ſource, ſuch as ſomebody 
having ſeen the tranſaction through a window, or the like. 
Rule refuſed. Vaſie v. Delaval, 1 D. & E. 11. 

So a mere ſubſaquent confeſnon of a juryman to the de- 
fendant's attorney, that the jury drew lots which ſix of them 
ſhould determine the verdict, no ground for a new trial.- 
Ayleit v. Jewel, Blac. 1299. 

The courts will grant a new trial for mildirektion of the 
judge who tried the cauſe in point of ee How: v. 
Strode, 2 Wil. 273. Ruffel v. Palmer, 2 Wil. 

After a nonſuit by order of the judge at ni a impro- 
perly, the Fourt 1 28 a 9 without 9 3 Wil. 146. 
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turned by im- 
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New trial for 
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artfully perſon- 


498. or NEW TRIALS. (ch. xl. 
been _. Buell v. Hee, Ibid. 238. Reckham v. Jeſſup... A v. Shure, 


Burr. 2612. 
barhow fo fr: An application for a new trial i is an application to the dif. 


court will exer- Wee ee, the court, who ought to exerciſe that diſcretion i in 


par qr ſuch a manner as will beſt anſwer the ends of Juſtice, 


reſpect, Where a new trial therefore is moved for on the ground 
5 of a miſdirection in point of law, if the court ſee that juſtice 


has been done between the parties, they will not ſet aide 
the verdict, nor enter into a diſcuſſion of the queſtion of lay, 

Edmondſon v. Machell, 2 D. & E. . 

New trial granted, judge refuſing to let defendant baer 
trix give evidence generally of paymeut of debts, &c. on 
Wt plene adminiftravit, ſetting out judgment debts, and 
more aſſets than ſufficient for thoſe debts being en 
her hands. Smedly v. Hill, Blac. 1 105. 


The court will grant a new trial in a penal action, on ac. 


count of a miſtake or miſdirection of * judge. Wilſon v. 
5 Rafal. 4 T. R. 253. 
New trial for There is no doubt but that che court has the power of 


exceſſiveda- taking the opinion of a ſecond jury in any caſe where thc 


2 damages are excellive; but all ſuch queſtions depend on their 
9 own circumſtances, on which the court will exerciſe their 
diſcretion. Ducker v. Wood, 1 D. & E. 277. 


— 0 they will be i cautious how they overthrow Vers 
di _ RY 

Inquiſition The court will not ſet aſide any inquiſition on a writ o 
when ſct ande inquiry for exceſſive damages, unleſs the caſe be groſs and 


| py the damages enormous, if the action be for a tort or tre 


paſs. Bruce v. Rawlins, 3 Wil. 63. 
Exceſſive damages were given on a writ of i inquiry fot 
militia- man againſt his colonel, who had ordered him twen- 
laſnes; but the court would. not ſet it aſide becauſe the 
colonel had acted arbitrarily: mals anime, and was well able 
to P37 them. Benſon v. Sir Thomas Frederick, Burr, 1846, 
Flow in torts. | perſonal tarts the court will ſeldom grant a new trial 
for exceſſive damages. Gilbert v. og, Cowp. 230. 
Fabrigas v. Meoſtyn, Blac. 929. 
But if the damages be outrageous they will. Warge v. 
8 ices Blac. 942. 
Domeges mot They mult, however, be ſo flagrantly eier as to afford 
dane an internal evidence. of the prejudice and partiality of the 
Brag ts jury 3 and outrageouſly diſproportionate: either to the wrong 


received, or to the fituation and circumſtances of either the 


_ od or: defendant. -  _ ;;- 


The court will not grant a new trial in an a_aQtion for 


crim. con. ery becauſe the damages appear exceſlive. ar 
h 


mw my A Mis as Ou 


ard yg 


diſc uſſed . 


| account of excellive damages, fuſed to grant it, Sir Alex- 


3 Wil. 18. 


| deciſion. of the queſtion of damages to the jury; that the Pie reſpacting 


have then ſome medium by which they are enabled to cor- 


E, 658. 


(C) Sec, u. OF NEW/TRIALS) 0 ©. ogy 
v Gunning, 4 T. R. 651+ where the ſubject 8 fully | 


berly V 
In an action for maliciouſly indicting plaintiff for perjury, 
400 J. damages not exxeſſive. id. e 5 
The plaintiff, a baronet and à member of parliament, re- 
covered 10,0007. damages in an action on the caſe for a ma- 
licious proſecution, viz. indicting and trying him for felony 
at the Old Bailey. The court, on motion for a new trial on 


ander Leith v. Pope, Blac. 1327. 15 | 

If a new trial be granted for exceſſive damages, and the if teme damages 
ſame damages are given again, the court will never grant a given again, no 
third trial, Chambers v. Robinſon, Str 692, ( . trial. 

New trials refuſed in various actions for aſſaults and im- 
iſonments, on the ground of exceſſive damages. Leman 
v. Allen, 2 Wil. 160. Huckle v. Money, Ibid. 205. Beardmore 
v. Carrington, Ibid. 244. Ducker v. Wood, 1 D. & E. 277. 
So for debauching plaintiff's daughter. Tullidge v. Wade, 


It is a general rule, that the court will not ſet aſide a ver- No new trial in 
dict in an action for a tort on account of the ſmallneſs of vert forſmallneſy 
the damages. Mauricet v. Brecknock, Do. 50g. Barkervy, 
Sir Wolfton Dixie, Str. 1051. „ 1 5 | 

Unleſs it ariſes from a miſtake in point of law of the ſhe- except in certain 
riff, as in Markham v. Middleton, Str. 1259 or of the jury, . | 
as in Weodford v. Eades, Str. 425. | 


1 * 


The principle is this, that the conſtitution has referred the General princĩ- | 


— 


court ought not to ſet up their own judgment againſt that of 2 pe 
the jury, eſpecially in caſes where the damages depend upon damages. 
mere ſentiment and opinion, and there is no rule by which | 
they can be aſcertained. It is different, indeed, where da- 

mages depend in-any-wiſe upon calculation, for the court 


rect any miſtake of the jury. Diuberly v. Gunning, 4 D. & 


(D) Of the Coſts in caſe of new Trial. (D) 

A new trial is ſeldom granted but upon payment of coſts; Of the com in 
but this is in the Hiferetion of the wk K MEER N RY 
Where a plaintiff refuſes to be nonſuited contrary to the 
opinion of the judge, a new trial (if granted) ſhall be wit 
out coſts. So where a plaintiff ſubmits to a nonſuit in com- 
pliance with the erroneous opinion of a judge, the nonſuit 
mall be ſet aſide without coſts. Pachin v. Pawley, Blac. 670. 
Huſeall v. Hogg, 3 Wil. 146. Rackham v. Jeſſup; _—_ 338. 


9 ere 


£2 6 
Seitn: 8 


G4 


How 


Fnewtrial rule, ſerve it, and pay coſts immediately, if part of the rule; 
— if not paid, the other ſide may move to enter up judgment 


| Howlf plaintiff If after a new trial granted, plaintiff docs not proceed to 
e. roceed try it again, defendant may move for judgment as in caſe 


Same 


ac. muſt be record of ni privs was made up, with an appearance and 
carried to trial. plea of a different term from the former record, and verdi 


wc. 


1 amendment After a new trial granted, no amendment will be allowed | 
butfered, in the record. Parker v. Anſel, Blac. 920. | 


— 


* 


e 


Where a new trial has been granted, and nothing was ſaid 
in the rule concerning the coſts of the firſt, although the 
ſame party ſucceed on the ſecond trial, he ſhall not have the 
colts of the firſt. Maſon v. Skurray, Do. 430. 5 
8 80 where a caſe is reſerved, and, from the inſufficient 
ſtatement of it, it is neceſſary to ſend it down to a ſecond 
trial, and nothing is ſaid reſpeCting the coſts, the party fue. 
ceeding' on ſuch ſecond trial is not entitled to the coſts of 
"2 firſt. Hanley and others v. Smith and others, 3 D. & 
| 7, THO EL RY TR 


W (E) How to proceed if new Trial granted. 


CES 


t proceed If yerdiCt is ſet aſide, and new trial granted, draw iy 


and take out execution. 


LEST Tn B.R:; | I . . ' 
Niſi prius record need not be + Niſt prius record need not be in. 
re-ingroſſed if. no poſtea indor/ed; ęraſſed a- neu; but jurata altered 
. Gut if it is, the officer (the ſigner as to return. I tried in ſan 
of writs) will not paſs the old term, record need not be re. ſtalil, 
record again. | nor any new venire or habeas cor- 
Fa new trial be granted,” the” pus; but otherwiſe, if not tri 
return in the jurata muſt be alter- in ſame term. Let a new plaeiu 
ed the ſame as in caſe of remanents, be added to the record of the tern 
and the record muſt be paſſed again, in which the canſe is to be tried, 
and a new venire and diſtringas ; $i 
fued out and returned, notice of BR * 
trial given, and cauſe again ſ et 
* * down; but no new entries are | 5 | 


made or paid fur. 


a nonſuit. Fabrilius v. Cock, Burr. 1771. 
There was a verdict and new trial granted, and then the 


ga ̃ grain for the plaintiff, which on motion was fet aſide, it not 
being the ſame iſſue that was directed to be tried again; and 

though a new trial was granted, yet it ought to be upon the 
old plea. Harper v. Davy, B. R. Raym. 5 10. Carth. 498. 


Becauſe the intent of new trials is to ſubmit the ſame 

queſtions to the conſideration of another jury, but by amend» 
ments the queſtion would be varie. 6A 
SR nd ty Ow ol, a” Fe. "* Defcutath 4 
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deed, in ſome things, but they differ in many: They agree 
be 


Ru 


if) See, $f) OB NEW TRIALS.” r 


- Defendant; aſterx a verdict againſt him, obtained a rule för of pieadng 
a new trial, which, after argument, on a ſubſequent day was puis darrein 
diſcharged: He then pleaded a plea puis darrein continuance pe ron dee 
entitled of the term generally, and the court refuſed to order 45 

a ſpecial memorandum of the day when it was filed under 


theſe circumſtances. Lovell v, Euftaf, 3 T. R. 554. 


(F Ot the Venire Facias de novo, and the Dif- (F) 


ference between that and Motion for new Trials. 


Care ſhould be taken not to confound motions for a venire- Of the differs 
facias de novo with motions, for new trials; they agree, in- ence between 
in this, that in both caſes a venire facias de novo_ mu : 
awarded, and that the court may or may not grant either of 
them; but they differ firſt in this, that a venire facias de novo 
is the antient proceeding of the common law; a new trial is 
only a modern invention. The firſt is as antient as the law, 
when attaints were in uſe; but motions for new trials are of | 
later date. The judgment in attaint being very ſevere, and 
the puniſhment exceſſive hard, to avoid that ſeverity it was 
thought better to proceed in a milder way ; motions, there- 
fore, for new trials were introduced. They likewiſe differ 
in this reſpect, that new trials are generally granted where a 
general verdict is found; a venire facias de novo upon a ſpe- 
cial verdict. But the moſt material difference between them. 
is, that a venire facias de novo muſt be granted upon matter 
appearing upon the record; but a new trial may be granted 
upon things ont of it. If the record be never ſo right, if ; 
the verdict appear to be contrary to the evidence given at the | 
trial, or if it appear the judge has given wrong directions, a | 


- 


new trial will be granted, But it is otherwiſe as to a venire 


facias de novo, which can only be granted in one or other of 
theſe two caſes: As, iſt, If it appear upon the face of the 
verdict, that the verdict is ſo imperfe& that no judgment can 

be given upon it; 2dly, Where it appears that the jury ought 

to have found other facts differently: and it cannot be 


gtanted in any other caſe; 1 Wil. 55. Witham v. Lewis. 


Again: — A new trial is moved for on the part of defend- 
ant, upon the ground that juſtice has not been done him; a 
venire de novo is moved for on the part of plaintiff, in order 
to correct any error in the pg/ea or verdict, when it cannot be 
done by amending the po/tea from the judge's notes, or the 
like. Such as if a general verdiCt be given in an action of 
flander, where ſome of the counts in the declaration are bad, 
and others good; there the pgfea cannot be amended and 


1 q 


$4 


* motions for new 
trial, and venire 
facias de novo. 


or NEW TRIALS. ed. xl c 


entered only on the good counts, N would be im. 
flible for the judge to ſay on which of the counts the ju 
found the damages, or how th 1 had apportioned — 
The only remedy, therefore, in ſu caſe, b by awarding a 
venire de now, which muſt be by "Og. the court for that 
purpoſe.  Eddowwes v. Hophins, 378: 
But this was refuſed in Hal u. 8cho eld, 6 D. & E. 6g1. 
So if "final judgment has been obtained, after which it is 
too late to amend," in ſuch a caſe, a Gurt os novo may be 
moved for. Grant v. Alle, Do. 722. | 
Ihe effect of a venire de novo is ſending che cauſe back wo 
have damages aſſeſſed, only on that count on which, in point 
of law, he is entitled to recover. Ibid. _ 
So where iſſue is joined on a matter of fact, pleaded in 
abatement.and found for plaintiff, and jury omit 12 da. 
mages, a venire te novo ſhall be awarded; for where a ma 
may have an attaint, there no damages "ſhall be aſſeſſed by 
the court, if they be not found by the jury. 4 Leon. 245. 
Godb. 207. And, as in this caſe, if outrageous damages 
had been given, an attaint would lie, a penire de mov muſt 
| 80. Eichorn v. La Maitne, 2 Wil. 368. 
I.n an action of debt, for a penalty on breach of  articlesof 
agreement, the jury ought, agreeable to the ſtat. of 8 & 
9 W. 3. to aſſeſs the damages on the breach aſſigned ; which, 
1 not done, it is a deſective verdict, as plaintiff cannot tale 
judgment on the whole penalty, a venire facias de novo there- 
fore will be awarded. Drage v. Brand, 2 Wil. 377. | 
Thus, in all caſes of defeCtive verdicts on the part of Plain 
wif, a venire de novo is moved for. 
$0; if a doubt ariſes from an ambiguous and unuſyal word 
in the verdict, the court will lean in favour of a venire d 
novo; and this the rather, becauſe in favour of a defendant, 
though the verdict be full, the court may grant a new trial. 
A wenire de now awarded on the verdict, guilty of printing 
and publiſhing only. Rex v. Woodfall, Burr. 2669. 
A court of error may award a venire . novo. Grant v. 
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Sxcriom III. 
Of arrefting the Tudgment. 


(A) When and how to move in Arreſt of Judg: 


ment. 
(B) Of the Nature of @ an Arreſt of Judgment 


| and to what Courts and Caſes it 8 8 
c) o 


See. m5 or ARRESTING Tk JoDoMenT. 


K ) of the Erounds of arreſting the Jotgmem: | 
0 of RR he a Repleader. 5 


(A) When and 806 to move in e f Judg- (A) 
| ment. | 


The FW 2 within the four days, has N to move When and how 
the court.in arreſt of judgment. to move in arreſt 


In B. R. a motion in arreſt of judgment may be made at e 
any time before judgment entered up, Taylor v. Whitehead, | 


Do. 745. and even alter a rule for a new trial has been. dil | 
charged. | OE 
But in C. B, motion in arreſt of judgment muſt be made In C. B. 
before or upon the appearance · day of the habeas corpora Jura- So 
torum. Lyte v. Rivers, Bar. 445. 
And if it is moved on the laſt day of term, notice of the ton laſt day of 
motion muſt be given, and an affidavit of ſervice of notice, term: 
or court will not grant the uſual. rule to ſtay judgment. 
Camp v. Gale, Bar. 247. 7 | 
But otherwiſe, 1 common caſes no notice is neceſſary in what & to be 
either court, nor * to ground motion on; but a rule done on ſuch | 
muſt be obtained to bring the poftea or inquiſition into court, 
which muſt be marked by clerk of papers in K. B. and ſe- 
condary in C. B. Tt is a motion of courſe, and rule got at 
clerk of rules oſſice in B. R. or ſecondary's in C. B. We 
Or if inquiſition be {till in ſheriff's hands, give him notice if on inquifi- 
to produce it, and make affidavit of ſervice of notice. db 
The purport of the rule of court is, that the entry of the Purport of te 
final judgment be ſtayed until the court be moved on behalf rule. "7 
of plaintiff, ' and ſhall otherwiſe order; notice of the rule is 


to be given to plaintiff, his attorney, or agent. Plaintiff af- 
terwards gives notice, in uſual way, to defendant's attorney 


when he means to move the court to diſcharge the rule, He 

ſerves copy of notice, and makes affidavit thereof. 
If afrerwards the rule is diſcharged, he then draws up the 

rule, ſerves copy on defendant's attorney, and proceeds to 

tax colts, _ 
But if judgment be arreſted, defendant's attorney then 

draws up rule, and ſerves copy on plaintiff's attorney, and : 

each party pays his own coſts. Cow. 407. 
Defendant had moved in arreſt of judgment, and obtained. 

the common rule, which is, that the entry of judgment be 

ſtayed till the court be moved on behalf of the plaintiff, and . 

ſhall otherwiſe order; of which motion defendant had no- 
Vor. Ke | tice, 


— 


by 


_ Econverſo; t plea.” But this rule will not hold & converſo; vis. Thi 


OF. ARRESTING THE JUDGMENT. ch. XI. (aj 


tice. Counſel for: plaintiff admitted the Ws; eQtion | in point 
of law, and prayed that an entry be made on ye #4 roll, as the 
adjudication of the court, that judgment be arreſted, which 
was ordered. For till this entry be made, the plaintiff can 
neither bring error, nor maintain a new action, as the rule 

leaves the action pending pleadable i in " to a new action. i 
DE? Pi e 285 eat Sk 


®) of the Nature of an . of 8 5 
8 to what Courts and Caſes it extends. | 


Cauſes of arreſt= | Arrifts-of jud ment ariſe frm Ihtrinlic cauſes appearing 
ing judgnient 


mot be on the upon the face of the record; for a judgment can neter 


face of record; be arreſted, but for that which appears upon the face of the 
Bs record itſelf. Packey v. Harriſon, Raym. 232. 
Hor if record be Thus, if an infant brings an action by guardian, and no 


only deficient, ., warrant for him to appear by guardian is entered on record, 


ET judgment will not be arreſted ; but error muſt - be brought, 


diminution and diminution alleged and certified, and gent will be 


alleged. _ reverſed. Bid. 


How far power. . An inferior court may ſet aſide an interlocutory judgment, 


8 8 in two caſes; viz, For irregularity, and to let in a trial of the 


xeſpeR. | merits, even though the judgment were regular. 


So they may ſet aſide a verdia for irregularity, but they 

are not truſted with a power to ſet aſide Sa 88 the 
mae.eritt. Ne v. Peters, Burr. 572. | 
No arreſting After judgment on demurrer, there can be no motion t 
— alter arreſt the judgment, as the court will not ſuffer oor one 1 
Cs wg tell them that the judgment they gave, on mature deliberation 
otherwiſe, after is wrong. But otherwiſe, incaſe of judgment by default 
judgment by for that is not given in ſo ſolemn 2 manner; or, if the fault 
default. | ariſes on the. writ of inquiry, or verdict, for there the part 

1 cannot allege it before. Edwards and Blunt, Str. 425. 


How on con- When a conviction is removed by certiorari, no notice cat 


victions. 


be made in arreſt of judgment, unleſs the defendant be pet: 
| yonally preſent. The Zing V. TOs Blac. 209. 


(o) () of the Grounds of ating the Judgment 


| Caufeof Th It is a general ant . rule, with regard to arreſts! 


ing eee judgment upon matter of law, that whatever is alleged it 
may Fae. © arreſt of judgment, muſt be ſuch matter as would, upot 


murrer, but not . demurrer, have been ſufficient to overturn the action d 


eve 


seng OF ARRESTING THE JUDGMENT. 


the ſtatutes of jeofails, or by a verdict. 


monds, Blac. 40. | 


joined, Str. 641. Harvey v. Peake, Burr. 1793. 


ed, it is bad. Cooper v. Spencer, Str. 641. | 
Blut record may be amended and imiliter added. 

The ftatutes of jeofails relating to caſes after verdicts are, 
32 Hen. 8. c. 30.; 18 Eliz. c.14.; 21 Jac. 1. c. 13.; and 


Act from its extenſive operation, and the ſtudent may there 
find the various defects and omiſſions a verdict cures. 
So omiſſions are often cured by the verdict itſelf. 
The court are extremely cautious how they arreſt the 
judgment after verdict. They will not intend any thing to 
overturn it: they will over- rule objections, which they 
2 have liſtened to on demurrer. Wefton v. Mann, 
F | ES . 5 
They will even ſuppoſe every thing proved at the trial 
which was neceſſary to be proved, unleſs the contra 
—_— made to appear- on the record, Bull v. —— 
1 il. 25 5. ö 5 e | At 
e fat Thus if a declaration or plea omits to ſtate ſome particular 
e part eircumſtance, without proving of which at the trial, it is im- 
| poſſible-to ſupport the action or defence, this omiſſion ſhall 


25 eu de aided by a verdict; as if in an action of treſpaſs the de- 
be yet claration doth not allege that the treſpaſs was committed on 


any certain. day; or if the defendant juſtifies by preſcribing 


So where iſſue was local, and not tried in right place; ve 
Maitland v. Taylor, Ld. Raym. 12t2.3 or an iflue is miſ- 


But if there be no iſſue at all, as where ſimiliter was want- 


16 Car, 2. c. 8.; which laſt has been called the Omnipotent 


Fe 
ww 
- : . 
7 3 
* 
. . 


every thing that thay be alleged as cauſe of demurrer, wilt be 
in arreſt of judgment; becauſe now, many omiſſions 
and defects, if not taken advantage of in time, are cured by 


Thus, after a verdict where defendant's name was put in for many de- 
the count inſtead of plaintiff's, judgment will not be ar- 
reſted ; becauſe, by ſtat. 16 & 17 Car. 2. e. 8. jadgment 
ſhall not be ſtayed after a verdict, by reaſon of miſtaking the 
name of plaintiff or defendant in pleading. Richards v. Si- 


fects are cured 
by ſtatutes of 
Jeofails, 


* 


AID by avs: 
dict. * : 


In what caſes 


the court will 
arreſt judyments 
after verdict. 


Every thing ne- 
ceſſary ſuppoſed 
to be proved; 
though omitted 
to be ſtated on 
the records 


* 
o 
. 


kor a right of common for his cattle, and does not plead that 


his cattle were levant and couchant on the land. Though 

nent. either of theſe defects might be good cauſe to demur to the 
| declaration or plea, yet if the adyerſe party omits to take 
reſts advantage of ſuch omiſſion in due time, but takes iſſue and 
lleged P25 a verdict againſt him, theſe exceptions cannot after ver- 
14, upot lick be moved in arreſt of judgment; for the verdict aſcer- 
Aion deins thoſe facts which before, from the inaccuracy of the 


12. Thaſleadings, might be dubious; ſince the law will not ſuppoſe 


hat a jury under the W of a judge, would find a 


verdict : 


1 * 
e 
„ 
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verdict for the plaintiff or defendant unleſs he had proved 
. thoſe circumſtances, without which his general allegation ig 
eee my mh 59s nd fin 
So in ejectment, though declaration does not ſtate in 
What vill lands lie; but afterwards ſays that defendant, at 
B. aforeſaid, ejected him, &c., it ſhall be intended after 


( 


verdict, that the lands lay at B. Goodrigbt v. Strother, | 


WR” |" 3%, |. OSD | . $1 { 
. Thus a verdict will cure a title defectively ſet forth, 
but it will not cure a defeCtive title. Eng//o v. Burnel, 
2. Wil. 61 6: 3 5 Wed 


i defeRively ſet | The rule is this, where the plaintiff has ſtated his title or 
forth, is cured, 


ground of action defectively or inaccurately, ſince to entitle 
him to recover, all circumſtances neceſſary in form or ſub. 
ſtance to complete the title ſo imperfectly ſtated muſt be 
proved at the trial; it is a fair preſumption after a verdid, 
that they were proved: but that where the plaintiff totally 
omits to. ſtate his title or cauſe of action, it need not be 
proved at the trial; and therefore there is no room for pre 
FS - ſumption. Ruſhton v. Afpinale, Do. 683. VV 
Cauſes therefore We find, therefore, that exceptions moved in arreſt of 
je $a depo judgment muſt be much more material and glaring than ſuch 
cauſes of de- as will maintain a demurrer, or, in other words, that many 
| inaccuracies and omiſſions, which would be fatal if early ob- 
ſerved, are cured by a ſubſequent verdict, and not ſuffered i 
1 the laſt ſtage of a cauſe to unravel the whole proceedings 
| 3 Blac. Com. 394. | NEED 


but not a defec- 


tive title. 


; Bur for manifeſt But if the thing omitted be ' eſſential to che action a 


| eee = 2 defence, as if the plaintiff does not merely ſtate his title in 
| I, judgment defeCtive manner, but ſets forth a title that is totally defec- 


will be arreſted; tive in itſelf, Engliſb v. Burnell, 2 Wil. 258. Salk. 365. Or 
— if plaintiff be if the action be brought by plaintiffs who from the face d 
uch as cannot N LF ; 
maintain the the record cannot in law maintain it; as where treſpaſs ws 
action; brought by 4 and B. for breaking the houſe of A. and taking 
the goods of A, and B. Maddox. and another v. Tayi, 
Raym. 1382, Or where plaintiff declared as adminiſtratar 
of an executor when adminiſtration de bonis non ought to hait 
or defendant been taken out, Baftard v. Futſbam, Barr. 444. Or if de. 
fuch as cannot fendants in the. action be ſuch againſt whom the action can. 
be lud. nat be maintained, as where one obligor only was ſued on! 
joint bond, and it appeared ſuch in declaration. Horner 
Moor, Burr. 2614. 5 . Ball a 
In all ſuch caſes judgment mult be arreſted. _ | 
Zo in treſpaſs for taking divers goods, not ſaying whit 
goods, after verdict and damages for plaintiff, judgment va 
arreſted. Mat v. Effingten, Raym. 1410. Str. 637 | 


Ll 
* 


or ARRESTING THE JUDGMENT: [Ch. XI, (C) 


„ 
* 7 * 0 


o) cee 1 ] OF ARRESTING THE 3 JUDGMENT: | Rs e 


If there ſhould be i in the. declaration different cauſes of If different - 
action which cannot be fag or plaintiff ſhould ſue in dif- Ry 25 — c 
ferent capacities himſelf, or N defendant in different be joins oy 
rights, judgment will be arreſted. | 
The general rule is, where the ſame plea and the Cans 
judgment will do for all the counts, they may be joined. 
Maſt v. Goodſon, 3 WI. 353. 128 v. Dixon, 1 D. & 
8 . 2 | 
"Wines there are two counts, 3 the ſuppoſed. cauſe of 
aQion in one of them not actionable, and entire damages are 
given, the court cannot pronounce judgment on the record, 
but on motion it will be arreſted: as in ſlander, if on a ge- 
neral verdict, the words in any one count are not Ang | ated 
Onſlow v. Horne, 3 Wil. 185. a | / 
It is of great conſequence to plaintiff to take: care whay Plaintiff ſhould  - 2 
verdict he takes if there be any count in his declaration be careful ho, 
doubtful in point of law, ſince the jury may aſſeſs entire or ge debe | 
diſtinct damages on all the counts; 7 the former, and any with intire da- 
one is bad, judgment will be arreſted ; but if the latter, EN 
judgment may be given upon any good count. Onſlow v. wks 
Horne, 3 Wil. 185. 
Where one count appears bad, and the veic Ia 1 is entered 
generally on all the counts, the court muſt reverſe the judg- 
ment in toto, ſince they cannot ſee on which of the counts 
the damages were given: But not ſo if the damages were If damages al. 
aſſeſſed ſeverally; ſo that where the plaintiffs who were at ach ne: 
aſſignees of A. and B., two bankrupts under ſeparate com- 0 ra _ 
miſſions, brought an aCtion againſt defendant for a'joint debt 85 
due from him to both the bankrupts, and for ſeparate debts 
due to each, and having obtained a verdict not in a groſs 
ſum, but the damages aſſeſſed ſeverally upon the reſpective 
counts; the court afterwards, on motion in arreſt of judg- 
aſs. w ment, arreſted the judgment on the counts for the ſeparate 
} taking debts due to each bankrupt, but ſuffered plaintiffs to enter it 
Tayln, up on the counts for the joint debts. Handcock and others 
11{tratot A nees, &c. v. Haywood, 3 D. & E. 434. | 
to hart If plaintifF take a verdict on one particular. count, and that How if he cle@ts 


r if de: count afterwards proves a bad one, he cannot reſort to an- a count, and 


on ca. other, but muſt be bound by his election, and judgment will e 
,ed on be arreſted. Holloway v. Bennet, 3 D. & E. 448. 1 
Torner !. 80 judgment will be arreſted, if it appears that there was If cauſe brought 

| no writ or proceſs to give the court juriſdiction, but pow: on by confent z 

| ceedings have been carried on by conſent, 
ng whit The plaintiff's goods diſtrained were not replevied,; but, withourproceſs It. 
nent wu by conſent of the attornies on both ſides, remained in the 2 1 5 
7. diſtrainor's hands, and without any writ of re. fa. ho. or n, TS 
Tears in this cout, plaintiff declared; defendants 255 
K . 3 arowed: 


% 
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- avowed: and after long ſpecial pleadings, and after trial of the 
_ * " 5ffues at the aſſizes, and a verdict for plaintiff, the avowants 
moved to ſet aſide all the proceedings, and the rule for that 
1 er was made abſolute; the court held the agreement to 
de void; a fraud upon the revenue and officers, and an 
ahuſe of the court and the bar, that they had no juriſdiction, 
and conſequently could not give judgment. Richardſon v. 


< h | 5 | 
| ee ar og Formerly if on a plea in abatement, a reſpondeas ouſter was +4 
3 itis awarded, and afterwards defendant pleaded in chief, and = 
not entered on there was 2 verdict for plaintiff yet if the plea in abatement 2 
record. had not been entered on the az, privs record, judgment was * 
f arreſted; for, it being entered on the plea roll (which was h 
in court) it muſt be mentioned in the 2% privs roll, other. b 

VLviſe it does not appear that it was a verdict in the ſame 2 

cauſe. Carth. 447. 5 Mod. 399. Raym. 329. But ſuch l 

an irregularity feems now Hh — cured by defendant's ac- i 

oepting the ifſue, and going on to trial. Combe v. Pitt, 4 

EE ern 1682. renin ED | 75 
The above caſes Thus we have endeavoured to ſhew the lengths which the th 
are after verdict. courts will go to ſupport a verdict, and the neceſſity they are Bj 
Of arreſting under in certain caſes of arreſting the judgment. It may be 8 
e e proper here to obſerve, that this anxiety of the courts only ani 
F045 extends to judgments after verdicts, and not to judgments ag: 
After judg- by default. Whenever, therefore, a motion is made to ſet wa: 
ee 4 aide an inquiſition, the court will not intend any thing in paſ 
ſo ſirict in ar. ſupport thereof. But the objection is conſidered as coming fler 
reſting judg- before the court exactly as if it were upon demurrer, and not 5 

ment; like the caſes of objections to judgments after verdict. For 
| per Lord Mansfield, the true diſtinction as to ſupplying ſuch 

defects is, whether the objection be made after a verdict or | 
wwnmot. Coilint v. Gibbs, Burr. 89. 25 4 
though toſuch With reſpect, however, to all ſuch omiſſions or defects as 11111 
8 a are cured by the different ſtatutes of jeofails after verdicts, dete 
tended. - they are alſo equally cured by judgments of confeſſion or not 
default; provided there be an original writ or bill, and wat- in an 


ant of attorney-duly filed. 4 & 5 Ann. c. 16. 1. 2. 
Where defend- If defendant wiſhes to take advantage of any fatal miſtake 
ant means © in declaration by moving in arreſt of judgment, he muſt not, 
eſt judzment * EF * . - ) 
delault in after having ſuffered judgment by default, attend the execu- 
Yeclaration, he tion of writ of inquiry, and croſs-examine plaintiff's wit. 
1 neſſes, or the like, but he muſt rely on the miſtake. Freeland 
v. Hunt, 2 Wil. 380. | „ 6 
How he ought If he does rely on the miſtake, he may afterwards move, 
to moves that interlocutory judgment be forthwith entered upon re- 


corqd, agreeable to the declaration delivered, and the roll be 
brought into the proper office; and that defendant may _ 
; . : 9 . b 5 ; 5 8 kr | g . : 0 
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| four days to move in arreſt of judgment after roll i is brought 
in. Joid. 


Treſpaſs againſt two; A. let jadginent go by default; N 
juſtified, and on trial had a verdict; but damages were aſ- 
ſefſed againſt A. at the trial. On motion, in arreſt of judg- 


ment, it was inſiſted, the rule ought to be diſcharged, becauſe 
a a tort differs from a contract; for in covenant againſt two, 
_ if onepleads a plea that goes to the whole, and on iſſue joined 
it be found for him; and the other lets interlocutory judg- 


ment go by default: the plaintiff cannot have final judgment 
againſt him, according to 1 Lev. 63. But ſays that caſe, in 


_ treſpaſs one defendant may be guilty, and the other not: But 
held, that if in a plea perſonal againſt divers, one pleads in 
bar to parcel, or which extends only to him, that pleads it; | 


and the other pleads a plea that goes to the whole; the laſt 


ſhall be tried firſt, becauſe. it goes to the whole, and the other 
| ſhall have the advantage of it; for in perſonal, actions, the 


diſcharge of one is the diſcharge of both; and no judgment 
can be given againſt the other defendant, becauſe it appears 
the plaintiff had no cauſe of action. Jane e 
Biggs v. Bengor, Raym. 1372. 

In treſpaſs againſt two, there was judgment by default; 3 


and on the inquiry, ſeparate damages were aſſeſſed, 20 J. ab damages , 
againſt one, and one penny againſt the other; and judgment inquiry. 
was arreſted, for damages cannot be ſevered where the tref- 


paſs is confeſſed, as by letting FOO go by default. O02 
ow: v. e e Str. 855 


* 


| 


>) Of king a | Replindin | 


11 by any miſtake or inadvertence- in the n the A keen * 
ine be joined on a fact totally immaterial or inſufficient to What. | 
determine the right, ſo that the court upon the finding can- 


not know for whom the judgment -ought to be given; as if 


in an action on the caſe in aſumpſit againſt an executor as ex- 
ecutor, he pleads that he himſelf (inſtead of the teſtator) made 


no ſuch promiſe; 2 Vent. 196. ; or if in action of debt on 
bond conditioned to pay money on or before a certain day, 
the defendant pleads payment en the day; which ifſue, if 


found for the plaintiff, would be inconcluſive, as the money 


might have been paid before; Tryon v. Carter, Str. 994, 
and the like. In theſe caſes the court will, after a verdict, 

award a repleader. % Duia videtur curie qued placitum præ- 
« dictum et exitum ſuperinde junctum eft minus 1 in leges 


But 


In wa 5 
where one let 
judgment go 
default, and 2 
other juſtified, 
and on trial was 
acquitted, and 
damages were 
aſſeſſed againſt 
the defendant 
by default, 
judgment wat 
arreſted. 
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304 
| But if it appears from the whole record, chat nothing 
material can poſſibly bo pleaded in any ſhape whatever, and 
that a repleader would be fruitleſs, it will not be awarded, 
Rex v. Philips, Burr. 301. 
The conſe- Whenever a repleader is granted, the abadiogs ay begin 


- quence of a re- de nous at that ſtage of them, whether it be the plea, replica- 
„ec, tion, or rejoinder,. wherein there appears to have been the 
| firſt defect or deviation from the regular e 3 Blac. 

Com. 395. 


% n repleader is allow before trial; ' Staple v. * 7 


Salk, 579. If denied where it ſhould be granted, or granted 

where it ſhould be denied, it is error. Vid. No toſts to be 

allowed on either fide, for both parties are in fault, to ſuffer 

an immaterial or inſufficient iſſue to be joined. Bid. A re- 

pleader cannot be awarded after a bee 
form of a eee Lut. 622. 


0 W. 


Of ta taxing g Coſts and Sgning final Judgment. 


oo 


Rule for jndg- We have m—_— ſhewn, in the firſt ſection of this Chapter, 


| how to give rule for judgment on the pen or inquiſition, 
and at the expiration thereof, to carry the ſame, with the 


ment having 
been N ; 


neceſſary papers, to the Maſter in B. R. and prothonotary 


„nr in. G. B. to get the coſts taxed, and bing e ſigned 
aar, thereon. 

Ot the nitend- If the party, againſt whom a verdict is obtained by trial 
ance of tbe or inquiry, wiſhes to be preſent on taxing coſts, and diſtruſts 
rnd þ the attorney on the other ſide, fearful leſt he ſhould not give 

notice thereof, which it is uſual for fair practitioners to do, 
ot taking out let him get rule from clerk of rules in B. R. or ſecondary in 
rule to attend C. B. to be preſented at taxing colts; pay 4. It muſt be 


es ah | ſerved on the attorney of the other fide, and ſhould be taken 


ont and ſerved before time for ſigning judgment is out, or 


When and how execution may ifſue againſt the party, If final judgment is 
rule to be 
ſerved. ſent, &c. after rule for judgment is out, the attorney is not 
Of the potice of obliged to give him more than a few dure notice of taxing 
taxation, to be coſts; but if taken out, and ſerved befere rule for judgment 

ene eee, expired, attorney on the other ſide muſt give twenty-four 


uence thereof. 
A hessen hours notice when he intends to tax coſts. 
Of the affidavit 


If, upon the taxation of coſts, you want to be allowed any 
for allowance extra expences, you muſt make an affidavit of the facts, 
Pence. Rating the diſtances the witneſſes came, the charges you 


were put wy and the particyler ee | 5 
| | ln 
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Did. 1 thy 


not ſigned, and party takes out and ſerves rule to be pre- 


origin; 


—— 7 ww YH 
7 - 


guiſition, and execution may be ſued out. 


/ 
- 


In country cauſes, ſuch affidavit is generally made, and 
ſent up to the attorney in London, who muſt carry ſame to 
clerk of rules in B. R. and ſecondary in C. B., and file them 


there, and pay him 38d. per ſheet for a copy to be made ut 


for the Maſter. Amongſt fair practiſers alſo, a copy is ſent 
to the oppoſite attorney; for which pay 4d. per ſheet, 

When coſts are taxed, which are called coſts de incremento, 
final judgment is then ſaid to be ſigned upon the paſten or in- 


SECTION V. | | 


Of docketin 2 Entries and Judgments. 


But it is further neceſſary to enter the judgment and 


docket the ſame; which is done, by carrying the pofiea or 
inquiſition, with the Maſter's allocatur thereon, to Weſtmin- 
ſter to the treaſury, and leaving it there. The clerk enters 
the judgment thereon; pays 25s. for poſiea; 15. 6d. for in- 
quiry. 'This, however, is upon the ſuppoſition that the roll 
has been already carried in after iſſue was joined, and before 


trial, in manner as ſhewn in the firſt Section of the ninth - 
Chapter; for if not, it muſt be now carried in and filed, as 


of the term iſſue was joined, and the judgment entered there- 
on and docketed. _ NTT 730 | 


By rule in K. B, Eat. 17 Fac. 1. all judgments {or ſums 


amounting to 20 l. are to be regularly docketed ; by the at- 
torney making a note on parchment or paper, containing the 


names of the parties, the debt and damages recovered, and 


the term and roll where ſuch judgment ſhall be entered, and 


delivering it to. the proper officer, who is to regiſter the ſame 


in a book kept for the purpoſe. And by rule Ea. 1657, the 
defendants names in all judgments to be entered, ſhall be en- 
tered in a remembrance: or docket alphabetically, for the bet- 
ter finding out ſuch judgments. | „ e 
If plaintiff has obtained judgment otherwiſe than by ver- 
dict, as by default, or confeſſion upon a ſuit by original, his 
attorney ought to make out a præcipe for an original, return- 
able on the firſt return of that term in which judgment is, 
(whether it be final or interlocutory judgment, in caſe of 
actions ſounding in damages, ) to warrant the judgment, in 
caſe a writ of error ſhould be brought; which precipe muſt 
be carried to the curſitor of the county where the action is 


laid on or before the eſſoin-day of the ſubſequent term; 


otherwiſe, by an order in Chancery, he cannot make out an 
original writ of a return paſt after that time, without ſpecial 
| | | | warrant 


PR a : : 1 | 
Sec. V.] - TAXING COSTS AND SIGNING, '&c,  , 


Final judgment 
be ſigned, 


Jog 


How made in 
country cauſes. 


x 


Taxed coſts are 
coſts de incre- 
mento. 


is now ſaid to 


Of docketing 
the judgment: 


how to be 
done. 


* 
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How original 
to be obtained, 
in caſe of judg- 
ment by default 
by original, in 
order to prevent 
error. 


ges. or DOCKETING JUDGMENTS. {Ch. Xt. 


' _ warrant from the Lord Chancellor, Lord Keeper, or Maſter 
bol the Rolls. Vide Lord Clarendon's Orders in Chancery. 
Which original The original writ in ſuch caſe being made out, the plain. 
is to be returned tiff ?s attorney returns it of courſe, and then files it with the 
and filed. cuſtos brevium; and he muſt alſo file a warrant of attorney, 
8 both for himſelf and for defendant, if he appeared by attor- 

'- + © ney. This is neceſſary. to prevent writ of error. See 

in. e. a f. . | Fg | 
Of the entry. Whenever iſſue is joined between the parties, an entry of 
35 — 1 all the pleadings ſhould then regularly be made upon a roll, 
8 which ſhould be carried in and filed of that term in which 

. iſſue is ſo joinſe. „„ 

often negleted This, however, is for the moſt part now neglected to be 
till after judę- done; and the attorney for the plaintiff proceeds on to trial, 


. poſtponing the entry of his pleadings till after he has obtained 


judgment, and often to a much later period, when he enters 


and dockets all the pleadings and judgments in various 


_ cauſes, in which he may for ſome time paſt have been con- 

ET cerned. Mr, | = 

unleſs heis lt often happens indeed, as may be ſeen ante, chap. g. 

_— . ſeR. 1. that the plaintiff is obliged to make this entry by a 

* rule to enter the iſſue, and if not ſo compelled, it is always 

aadviſable to carry in the roll, and docket the ſame, ſoon after 
judgment is obtained. | 5 | 


The way to proceed is as follows: 


1: B. R. | 4 833 In C. B. 


How to proceed Get roll from the clerk appoint- Get a roll from the prothoms | 


in carrying in ed(a) 10 deliver out rolls, now Mr. tary's office, of the term in aubich 
rolls and docket- Adams of Lincoln's-1nn, flabioner, the i ue is joined; make out tht 
ins entries. avbo flamps it about the middle. warrants of attorney of the ſant 
| A little below this you begin your term, on a plain piece of parch- 
entry; firſt, the term in which ment, thus: In the Common Pleas, 
| iſſue was joined, Mù⁊  Michaelmas term, in the jt 
 Hitherto of the term of 37 Geo. 3. ue of the reign of George thi 

r 5 bird. rac | 
| : itneſs,, Lloyd Lord Kenyon. Middleſex, to wit. Richard 
T henenter-warrants of attorney(b). Fenn puts in his place J. S. bis 
London, ff. A. B. puts in his place attorney, againft obn Deyn, latt 
I: © © - Fhonar EY 8 N 
© (4) No rolls to be received or allowed for by the elerk of the treaſury, unlef 
marked by the perſon appointed by the chief juſtice to deliver out rolls. Trin. 


: 12 Geo. 2. 1738. 5 - 1 
a ME () Warrants of attorney to be entered on the roll at the beginning of the 
3 cauſe, otherwiſe the roll not to be received or filed. R. E. 4 Jac. 2. The) 
are ſuppoſed to be filed at the commencement of the action. 1 Ld. Raym. 509. 
The rule of 5 Ann. 1706, for delivery over to the oppoſite attorney the War. 
ET rant, is now obſolete, and the practice is for plaintiff's attorney to enter them 
HT on the roll as above. 5 a | 2p? | 


' Thomas Smith bis attorney, againf 
C. D. in a plea of treſpaſs on the 
caſe (or of debt, or as the caſe 


London, . The ſaid C. D. puts 


in his place Foſeph Allen his attor- 
ney, at the ſuit of the ſaid A. B. 
in the plea aforeſaid. 
Then go on with the memoran- 
dum and copy of the iſſue thus: 
| London, . Be it remembered, 
that (here enter the wvhole i ue 
thereon ), | 
Having thus completed the ent 
of the iſſue, the roll is ready to h 


carried in. | 


But, for the better finding of 
the roll when carried in, a docket 
muſt be made, and left with the 


clerk of the judgments, who enters 
the ſame in alphabetical order, y 


the defendant*s ſurname, in a book 
hept by him for that purge e. 

But before you make out the 
docket, you muſt get a number for 
your roll (or if more rolls than one, 
numbers for each). This number, 


if you apply for it of the ſame term 


in which your iſſue is entered, may 
be had of the clerk of the judg- 
ments, King's Bench office; but if 
your iffue is of a preceding term, 
then you get it from the niſi prius 
office, for which you pay 48. 8 d.; 


see. V.! Or DOCKETING JUDGMENTS. 


nom 
3 


| Middleſex, to uit. The ſaid 
Fohn Denn puts in his place F. A. 
his attorney, at the ſuit of the 
ſaid Richard, in the plea aforeſaid. 
Tale it to the warrant at- 


torney office and file it, pay 8 d. in 


debt, caſe 18. 44. ; then take the 
roll to the prothonotary's, with 
the entries thereon complete, if you 
Baue ſigned final judgment; if not, 
as far as you have gone in the 


cauſe : If the entry of the iſſue or 


demurrer be paid for before, on 


pay nothing, if wot, 8d. per ſheet; 

then the clerk will give you the 
- docket roll to enter the cauſes; if 

the action be in treſpaſs, the pro- 

thonotary*s clerk pays for bringing 

in the roll 4d. per het. 

e of the docket is as un 

R. 5 


you then make out your docket _ 


paper, and carry ive roll to the 
clerk of the judgments, and he 
enters it. The docket is merely a 


flip of paper, on which is <written 


a minute of the iſue or judgment, 
as thus: ' . 
The entry of T homas Smith gen- 
tleman, of Hilary term 37 Geo. 3. 
Middleſex. Iſſue joined in debt, 
between A. B. plaintiff, and C. D. 


defendant, on a plea of nil debet. 


Roll. 485. = 
Judgment by default in 

caſe between 7B. plai 

C. D. defendant. : Roll. 486. * 


Or, 


ntiff,, ans 


Or if on jud ent by default, 5 
l. rn. In 55 


Or, Londen. Fudgment by nil 


- Uicit, between A. B. plaintiff, and 


C. D. defendant, for 1001. debt, 
and 638. damages. Roll. 487. 


 Farying the docket as the caſe : 


is, and if more entries. than one to 


be made, having got numbers for 


the rolls accordingly, make out © 


docket of them all on one paper. 
Tate docket paper qvith the roll 


10 clert of judgments, who will 


mark roll, to whom you pay 38. 


; for docketing ; then carry roll to 
the cler of the treaſury, who will \ 


Flle Jamt in treaſury. 


If the roll be not carried in and 
filed as of the term iſſue is joined, 


iben you will have to pay a poſt 


1 


OF DOCKETING JUDGMENTS. (Ch. XI. 


terminum 4s. 8d. and 1's. more 


for the dochet. 


If this be done at proper time 


before trial, there is nothing to do 


' after judgment, but to carry poſtea 


oer inguifition, with Maſter's allo- 


New roll or- 
dered, old one 
being loſt. 


cCatur, 10 the treaſury, and leave 
it there for clerk to enter judgment 


thereon. 


* 


of every Trinity, Michaelmas, and 


Hilary terms, and file the ſame be- 
fore the eſſoin-day of the ſubſequent. 
term, and the rolls of Eaſter be- 
fore the firſt day of Trinity term 
' following. Mich. 5 Ann. 


But the cuſtos brevium, in in- 
dulgence of the clerk, atiends the 
day but one before every term to 
receive and file the rolls. Heuſed 
formerly to attend the day before 
Trinity term for that purpoſe ;. but 
now he attends the day but one be- 


fore Trinity. 


But clerk will charge you a 


poſt diem one day before the term 


begins, if your roll be not filed in 


trornies ſhall bring in the rolls 


+ 


The ſeveral and reſpeive offi- 
cars of this court ſhall deliver in 
all their rolls of Trinity, Michael- 
mas, and Hilary terms to the clerk 


of the effoins, before the efſoin- day 


of the ſeveral terms following, 
and their rolls of Eafter upon or 


_ before the firſt day of Trinity ol. 


lowing ; and the efficer who ſhall 


not. bring in or fend all his rolls of 


the ſeveral terms at theſe times, 
ſhall pay ſo the clerk of the bin, 
12d. for every roll brought in 
after. | n 
Plea rolls are to be brought ir 
in three weeks after the end of the 
term following, or if after, 129. 
10 be paid, Paſch. 5 M. & M. 


On motion, a new roll was ordered to be filed, the former 
being loſt; for there being a docket of it made before it was 
Toft, it could be no deceit on purchaſers. Evans v. T. homas, 


Str. 833. 


All 


"OY 
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4 


All iſfues and judgments ought to be entered on the rolls, er . in- 
in a fair hand, with a large margin of an inch at leaſt, and 8. 
a convenient ſpace left at the top (about ten inches) for bind- 
ing up the ſame,” and like ſpace at the bottom, that the writ- 
ing be not rubbed out. 

The iflues may be entered on both ſides the roll, but ſhould 
not come too near the bottom, where the roll muſt be nNum- 
bered, &c. 

When the judgment roll is made out, the . ought to Judgment-roll 
be filed in the treaſury of the court. | wealury. 

A neglect of entering judgment, and a loſs of the roll, 
having been ſufficiently ſhewn to the court, a rule was made, | 
« That the clerk of the judgments ſhall ſign a new roll, Form of rule for. 
« whereon is entered the judgment ſigned in this cauſe, in new roll 
« Michaelmas term 1729; and that the ſame be numbered 
« as roll 256, and filed amongſt the rolls of that term, a 
« ſpecial entry being firlt made, expreſſing the day of dock- 

« eting the ſame.” And it is further ordered, «Phat this 
« judgment ſhall not be made uſe of againſt the adminiſtra- 
« tor of the defendant.” | 

Note; Lord Mansfield: orinencd; that it very-much con- Chief clerk te- 
cerned the chief clerk to take care that judgments b: actually fy my | 
entered up * the roll in due time, and docketed; for entered after he 


that after he has received his fees for making ſuch entry, he pen amen paid 


would be liable to an action upon the caſe, to be brought by 
a purchaſer who ſhould have become liable to it, and had 
ſearched the roll without finding it entered up. And he ſaid, 
that the attorney who had undertaken to do this, and ne- 
pleted it, would be liable ind-ed to the chief clerk; but 
Rill the chief clerk would be liable to the purchaſer who had 
ſuffered by this neglect. Douglas v. Tallop, Burr. 122. 

N. B. The preſent courſe is for the attorney for the plain- 
tiff to undertake to make this entry upon the roll: for doing 
which the chief clerk (who is entitled to 8 d. per ſheet) al- 
lows him 5; d. per ſheet : fo that the attorney in this cafe acts 
as one of the clerks of the chief clerk, which would render 
the chief clerk liable to the party's action, though the attor- 
ney would be anſwerable over to him (in fact the attornies 
are very apt to be negligent in ng] in theſe entry- rolls). 


The flatute 4& 5 NV. & M. c. 20. intithd, 4 An act for the be” 1 2 Fu 
© better di ifcovery of judgments in the courts of King's Bench, Common * Dok _ a> 
« Pleas, and Exc: nequer at Weſtminſter,”” provides firſt, in what man- „ 
ver and at what time judgments ſpall be docketed by the reſpedive of ſn ill affect pur: 
ficers in beoks for that purpoſe, that the ſame may be fearched for by any chaſers, &c 
one paying for the ſame ; and u 2 neglect of the officers in ſach caſe, 
gives the penalty of 1001., half to the party grieved, and the other half 
ia * one who [hall ſue for 1 

; And, 


/ 


Motion to ſet 
aſide the doc- 
ket of a judg- 
ment as void by 
4 5 W. & 


appearing no 
fraud, but that 
the roll was ac- 
cidentally miſe" 
laid. . 


— 


Iudęment by 
- _ confeſſion upon 
' a warrant of at- 
torney may be 
entered in vaca- 
tion as of the 
term precedent, 
though defend- 
ant died in va- 


M. denied, there 


4 
» 


or DOCKETING JUDGMENTS. ch. x.. 
nd by fee. 3. No judgment not docketed and entered in the books 


at aforeſaid, ſhall affet any lands or tenements as to purchaſers or mort- 
Fagees, or have any preference againſt beirs, executors, and adminiſtra. 


tors in their adminiſi ration of their anceflors, teftators, or inteſtate; 
eftates. 15 85 . 
N. 15 This only ee to freehold lande. ; | 
Aud by fee. 4. gives the clerks of the judgments four- gence over and 
above their uſual fees, for their Sh.” “Sz!!! 
And by 29 Car. 2. c. 3. officers figning judgments ſhall enter the day 
of figning the ſame, and fuch judgments ſhall not bind the lands in th, 
hands M a bona fide purchaſer, but only from the time actually ſign. 


5 ing the ſame, nor the goods in the hands of a ftranger or purchaſer, but 
only from the actual delivery of the awrit of execution to the ſheriff. 


Before theſe flatutes the judgment hawing relation back to the firſt day 
of - the term of which, or as of avhich it was given, became a charge 
upon a moiety of the real and the whole of the perſonal property of which 


| the defendant was feiſed or poſſeſſed at that time, 


Judgment was ſigned in Hilary 1733, but by omiſſion of 

aintiff's agent, the roll was not docketed and carried in til 
Jane 1737, and the true day of docketing was marked upon 
the docket by the clerk of the eſſoins. M. who pretended to 
be a purchaſer of defendant's eſtate for valuable conſider- 
ation in January 1736, without notice of this judgment, 
moved and had a rule to ſhew cauſe why the docket ſhould 
not be ſet aſide as void by the ſtat. 4 & 5 W. & M. On 
ſhewing cauſe it appeared, that the judgment was for a bond 
fide debt; that the roll was accidentally loſt, and omitted to 
be carried in; but the true time of docketing appeared to 
be fairly entered without fraud; and an elæegit upon this judg · 


ment, appeared to be executed 1735, and that M. had notice 


thereof, who ſeemed upon the affidavits to be a colourable 


ene to aſſiſt defendant. Per Cur. the true time-of doc- 


ceting not being concealed, and no fraud appearing on part 
of the plaintiff, we will interpoſe ; M. may bring his eject. 


ment and take what advantage he can. It appeared that M. 
had not made ſearch for judgments againſt defendant till 
after his purchaſe. Rule diſcharged. \ Bar. 261. Wait v. 


Garth. 8 | Rn 5 

Defendant gave a warrant of attorney to confeſs judg- 
ment, and died within a year after, in time of vacation, be- 
fore the eſſoin day of the ſubſequent term, which was Eaſter. 
The attorney, after his death, entered up the judgment as of 


the precedent term, Hilary, but did not bring in the roll be- 


fore the eſſoin day of Eaſter term; and, on motion to ſet it 
aſide, the court held the judgment to be regularly ſigned as 
vf the precedents term, as the party died in the vacation, and 


it was à good judgment of ſuch precedent term, though it 


9 would 


2 - 


rolls of Hilary ought to be 


- 4 
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would not affect purchaſers, but from the time of ſigning; 
but as the roll was not brought in and docketed before the 
eſſoin day of the ſubſequent term, it was irregular, For per 
Cur. by the courſe and 2 of the court, all the 

rought in before the eſſoin day 


TT 


But roll ought 
to be brought in 
before eſſoin- 
day of ſubſe · 
quent terms 


of Eaſter term, and made part of the bundle of Hilary; and 


it is for this reaſon that what is done in vacation is looked 


upon as the act of the term preceding; and there cannot be 


a poſt terminum roll' received without leave upon motion, 
which the court does not grant, but when it appears that no 
one will be prejudiced : for if this were to be allowed, the 
ſtatute of frauds, and the ſtatute of King William for doc- 
keting judgments, would be fruſtrated; and therefore they 
diſallowed the filing it. Odes and Woodward, Salk. 87. 

If defendant has a frechold or leaſchold. eftate in Middle- 
ſex or York, you may regiſter the judgment, which will affect 
them from the day of regiſtering. e 

A memorial to be . purſuant to the Ratute, c. 

Of a judgment in his Majeſty's court of King, Bench of Trinity 
term in the 37th year of the reign of King George the Third, between 
Jobn Cox plaintiff, and Richard Fenn defendant, in a plearof debt for 
10007. and 635. damages. Roll, co. 1 5 


Poſt terminum 
roll cannot be 
filed without 
leave of court. 


Of regiſtering. 
judgments in 
Middleſex and 
Yoko 


Form of memo. 


rial. 


. 1 do hereby certify, that judgment was figned in the above cauſe the © 


h day of Fune 1798. 7” g 1 0 Robert Foſter. 
N H. clerk 10 F. S. of, Ic. gentleman, maketh oath, and ſaith, that 


be was preſent, and did fee Robert Fofter Eſquire, ſecondary of the 
court 3 Bench, fign the certificate of the judgment in the memo» | 


rial a 


e mentioned. 


 Tngrofs this, memorial and certificate on a piece of parchment with a 


treble 6d. lamp" thereon, carry it to the maſter of the King's Bench gf 
ce, and he will, on ſceing your poſtea, inquifition, or judgment- paper, 
fubſeribe the certificate; ſwear the affidavit before a maſter in Chan- 
cery, or a judge of the court where the judgment was obtained; and 


when done, file it auith the regiſtrar in Bell-yard ; pay the maſter 16. 


oath 15. and 5 s. filing. 


N, B. The clerk of the deckets may certify in the abſence of the 


naſſer or his deputy. 
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Of Execution. 25 


wa The Nature and different Kinds of Execution, 


(B) When, by whom, and againſt whom to be 


25 out; and herein of joint and ſeveral Executions. 


(C) Into what Places Execution may 89; and heres 


in of the retatum Writs, 


(D) Of the 25e and a ge the Writs of Exe 
cution, and of amending the ſame.” | 


(E) Of the Mode of executing the ſeveral Writ 


| of Ca. Sa., Fi. Fa., and Elegit. 
(F) Of the Lien for Rent on Goods bes in 


| Execution. 8 


(A) 


- Execution 


What. 


nua inforced.- 


() Of ing « a coin Writ of Execution, 
(H) Of the Sheriff's Poundage, Fees, GR” 
(1)-Of tears, Execution, 57. Writ of Eno 


or otherwiſc. 


(K) Of entering Satisfaction on the Roll. 


(A) Of the Nature and different Kinds of © ALA 


IF the regular judgment of the court after the deciſion of 


the ſuit be not ſuſpended, ſuperſeded, or reverſed, the 


next and lait ſtep is, the execution of that judgment, or put- 


ting the ſentence of the law in force. TO indeed, 18 the 

grand object of the . | 
Executio eft fruftus et Ari, legis ; ; 
Broſec ut io legis 7 gravis vexatio; 
| Executio legis coronat opus. 


Co. Ltr. 289. 


Hence execution j is ſometimes emphatically called the /ife df 


the law. ; 
Execution of a japan is inforced by the party who 


has obtained the judgment ſuing out a certain writ, founded 
upon and ſuitable to the action in which the judgment has 


been given, and ata) to the ſheriff of the proper count), 
| 3. | which 


rule, | 
will li 
tions | 
tion b 
{equer 
and co 
ad- ref} 

Ti. 
the pl 
of exe 
the ſhe 


E * » 


p | $173 


4 


Writs of | execution, the efore, differ according to the na- Different writs. 


8 


in ſuch ſuits. x i ant ny ER | 
There are three ſorts of execution generally in uſe for ob- Three fen get 
taining ſatis faction of, judgments. in perſonal actions, either — 6 2 
of 1 Yis election may adopt, but he cannot tions. 


* CxS : , SF IE ELSE FR TS. 2 9 171 PL IE! 
The higheſt of theſe is a capras ad /atisfaciendum, the ſecond 


; 's ST 20% 6 J 1 a ox OY 25 5 TY e BEER Fa, 2 a 5 8 
The capias ad. ſatigfaciendum is a writ directed to the ſheriff, Of thejcapias 
ad ſatisfacien- 

dum. : 


Dr, 


r 21 1 3 3 C6: 1a? #7 Eats Tis ; : Hy + Ts 
A capias ad ſatisfaciendum, by the common. law, lay only 


„ 


gut other execution againſt. bis lands, goods, or chattels, at 


given the proceſs, of capias ad. reſpandendum, as the meſne pro- 

the WM ceſs upon the original writ, in other perſonal actions, than. 

ut- WI thoſe committed vi ef, armzs, the cupias ad fatisfaciendum has 

the become an executory proceſs in them alſo, it being held as a 
rule, that where a capias lies in proceſs before judgment, it 
will lie in execution upon the judgment itſelf, So in all ac- 
tions by 30l in B. R. a capias ad Ne Feten lies in execu- 

). tion by the courſe of the court; for the bill, and its ſub- 

ei quent proceſs, the ſaritat and capias, are, in their nature 

and conſequence, of the force, validity, and effect of à capia. * 


who ad reſpondendum. N l eee e ab | | 
"dell The clegit, ſo called becauſe it is in the election of of the elegit. 
buff tne plaintiff to, ſue it out or not, was given as proceſs 

- 4 BY 13 -# FEEEF YL 4 _— . „ #3 . & s (ES © 
nt Wh of execution by the ſtatute Weſtm, 2. c. 18, By this Wk.” ag. 
hich i the ſheriff is commanded to take and deliver to the plain- Fx. 
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% or 'nxxevUTION; (cn xn. 0 f 


tiff che defendant's goods and chattels upon reaſonable 
appraiſement and price (except his oxen and beaſts of the 
plough); and if his goods and chattels are not ſufficient to 

ſatisfy the debt or damages awarded, then the moiety of his 

1,0 - lands and tenements, which he had. at the'time of the judy. 
5 ment given, is alſo to be delivered, until out of the rentz, 
( iſſues, and Profits thereof, the debts, and damages are levied, 
| or till-the defendant's term therein be expired, as if he be 
only tenant for life or in tail. F 


The Feri fiacizs, which is an old common law proceſs of 

execution, is alſo a writ directed to the ſheriff, commanding 

im, that he cauſe to be made of the googs and chattels of the 

„ ver the debt or damages recoyered, and give the 

mount thereof to the plaintiff. This writ, and another writ 

called a lr vari fatias, which commarided the ſheriff to Jevy or 

mite of the lanils (i.e, of the iſſues, rents, and profits there) 

and ehattels of the defendant, the ſum recovered, were the only 

> common law proceſs of execution. But when the ſtat. 

WMeſtm. 2. gave the egit, the /evari facias fell into diſuſe, and 

was ſeldom ſued out, unleſs againſt eccleſiaſtics, after return 

made by the ſheriff, that the defendant was clericus benz. 

 atus nullum habens laicum feedum ; and then it was directed to 

the ordinary or biſhop, who thereupon ſent forth a ſequeſtn. 

tion of the profits of the clerk's benefice, directed to the 

- churchwardens, &c. to gather up the ſame, and pay then 

over to him that had the judgment till the debt was paid, 

But the general mode now is to ſue out a fieri facias or boni 

eccleſraflitis, which is ſent to the regiſtrar of the dioceſe, who 

will make out a ſequeſtration, the plaintiff farſt giving ſecu- 
| tit dy don te the'bilhop, 777 57 15 

Theſe writs lay All the above writs may alſo be ſued out as proceſs of ei- 

for cos of ecution for coſts obtained by the defendant againſt the plain. 

„e. riff, if he is nonſuited, nonproſſed, cke. 

Iͤbeſe writs ſpecify the nature of the action, and the judy: 

ment recovered; and differ in the return of them, as the T 

action may be, by 510 ei we" For all of which forms, WM peers 

fee the Books of Entries. The forms of them are printed Bi of 5, 

with blanks, and ra. /a. s and A . 8 may be had at the ſti Wl the | 
tioners, neither of which need be ſigned, but they mult be 27 


ſealed. _ : | * . upon 

(683) (B) When, by whom, and againſt whom Execution the | 

© © -- Gught to iſſue; and herein of joint and fſevenl * 

When execu- - Execution ought to be ſued out within à year and a di ca. /c 


| tion ſhould After the judgment, to be computed from the time of ſigning i good 
The 


me. the judgment. Symp/on v. Fray, Bar. 197- 


— 


properly ued out, returned, and continu ed. $ 


(B) Ch. X1L.} OF EXECUTION/ „ 


The year to be reckoned by calendar months, and not by the How the me 
terms. Winter v. Lightbound, Str. 300... de reekonrd. 
' Formerly no delay was allowed, though execution was Exceptions to 
ſtayed by injunction out of Chancery. Bid. Or by 1 rule: 
ten agreement between the parties. Thomp/on v. Briffozy, Q 
But 4. fince been decided, that where the whole delay When delayed 
has ariſen from the part of the defendant by bills in Chancery 3 
for injunctions, and by obtaining time for payment, &. ex- | 
ecution may ifſue after the year without any /cire facing, for 

that the Hire faciar was only intended to prevent ſurpriſe. 
Michell v. Cue, Burr. 660. „ "06067 By ILY 


So if the delay be occaſioned by writ of error, though for or by writ of 
many years, yet execution may iſſue immediately upon af- ror: 
firmance of the judgment without a ſcire furlat. "Winter v. 

, ee ee , PT Te eg ors 27 

= if however, without any ſuch cauſes,” execution be not Orherwiſe ſcire 
ſued out within the year and day, the judgment thuſt be re- 1 

vived by ſcire facias, and judgment ohtained thereon, before 


7 


execution can iſſue. TTC Wa , BY 
But the writ need not be actually executed within that pe- If wiitfned 
nod. For ee Fa., ca. ſa., or elegit be but ſued out and ang returned, = 
returned within the year; continuances may be entered upon though not exe- 
the roll from term to term, to the time of the execution, euted, it is fuß- 
which may be at any time after the year, and ab good as if fclent. 
= 1. h. ent had been revived by ſcire facias. Aires v. Har- 
e ee i PLE Ve rki OUS  PE +. 
Tia writ, in ſuch caſe, muſt be returned and filed, for the 
mere ſuing out and continuing it on the roll will not be fuf= _ 
ficient. Player v. Baldwin, 2 Wil. 82. Bar. 213. 3 FRO” 
One ſort of writ, fo ſued out and returned, will ſupport je, & feturn - 
the awarding of a different kind of writ afterwards. Thus a ed, willſupport 
ca. ſa. wy iſfue after the year, upon a fl. fa. having been different fort. 


F. 


i 


The writ of capias ad ſatigfaciendum does not lie againſt azaing whom 
peers of the realm or their wives, or peers of Scotland, or members the writs le. 
ef parliament (except upon a ſtatute merchant, purſuant to 5 
the ſtatute of 11 Edw. 1. or ſtatute ſtaple, according to the _ 
27 Ed. 3. or on a recognizance in nature of a ſtatute ſtaple, 
upon the 23 Hen. 8. c. 6.7. e 
Nor againſt the king's ſervants. So that a junior clerk of 
the kitchen to the king, who had been taken in execution, 
was on motion diſcharged. | Bartlett v. Hobbes, 5 D. & E. 686. 
Nor againſt executors or adminiſtrators for the debt of the 
teſtator or inteſtate, except a devaſiavit is returned, and then 4 
ca. ſa. lies againſt their -perfons, or a F. fa. againſt their 


goods | F | 
» "178 3": An 
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* 


arty lr os An elegit lies againſt the peers of the realm, As. well as 


.+-.-:... others; and alſo againſt executors and adminiſtrators, upon . 

| arſe ns” ne 

e,, nord ot ef ght ge hong 

In caſe of death, If the plaintiff die before, execution, it cannot iſſue till /cir, no 

Vbere the action Faciat ſued out by his repreſentative, and judgment thereon; che 

dee, after which, ſuch repreſentative will be entitled to the i 1. 
r ol ny i: nll rs WM 
$0, if defendant the before execution, fire faciar muſt iſſue 


againſt his repreſen tative; and after . thereon : exe, 


\ _  "eutjon,may, 80, againſt) the goods of, the deceaſed in his 
1 Hands. e XY: : 17 * 


\ 


„ has if (A. recovers judgment againſt B. and B. dies in the 


Vacation within the year, A. may ſue a Heri facias as of the 


precedent term, and levy the goods of B. in the hands of hi 

executors. Oder v. Woodward, Ray. 84 9. 
II an adminiſtrator durante minoritate, recover judgment, 
„and afterwards the executor eomes of age, he may have x 


1 4 * & S 


ſeire facias on this recovery... Law of Ex. 7. 


» 


In cafes of here baron and feme recover land: and damages, and 


' taron and hae. baron dies, the feme ſhall haye execution of damage 


P „ Ibid. 8. Rai r 4a” Tos ASS 7 OO. pkg Pp 
r i baron and fee recover judgment in right of te 
eme, and ſhe dies, baron ſhall have execution. bid. 10, 


If baron and feme executrix obtain judgment, and the 
eme dies, the baron cannot have execution, but admini- 
LS ſtrator de bonis non. So, if they obtain judgment on a ſcir 


In an action againſt a feme covert, only, to which ſhe 


pPlwKkhͤads coverture and verdict for defendant, a writ of fer 

„ e eee coſts, directing the ſheriff to levy and pay 
them to defendant and ber huſband, would be irregular; ü Ed 
being a maxim, that a perſon, not a party to the record can- Wi I. 
bolt las, not be benefited nor charged by the, proceſs without a /cir: king 
_,_*_  facas: But the wife might have had proceſs in her own It 

| name, becauſe. the, plaintiff having declared againſt her as WM cove 
53 was concluded from denying it, Wortiey v. Rayner, I agai 
0. Nr bd aig gt) 1 1 „ 
I > DE feme are taken in execution, the feme ſhall F. 
not be diſcharged. Bar. 203. Berriman v. Gilbert & Us. judg 
But if the feme only is taken, ſhe ſhall be diſcharged. Bar. WW men! 

. 207». Rewnſon & Up. v. Williamſon, Pratt. Reg. 208. Buff If 
if baron and feme are taken in execution, and the baron Wl aint. 
eeſcape, unleſs the plaintiff will retake the baron, the feme or ef 
ſhall be diſcharged, 1 Vent. 51. Jachſon v. Gabree. not! 
In trover, if there is Tanne and execution againſt baron 2gai: 


x * 
* 


: 3 * 
„ 


and feme, the court will not diſcharge the feme, unleſs us ſons, 
A e E 


4 


Go or EXECUTION) 


4 fraud or colluſion between Nane ah the buſbind 
6 keep her in cuſtody. Str. 1167. Pitts v. Meller. 80 in 
battery by defendant's wife of plaintiff's wife, the court will 
not diſcharge the wife who is only in execution, if it appears 


* 


there is no deſign to ſcreen the huſband. Str. 1237. Fincß 


1 Duddin, Wil. 149. Though ſaid, in Cro; Car. 513. that 
i judgment be recovered againſt baron and feme for the con- 
tract, nay, even for the perſonal miſbehaviour of the ſeme 
during her overture, a copias ſhall iſſue againſt baron only! 


If judgment is recovered againſt baron and feme for the 


debt of Feme dum ſola, a capias may ifſue to take both baron 


and feme in execution. Bar. 203. But if an action is 


brought originally againſt feme dum ſola, and pong the ſuit 
the marries, a capias ſhall be awarded againſt her only, and 
not againſt baron. Cro. Jac. 323. Deyley v. M hits. 
Action againſt baron and feme, for debt contracted by her 
lum ſola ; after judgment againſt them, the bail rendered 
them both to priſon. in diſcharge * of bail, and on motioti-ſhe 
was diſcharged. 3 Wil. 124. But where judgment and ex- 
ecution are againſt huſband and wife, ſhe ſhall not be-dif- 
charged, but only where ſhe is in cuſtody upon meſne pro- 


ceſs; and when hu/band and wife are rendered in diſcharge _ 


of bail after judgment againſt them, they are in the ſamg 
ſituation as if bail had never been put in; and not being 
charged i in execution, the wiſe mat be W N aut out of 
priſon. ' - [bid.- 5 

Execution may iſſue nn one partner, in which caſe the 
partnerſhip-goods are taken and ſold; and the ſheriff muſt pay 
over to the other partner or partners a ſhare of the produce 
proportioned to his or their ſhare in the N n 
Eddie v. Davidſon, Do. 650. Com. 217. Sal. 392. 

In popular actions, there ſhall be but one execution. for 1 
ting and party, Law of Ex. 6. 

If the action be againſt two or more, and 7 re- 
covered againſt all, execution muſt go againſt all, and not 
againſt part ys and the ſame kind of execution muſt 80 
againſt all, 


a 


nel 1 


In popular 
actions. 


In joint actions. 


For a ſeparate ca. ſa; agpainſto one deſendant, on a joint 5 
judgment againſt two cannot be rene Carle v. Cle- 


ment and another, 6 D. & E. 5 25. 


be two be bound fointly and ſeveral to A. a A. ſue wem 


h. A. may have capias againſt them both, and the death 
or eſc 


ape of one ſhall not diſcharge the other. But A. can- 
not have a capias againſt one, and another kind of execution 
againſt the other; becauſe, though they be two ſeveral per- 
ſons, yet they make but one debtor, when A. ſues hath 5 
n But if * ſues them Th, he may ſever 3 * 


on 13 


— 


 qheirkindsof . "Pp though if once a ſatisfaQtion be had 
2 of one, or againſt the ſheriff for an eſcape of one, the other 
1 5 may be relieved 1 an audita querela. ' Hob. 59 


7 Be Verdict againſt four defendants, 1 by. default 


| againſt the 2 $45 "ay Forney in the name of the fifth only; 
A and on motion, the court gave. leave to take out execution 
gaga gainſt the other Four, Bar. 202. Maſon v. ed, and 


1333 in treſpaſs againſt ors. execution malt be againſt 


1 and if they bring error, and one dies, by which the writ 


of error abates, then plaintiff may ſue execution againſt the 
\- ſurviving three, ſuggeſting the death of e fourth on record, 
but need not ſue a previous /cire facias : for that is only ne- 
ceſſary when a new party to the judgment is to be beneſfited 
or charged * the execution. Salk. 319. Houuard v. Pitt, 


. 404. 


e eee Where there ; are ſeveral Plaintiffs or defenilanita, nd one 
rhe or de- of them dies, execution may be ſued by or againſt the ſur. 


vivors, upon ſuggeſtion. of the * ade. acti 2228 vol 
Hula v. ON * . 2 


* 


or Into wht . . may 8, , and ber 
e 4 the 9 Writs. Xs 


3 > 


5 1 capias "The « writ . 5 a \fatisfaciendum muſt. be TIEE in the 


ſatisfaciendum- county Where the venue is laid; and if the defendant cin. 


_ — ens. not be found there, a igfatum capias ad ſatiſfaciendum may be 


tum capias ſa- jiſſued into any other county. Theſe writs may both iſſue 
eee, r ſame day, and be ſealed together; but it is neceſſary that 


ca. ſa. be ſued out to ground the teftatum. The court, 


| p EE e will not inquire ſtrictiy into the time when the 


original ca, /a. ifſued, if it be bop afterwards returned and 
' entered on the roll. 


| Ofthe gen - Jo it is alſo with reiße to the writ of fer facie and 4 


on and teſta- _ Fatum fieri facias. 
Whatneceffary . They are generally both ſued out together, and the J. fo 
to ſupport tef- bs left with the ſheriff for a return of nulla bena. ' 
tatum, For if a tefatum fieri facias be ſued out without any ori⸗ 
ginal Her. facias having iſſued, it will be ſet aſide for i irregr. 
fr: Brand v. Mears, 3 D. & E. 388. 
nleſs ſuch original. j. Ja. be ee, produced and en · 
tered on the roll. id. 
And then it will do, though error be brought, - Bid. | 
80 the court will not ſet aſide a 7eflatiom copias ad fotif 
e ſued out without an original capias, though a vrt 


— error has been * if a; copias ad . be 
ter 


. 1 


1.5 


"ond 5 5 EXC TIox. tex (3) 


ww eo ate g * W 
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d MW afterwards ſued out, returned, and entered on the roll. 
er Milſtead v. Coppard, 5 D. & E. 272. JJJTTCCVVVV ef 
If a ſieri facias be ſued out, (when it ſhould, have been a How fieri facias | 
tefatum eri facias,) without any other Heri facias having ori- may be amended 


r; einahy ifued, and the plaintiff aſterwards ſues out an original in C., 
on feri facias, the court will permit the party to amend the a 


% wer on paying the coſts, though error brought. Ceuper . 


theoaite V. On, 3D: & F. %. oe Ee 
at 4, to che elegit, a man may award on the roll as. many Where ere 
ri; . git as he pleaſes, and execute all or any at his pleaſure ; faculd ide. 
he but it is ſaid, if he awards an elegit in one county, extends 
a, MW the lands upon the writ, and after wards files it, he is barred, and 


ne. and cannot ſue out an elegit into another county, but an aFual = 
ed crit muſt. be ſued out, returned, and filed before an award -  _. 
in, dean be entered on the roll. Imp. B. R. f edit. 36. 

i, It is not ee to inſert the OW of a tefftatum in a 16%. How far necef. 

e tatum 4vrit, ſo as that it may appear from the writ itſelf to fary te appear. 
1 be a tefatum, Rules and Orders B. R. and C. B. vol. 2. 79. 3 
oll. Prack. Reg. 210. 212. But there muſt be an award of a ze 1 

tatum upon the roll. Oates v. Foreft, Bar. 199. x 
Judgment in, B. R. a e dee London, returned of iſruing write 
nulla bona, and a teffatum into Montgomeryſhire, to which the of execution in- 
ſheriff returned, that the writ of our lord the king does not Wales; 
run into Wales but at the king's ſuit, or where he is con- 
cerned, : Per. cur. On a judgment in this court, execution 

may be awarded into Wales or a county palatine. Cro. 

Jac, 484. Cro. El. 445. — Lands in Wales are pleadable here. 

he Hetley, 18. 20, 21. 2 Bulſ: 54. 156.— f the writ did not run 
1 there, yet the ſheriff, being an officer of the court, ought not 

r to queſtion it, but to make return of the execution of it. 


ws And the court accordingly ordered the ſheriff, upon a pe- 
yk nalty, to return the writ, as he ſhould ſtand by it: ſaying, 
1 that ſheriffs in Wales ouglit to execute judicial writs, for the 


court has none to write to there as in counties palatine, 7-34; 
W: where they write to the chancellor or chamberlain, er 
warden of the cinque ports. An elegit may be executed in 5 | 
885 Wales, and why not a „eri facias? If it could not, the party 
fa. $54 . ; 4 4 f K P x * FA o * 

would be without remedy; for he Eannot bring an action 
there upon this judgment; and he cannot outlaw the de- 


WY fendanr, becauſe this is on a. bill of debt againſt an executor, 
>" Draper v. Blainey, 1 Lev. 291. Ray. 206. 2 Saund. 193. 
2 Keb. 649. 657. 724. 15 „ 


ah Motion to have reſtitution of goods | levied by a Feri facias into county pa- 
out of B. R. in the county palatine of Cheſter, denied. Per tine. 
255 cur. Executions, may well iſſue out of this court, to te K 
county palatine, on a judgment originally given here. 1 Ley. ; : 
writ 33 e 1 4.S | 
ECC 
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? 


4 nn Prong Sans Eee 7 Ae tne $4.4 % "Py nt 1 PS 1 
„ eee eee ee eee eee eee hy 
: D) (d) Of the Tye and Return of the Writs of Execy. MW ih. 
ale tion, and oft amending the ſam. caf 
wits $0 e | 75 2 bad wa + 1 f 1 11. 5 , 1 WI 1 L 7 . 
or che tene, it If the writ of 'capiat ſatisfaciondum'or' ſieri faciar be iſſuel i w. 


| Mvefgout of Hut of term, let the 7% be the laſt day of the term; if iſſues I #5 
iin rm. In tern, 2 the writ the firſt day of the term (although the Sa 


e not. ned till four days after). wp | 
Execution may be good though the writ bear 4% befor er 


| þ ny yo df the judgment ſigned; for the writ of execution, it ſued ou bat 
| venue d 3 may bear 7% of the precedent term, even of the 
80 | Hirſt day of that term, and judgment perhaps not ſigned til <0! 
| later in term, or in the vacation. Parſon7 and Gill, Com. 115, © 
Of the return, If the” piccsdihge aro by bil, execution muſt be made out WM the 
if by bill or ori- eee certain; if by original, on a general te. , 
Ot che days be-. There need not be fifteen days between the 70% and te. © * 
tween teſte and turn of any r or Heri facial; 13 Car, 2, c. 1.0 * 
„ e . 7., except to fix bail, or in outſawry. PORT OT 2 
And then, if the proceedings are by original, there mu. ! 83 
Par. 76. But if proceedings be by bill, there need be onh the 
eight days between 7% and retürn of capias /atisfaciendunM ], 
to charge the bail. Sal. 60 2. Ray. 1177. 
If retumable en In proceeding by bill capias ſatisfuciendun returnable on ri 
4 eee, ee general return-day, and not a day certain, as it ought to hat 1 
have been a day been, was quaſbed and defendant ordered to be diſcharged | 
certain, bad. by ſuperſedeas; with coſts, defendant conſenting to bring u ſen 
- . ation. Per. cur. Defendant cannot take advantage of thi % 
matter by writ of error, and if he could it would be unte It; 
ſonable to keep him in cuſtody till the determination thereof but 
"Walker v. Harger, Bar. 14. 
S0 was a feri facias quaſhed for fame reaſon, Furiad . <<< 
Miller, Bar. 213. ek nd WY th 9 3 „ 
Ik teſted out of Tf a writ of execution bear 7% out of term, it is void up. 
term, void. but the ſheriff is juſtifiable, and pet ſhall not be liable to u #9 | 
: _ . *aQtion for an eſcape. '. Sal. 700. Shirley v. Wrigbt. 


If capias fatisfa. A captas ſatigfaciendum made returnable at a day which 
0 — a falls out of term would not be void, _—_ liable to be 
term, only void. ſet aſide on motion; nor can ſuch a defe in it be taken 
able. advantage of by bail upon a general demurrer to a /zire faciu 
: brought againſt them. Campbell v. Cumming, Bar. 1187. 
How alias writs Jn all continued writs, the alias muſt be teſted the day th: 
be telted. former writ N. turnable. Tauche caſe,” Sal, 699. 
Wit of execu - In meſne ; if a term be omitted, the writ is void nl . 
tion returnable all actions 1. ie and the ſheriff ſhall not be charged, fo 1 
two terms rom, the cauſe is diſgeautiucd and out of court by the intermiſſioni Hci⸗ 
is well, Is. ; 2 * a 
not Wis meine, and by not having a day in court by the return of the writ . it de 
GE) eee 7 e 0 | 


06x OF/ EXECUTION. 
he ought,'the party may be at great pre dice by reaſo of 


capios ſotiſſuciendum omitting a term is not void, for the party 


$27 


the impriſonment in the mean time. But in extutions,' a 


33 not to have a day in court, his cauſe is at an end, and he 


muſt be in priſon Whether the writ be returned or not; nor 


js it neceſſary it ſhould be returned. n, V. n right, 
225 700. LA. Ray. 775 5 ; 

If a capias fatigfatiendum is rerernable. pending a writ of 
error, it is no regular foundation for proverting againſt the 
bail Derifley v. Deland, Bar. 83. 5 
A writ of execution executed may be amended by the re- 

cord of the judgment; as where after a 25  ſatisfariendum 
exccuted, it was mored to amend the writ by the record of * 
the judgment, making the defendant's name Edmund inſtead 
of Edward, and rule afterwards made abſolute, ves v. 
Hammond, Bar. 10. 


80 a capias ſatisfaciendum may be amended 11 Pls return - bg 


after it has been executed, by making it returnable before our 
ſuftices, inſtead of before us. Hunt v. Kendrick, 2 Blac. Rep. 
830. The way to amend it is by motion to amend it * 
the award of the writ upon the roll. 

A writ of capias ſatisfaciendum was unaided after defend- 


Ls 7 bt; 12463 
$5448” 


Ca. fa. to fix 
bail muſt not be 
returnable - 
pending error. 
How writs of 
Marini”: 
dz 
and by what. 


1e 


ant taken in execution by altering the ſum in the writ, and 
ſtriking out part to which he was not liable. ere Ve | 


Waſbrough, 2 D. & E. 737. 

otion to quaſh capias futigfociendyin: and diſcharge. de- 
fendants, becauſe judgment is upon a record in Wilts, and 
cupias ſatisfaciendum directed to London „and no teſtatum. 


It was acknowledged, that a teflatum was the uſual: courſe, 
but that there was no occaſion to inſert ic in the writ, though * 


it muſt appear in the record, and when that is made up, pro- 


ceedings will be regular; but the court was of opinion that 
the writ muſt be quaſhed with coſts, no roll being yet made  - -- - 


up to amend by, and defendant was diſcharged, ning 
to — no Weldn. 2 v. Allen, Pings 994+ B. R | 


C0 of the Mode of executing the ſeveral Writ. 


(E. 10 07 Copias ad Glifaciendara. 
„ (B42) Of Fieri Facias. 
2 (= 3) 927 Elegit. | 


: (E. 10 07 executing = Copias ad TY ' {-ndum. 05.3 
The firſt f pecies of execution is by, Sh t capias ad ſatiſ- 


faciendum, which is a writ of-the hig ire, inaſmuch as 
it deprives a man of his liberty, till he makes the ſatisfaQtion 
. ; 


(E. 1) 


Capias ſatisſaci- 


endum, the 12 
higheſt writ 2 
execution. 


or E XECUTION. ben. xl c y 


. awarded ;; ; and therefore when A ann is onee taken in exccu- 1 

tion by the ſheriff on this writ, no other proceſs can be ſued of 

againſt his lands or goods, except by ſlat. 21 Jae.” 1. c. 2. MW a 

in caſe of deſendant's death, - 

By this writ the ſheriff is Greed to rake the body of the 0 

' Sefendant- and have him at Weſtminſter on à day therein 0 

named, to make the plaintiff a ſatis faction 85 his demand; 1 

and ii he does not then make JaunaRtiqn,: be .muſt remain th 

| in 8 till he doeg. I. 
howtheri. 1 On the writ of capiat ad . he. theriff cannot ſhi 

| her wk bail, nor can he return that the party was reſcued, for * 
„ he may take the poſe comtatus; and therefore if he returns yo 
8 . -—  . that the party was reſcued, an action lies againſt him for the alt 
25 elespe, or a new capias againſt the parthy for an ineffectual I, 
execution is as none. 2 Blac. Abr. 351,” 5 

end keep de. When the defendant is once in c ody upon this proceſs, be 
 ſendant in cloſe- he is to be kept in arfla & ſalvua cuſtodia; and if he be after. be 
Sah ._ .__ Wards ſeen at large, it is an eſcape, and the plaintiff may * 
8 i 


have an action thereupon for his whole debt. For, thoug 
upon arreſts, and what is called meſne proceſs, being ſuch as 

„ intervenes between the commencement and end of a ſuit, the Nt 
by \ heriff, till the ſtatute 8 & 9 W. 3. c. 27, might have in- I 

. |dulged the defendant as he pleaſed, ſo as he produced him 

in court to anſwer the plaintiff at the return of the writ; 

yet, upon a taking in execution, he could never give any in- 

dulgence, for in tliat caſe, conſinement is the whole of the bel 

debtor's puniſhment, and of the fatinlaRtion atads. to the | 

=D creditor. hs 

Ho, if capias If a capias ee 95 againſt two. or more, the Bat 
nag g. ſheriff may take the bodies of oll in execution. 5 Rop- 86. 1 

| — 8 11 Rep. Godfrey's caſe. | 


Seri muſt not On this writ,-the ſheriff. may not [break open any man's 


break Jefend- houſe to arreſt him, but in all caſes when the door is open . 
po, ee he may enter to make execution- of the body. But yet, in cha 
ns. favour of executions, which are the life of the law, and eſpe- fror 


NF 


dially in caſes of great neceſſity, or where the ſafety of the fer: 

13 king and commonwealth are concerned, the general caſe i cha! 
except at the excepted > When the writ is at the ſuit of the king, then the Ml _ 
king's ſuirz' * ſheriff or his officer, after requeſt to have the door opened of t 
. and refuſal, may break open the houſe to take the body. /-va 
5 Co. 91. 2 Show. 87. pl. 78. But he ought firſt to fg · 21 


nify the cauſe of his coming, and requeſt the owners to open 8 

the door. 5 Co. 91. Cro. Eliz. 908. 4 Leon. at. pl. 111. rar 

is. Er. 909. Did. 714. pl. 17. the 
dot he my But a man's houſe is no protection for another, there · 2 C 
" yy n fore the ſheriff 0 break it N to take him, Foſ. Cr. I. 8 


(Y 


9 | 636-19 or xxzeuTION © . 


* 


u- if In debt on a judgment, the defendant pleaded that he was Sheriff muſt nor 


ed taken in execution by capras /atisfaciendym on that judgment, — wry wry 
24. and had paid the money to the ſheriff; and it was held to be fendant, but 


vo plea, becauſe, though he does pay it to the ſheriff, yet the o0ly take his | 


the MW ficriff may be inſolvent, or may die and leave no aſſets, and ""?" 
em then the party will be never the better. Freem. Rep. 842. 
d ; And ſo it was held in Baker's caſe, who pleaded payment to 
wy the marſhal being in execution, and held to be no plea. : 
Lutw. 587. 12 Mod, 385. And in 12 Mod. 230. the Payment to 
ot WF ſheriff hath no power to receive money of the defendant up- 
for on a capiat, for his bulineſs is only to execute his writ. 
ns WW And if in ſuch caſe the defendant pays the ſheriff, and he 
the afterwards becomes inſolvent, and does not pay the 
ual plaintiff, ſuch payment ſhall not excuſe the defendant. 
ls, But payment to the plaintiff's attorney upon record would 3 | 
er. be good, for that is payment to the plaintiff himſelf. ' Mor- atorney. 
af Ae. 8 
Defendant, arreſted by | | 
money to the ſheriff's officers before the return. Defend- und that paid 
the WF ant delivered to the ſheriff a fieri facias againſt the plaintiff, ts hin under 
* —_ which the ſheriff levied the ſum therein expreſſed, out capias ſatisfaci- 
of t 


* 


5 made the return thereof to the above effect, which the court execution, 
wa held inſufficient ; and accordingly ordered him to pay the 
BK money paid to him upon the capias- ſatisfaciendum to 
he the plaintiff, deducting his poundage. Staple v. Bird, | 
. 2) Of executing the Fieri Pacias., | (K. ) 
den The next ſpecies of execution is againſt the goods and Fieri facias, 
in chattels of the defendant, and is called a writ of Fees facias, why ſo called. | 
pe- from the words in it where the ſheriff is commanded quad | 

the Feri faciat de bonit, that he cauſe to be made of the goods and 

ei chattels of the defendant the ſum or debt recovered. - 

By a Heri facias the ſheriff may take all goods and chattels What may or 
vari facias ; for the fieri facias includes the Jevars facias, us; 
2 Inſt. 304. 333 
So he may take. and ſell an annuity of 40 J. per annum 
granted by the king for years, to be paid by the receiver of 
the court, for it is in the nature of a rent-charge. R. 


3 Cto. 9. r en | ID 
So he may extend or ſell a term for years. 8 Co. 171. A. 


he money in his hands, by the capias /atisfaciendum, and A 
57 Te 7 . 3 10 ſatisfe ; 2 0 afterwards levi 
upon being called upon to return the capias ſatisfaciendum,' ed on another 


of the defendant which he might formerly take upon the may not be fei- 


ſheriff not good; 


a capias ſatisfaciendum, paid the Sheriff cannet 


— 


= : 
' 


523 
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Did. 


OF EXECUTION) cc i. 6. 


* — — of ergo he” may cut! down and” fell” corn growing on the 


land; for che leſſee has an intereſt in it. Poole's caſe, 
Pan 368. in 


1 180 wenig for trade erefied by the defondun though 


fixed to the land, a. r fats, enen, ke. 


e after Cate," the defiant ſhall not have bis term 
ain, though! the plaintiff be nen his debt by the Profits, 
hrs 


3 So if goods are titen in execution at the ſuit of B. „ and 


the ſheriff returns nulla bona; they ſhall be afterwards taken 


at the ſuit of C.; for tlie property is not veſted in B. nor in 


tlie ſheriff, ' Underwood v. Mordant, 2 Ver, 238. 


But the ſheriff; upon a fieri. facias, cannot take thing 


fixed to the freehold, as e windows, Fes eg Dig, 

tit. Execution. | 

GY ſeibitibes,? soppers, ue fred. Dub. 1 . 89 i. 
1. 50, R. cont. 1 Salk, 368. if erected By: the defendant fr 

" the uſe of His trade. Vide ſupra. 


Nor hearths; chimney- pieces, &c. put op: by the ben 


for. the uſe of the houſe, and not for his trade. 1 Sal. 368, 


Zo the ſheriff cannot take 1 in ee N 2. 


2 


1 
21 


N Jes 7 
How far ſheriff, 


on ſale of a 

term, can tu 
| - t=nant out o 
|  polſcſſion. 


$1} 
$f 


But 


bit. Execution (C. 3). | 

Or demiſed to other,” Bid. . 2 
Nor goods taken and in cuftraly of the ſheriff: upon a 
former execution. Bachunſt v. Cliulard, Show. og 173 
Letchmere v. Thorowgood, 3 Mod. 236. 


* Nothing can be taken in execution that catſhöt hd: ſold, 


Js deeds, . | eo: | Francis v. Noſb, Caſes temp. 
ardw. 53. 
Bank 4. 8&c; cannot be taken In execution. Bid. 
lt is laid down, in %e King v. Deane, 2 Show. 88, that 
if a ſheriff on a „eri facias (ell a leaſe or term of a houſe, he 


cannot and mult not put the perſon; out of E, and 


the Pier in, but t. 60 vendee muſt bring his ejectment. 


and Cole, 3D. & E. 298, *. It ſcems to me, that where 
« there is a tenant in poſſeſſion, andi the execution is againſt 


dc the landlord whoſe term is to be ſold, the tenant cannot be 
turned out of poſſeſſion; but that js very different from the 


ec caſe where the debtor himſelf i is in pofleſſion ; in ſuch caſe, 
« T incline to think that the ſheriff may turn him out of pol- 


. ſeſſion. However, I give no opinion on that at pre ſent, 


« becauſe. 1 it is not e to the deciſion of this caſe.” | 


Tr, ; 8 


this, perhaps, may not be ſo ſettled a point as to extend 
to all caſes; for per Mr. Juſtice Buller, in the caſe of Tayhr 


. 00g or EXECUTION | 


to ſatisfy his judgment, the court will order the ſheriff to re- 
tain, for the uſe of the plaintiff, money which he has levied 


Phil, , Do. 23 Ls [+ 


11 a plaintiff cannot ſind ſufficient. effects of the-defendant Money Joie 


by ſheriff for 
defer.dant may 
be ſometimes 


in another action at the ſuit of the defendant... Arm Head M. retained for | 


24 plaingiff. 


e ſheriff i is bound at his peril to take only the goods. of Sheriff muſt be 
the defendant; for, if he take goods of a ſtranger, he is — — cake 
liable to an action in trover or treſpaſs. Keb. 693. There- right perſon's ” 


| $5748 7 & 


fendant's, he. may ſummon a jury de bene fe to ſatisfy him- iN 55 


fore, if he doubts whether the goods ſhewn him are the de- 


ſelf Whether the goods belong to the defendant or not; this 
will juſtify him in returning, that the defendant has no goods 
within his bailiwick, and mitigates damages in an action of 
treſpaſs, if the goods ſeized: ſhould not happen: to be the de- 
fendant's. Dalt. 146. Do. 40. 

This proceeding by the ſheriff is a kind of lagkels of office; 
it is = to indemnify the ſheriff in making his return to 
the writ ; but it does not bind the right between the litigat- 

parties. The court therefore mall not interfere by ae 
ae ſuch inquiſition. Roberts v. Thomas, 6 D. & E. 88. 

Hon a geri facias againſt A. a bailiff takes the goods of B. 

. lies againſt the ſheriff. Ackworth v. Kempe, Do. 40- 

re 


9 


' # 

. PERS | F 
F 

3 


393 


ſpaſs will lie againſt the high ſheriff for the bajliff's otherwiſe liable 
taking the goods of A. inſtead of B. under a jeri Hacias. to an action. 


Landis v. Baker, Blac. 25 8. C. 3 Wil. 30g. 75 


If the ſheriff have a facias, againſt a man's. goods, 
and before execution he pay him the money, in this caſe he 


* 945 
1344 £4 


cannot do execution after; and if he do, treſpaſs. lies: nor On fieri facias * 


can he deliver them to the plaintiff in ſatisfaction of the debt, 
but he muſt return to the court the execution of his Writ. 
Cro. Eliz. 504. Noy, 56. Dalt. 529. | 

If the defendant tenders the, debt, it is a wrong for „ 


ſheriff to ſell the goods. 1 Keb. 655. 


defendant tray 
pay ſheriff the 


If the ſheriff levy the money and give i it t ide plaincif, or tender it ; 


though he never made any return to the court, it is good 


enough, ' 4 Rep. 64., for the end of the execution is an- 
e 


Payment to a ſheriff « on a a fin facias is a Coon plea, 1 ind ſuch. pay-., 


he hath authority to levy the debt. 2 Ley. 203. Taylor v. p 


Beten. 2 Jon. 97. Skin. 665. 5 Mod. 296. 


_ {5.9 good, 


Sheriff on a 7 facias levied the. debt; the defendant Though meritr 


& 


brought a bill in Chancery, and got an injunction to ſtay the 


receives injunc- 
tion from Chan- 


money in the ſheriff's hands; the plaintiff and his attorney cery to-reraim?; 


(both priſoners, i in the Fleet). moved the court. againſt the e money le 


vied, he 


Weriff to en the writ; the | ſheriff, projes the direction ill — 


— 
we 


1 3 13 of Writs 
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272 "2, of the cotirt; for if he return the writ he muſt pay the 
money, and then he ſhall be committed by the Chancery for 
bpdpdreach of injunction; and if not, then the K. B. will amerſe 
nim. The court took no notice, but ordered a return, or 
would commit him; nor would they any way aſſiſt him. tv 


by 4.5 


they v 
C Pilfre. Mridge 
From what time This writ, at ry common law, bound the defendant; un 


. goods bound. goods from the %% of the writ; fo that any ſale after that un 
Formerly from was void, becauſe the goods from the time of the % were del 
teſle VERT attendant to anſwer the execution; for the execution at not 

common law being only the goods, if they had not allowed H. 
= tte goods to be bound, as if the party had transferred them, ] 

„5 they thought every execution might be avoided by ſale; and WM 7 
g it was preſumed, that the ſheriff ſhould execute ſuch writs MW riff 

immediately, and that there would be notice in the neigl. WM of! 
not from judg- hourhood, that they might not be deceived ; but the goods 

Vent; were not bound by the judgment, becauſe the judgment was IM obt; 
. in force for a whole year; and it would be hard that none 1 

5 againſt whom judgment was pronounced, ſhould buy or fell I fer? 
dut this intro- within that time: but men abuſed the notion of the retro. late 
| Quced abuſes; ſpect of the goods being bound by che tr/fe of the writ to 2 ju 

i; make ſales uncertain, for they took out writs one under the and 
bother without delivering them to the ſheriff; by which they fon 

bound the goods of their debtors, and conſequently. made Wl Sud 
their ſales and commerce uncertain : To prevent which, the WI 1: 
| ſtatute of frauds and perjuries birids'the goods only from the king 

_ foproyent delivery of the writs to the ſheriff, enaQting, © That no writ king 

29 Car. 5 of execution ſhall bind the property of the goods but from of tl 

goods nos, „ the time of its delivery to the ſheriff, under-ſheriff, or pot 

8 coroners; who, upon receipt thereof, (without fee, ) ſhall Do. 

theriff, & indorſe on the back thereof the day of the month and U 

19 be year when they received it; 29 Car. 2. c. 3., made per-. net? 
petual by 1 Jac. c. Is l. 5.3 which was no more than re- 

ſtoring the old law, which ſuppoſed the writ to be delivered for h 

ds the ſheriff immediately from the zeffe. 8 Co. 171. Cre. 

CCC 29227 no HTS, 

This muſt be intended as to ſtrangers who might have: 
intended as to title to the goods between the ge of the writ and delivery 

Krane, thereof to the ſheriff; but as to the party himſelf, his exc- 
'  cutors and adminiſtrators, the goods, fince the ſtatute as be- 

bore, are bound from the fee. 2 Vent. 218. Comb. 3 

If two writs of . e wn, tefte th £ ; ty th ſh 

two writzof f two writs of eri faciat bear teſte the fame day, the ihe- 

Pe ek riff at common 2 a now, fince the ſtatute, is bound to 

bs tobe executed execute that which was firſt delivered to him; _ 


* o 
* 


We 


4 4 2 FT xi 1 6rt XEC UTION. 


he enth. 419. chere ſore ne time ought to be marked when | 

for the ſheriff receives thoſe writs in office. 

rſe - Where two writs of Heri faciat againſt the fame defendant 
or MY arc delivered to a ſheriff on different days, and no ſale is ac- 

im. tually made of the defendant's goods, the firſt execution muſt 
bose the priority, even though the ſeizure was firſt made | 

it's under the fubſequent execution; and if the perſon claiming + + 

hat under the ſecond execution pay the ſheriff the amount of the | 2 

etre debt under the firſt execution for his ſecurity, the court will 

at not compel the ſheriff to refund that prey + on motions 5 

red Hutchinſon v. Fohnftort, 1 D. & E. 729 „ 

m, In an action againſt the ſheriff for a falſe cethiri to a 45 e 

ind iar, the plaintiff delivered a writ of execution to the ſhe- 

rits riff, under which his officer levied the debt, and made à bill 

gh. of ſale; then the ſheriff diſcovered a former execution in the 

ods office, and returned nulla bona: on this cafe the defendant 

as obtained a verdict. Rybot v. Peckham, 1 D. & E. 731. n. 

one The property of the goods is veſted by the delivery of the An extent tos 
ſell eri farius, and an extent afterwards for the king comes too le 2 

ro. late, and that on the ſtatute of frauds, Comb, 123.3 for when 7 2 

t to Ml a judgment is once executed, the goods are in cuſtodiu legit, 

the Kr neither exchequer-proceſs or aſſignment from commiſ- 

hey fioners of bankrupts will touch them. Letchmere v. Thorotu- 

ade Wl Sd, 3 Mod. 236. 

the If goods be taken in execution | on 2 fer facias vii the 

the king's debtor, and before they are ſold an extent come at the 

writ king's ſuit, grounded on a bond debt teſted after the delivery 

rom Wl of the Feri eue to the ſheriff, theſe goods cannot be talen 

or upon the extent. Norte v. Doyrell, 4 D. & E. „ : 

hall Do. 415. Ray. 307. : | 1 

and Under particular ee and in ſpecial caſes (but 

per- not 28 2 general rule) the court will interfere in favour of the 

re- bberiff fo far as to enlarge the time upon his own application 

red for his making a return to a writ of Heri facias, when there is 

Cro, a reaſonable doubt whether the goods ſeized are not covered 

by an extent iſſued fince the eri facias, Melli v. Pickman, 

„ 

An extent cannot bo antedated, but ck bear Zee at the an extent can- 
day it iſſues, N it be out of term. Ren v. Mann, not be ante- 
Str. 749. | dated. 

If A. indebted 70 B. and 3 * kala ſued to judgment Of fraudulent 
and execution by B -» go to C. and voluntarily give him a <xecutions b 


ſhe rant of attorney to confeſs judgment; on which judg- —— 
d to ment is immediately entered, and execution levied on the like, and of the 
320, fame day on which B. would have been entitled to execution, <2 cffeQ thereof. | 
arth and had threatened to ſue it out; the preference ſo giren by | 


to 0 is not Is nor — within _ mean- 
ing 


1 5 1 or EXECUTION. lou. C 2) 


by * e he 12 El. e. g. Holtird.y. Anderfony 5 D. 
a © x. ap 23 5. "a | 

EN A firſt fer. 7 Pa fraudulently, . a 8 frei fo fa. 
V cis 55 8 . 9 wards Frog ſtand 
Ip and bs profexcedis ug the matier,was p ds left to a jur 
= 7; | _ Bradley v« W4ndbam,. Wil Wo 44. & — ; 8 
Of the! p. Ps By this Writ the ſheriff is. eommanded to levy. the debt 6 of 
 theritf in mak- che goods; and chartels of the defendant z and he is therefore 
Senn indemniſied as far as he acts neceſſaxily i in order to the 1 
eias; of the goods x. and therefore if he breaks open a cheſt. 

as to breaking which goods are locked up, or a b; ru not adjoining ; 65 a | 
Im . c. e is made for r e 8 yy 7 825 = 


18 15 day 


er, 


houſe, 225 dog my open, ak | Rec the. execution; me 

ebe 0. for: che reſt of the houſe is, only for the protection of the W-'"" 

1 Y 3 e and therefore he may enter and finiſh the execution a, 
F > x 25 of his writ... But though the ſheriff be a treſpaſſer ,; in the 2 


13 To 1 execution of the proceſs, yet. 1 bee: the writ is Terved and the 
money levied, the plaintiff mall have the benefit of i it, and te we: 
party is left to his remedy againſt the ſheriff. Browne, 50 


5 „„ o, at, Mod. 668.; Yely. 28.5 Cro. bs 

T Dalt. 350. But the protection of a man's 9 W Na 

N | pHDefore hath been ſaid, extends only to bimſelf and. family; * 

. for. if a ſtranger, to einde the execution, receives the de- 2 

houſes to get at ſendant' 's goods into his houſe, the ſheriff 's authority ſhall fie 

Es ray! He reach them; becauſe a deſign 10 elude the law ſhall not be WW” 
protected by the law; the ſheriff might ſeize him In the 


© ftratigers: hooſe," becauſe the . defendant's leaving his. own 
bauſe has waiyed the. benefit of the law. 5 Co. .93.; 
only — Sid. 186. The protection of a man in his own houſe was 
| fra man's very agreeable to the ancient law, becauſe in perſonal: con- 
he tracts they did only ſubje& their chattels and not their per; 
ſons nor Necholds; ;. and though. afterwards, by ſubſequent 
3 the freehold and perſon were made liable to execution, 
200 pet they. have not taken away the privilege, a man had by 
x TAG common Jaw to defend his, own houſe, which, Rill continues 
EE <p * unleſs Where the h is by habere Jars fe fe nay, of 
mu leisen. e ol 
Ip wma By Fine of this. writs. 1 deri, on the Lime: of the 
in che gens 18 goods,; bath ſuch A N in N that he can maintain 
| "bythe feivure. treſpaſs or trover ; 3. for he has the goods to ſell that he may 


— — = 3 


ie baye the money in court; and therefore wben he. once 
| ſeizes, them, he has the property in them for that purpoſe 
. pl. 3. Vent. 525 3.5 Mod. 30. pl 1-75 2 Saund. 41 
y 


Jt 
ts : "of 
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„& er. 282. 2 our 218. Salk. 222. Vent, ett. And if the How, be n 
„ I defendant dies after the writ delivered to:the ſheriff; he mag g wut dt 
fo execute the ſame on the goods in the hands of the gxetutorx ö 
8 or adminiſtrator of the deceaſed 3 Wil. 399-; Cömb. 33. Aisrgde dt 


ag 2 Ld. Raym. 808. 850. 1073. 12 Mod. 1 30. becauſes : 
** the nt was e to Bee n from the time nb oy won | lt 
| Ot *7 4 est * 


fore writ. wo 7 Ui gs ty 4 


tes out of office. Salk. 323. LET ne 4 + We» gk; vtion. 
10 If plaintiff dies, execution does not et Ly ſheriff le does Henan 
2 0 muſt go on to execute his writ. Salk. 422. 6 Mod. 290. Þy Plaintiffs 
80 if defendant dies at any time ſubſequent to the / day to N. 1 


Kip which the judgment has relation, though prior to the act ul 
180 day wien ſuch judgment was ſigned, execution may go gn wn „ 
9 againſt. his goods without a /cire\faciar. - Thu where a juſgg a 


oy ment is ſigned i in any part of the term or the ſubſe quant 0 
i racation, it relates back to the firſt day of the term, and not- 


the N vithianding the death of the defendant befag Judgment 
the adhually figned, execution will be good teſted the firſt day of 
155 the term. Bragnes v. Langmead, 7 D. & E. 20. But if the 


Poke execution bears late poſterior to defendant's death, it is ir- 

©; Mecgular bid. Heapy v. Parris, 6 D. & E. 368. 

9 When a ſheriff takes goods in execution, he may ſell chem of If ris 2 | 

t any rate, if defendant refuſes to pay the debt; Vent. 7.; n , 

l „aud they may be ſold to the plaintiff, though not actually PBs and ho, 
1 ' Wdklivered to him. Comb. 452.. But he is to ſell them 9 . 

al ready money, becauſe he is immediately charged to the party 1 5 | 

for whom" the ſale was. 6 Mod. 83. Morley v. Staker. | DR 
The ſneriff cannot detain the goods on an execution in his muſt el u them, 

own hands; and ſatisfy the debt of his proper money; but wb „ 4 

he ought to ſell them upon a venditioni exponas, and may re- cannot 1 8 

turn, on his ſo doing, that they remain in his hands for want them ln 

of buyers; for the law requires of ſheriffs a ſtrict execution 1 

and obſcrvarics of the writs directed to them. Noy. 107, 

Lutw. 589. Langiion v. Wallis, - Neither ought the goods or let plaintiff 

o be delivered to hs plaintiff in fatiafaQiver of his debt, but have them. 

ught to be ſold. 2 Vent. 95. | 

If the ſheriff returns that he has goods to he value of Tal. If he rerurns 

yhich remain in his hands for want of buyers, it is no eſtop- A Fe: 

jel, but that he may ſell them for leſs; for it appearing on hands, &c. to a 

e return that they are not ſold; but that they, remain in certain value, 


eie in his hands, the value cannot be io ſet, but that it 1 


* 


_ be altered between that and the ſale; therefore if on for eb? 

once he tenditioni exponas it appears that lie has ſold thoſe goods . | 
pole il.” leſs, the plaintiff may have a new execution for his debt: We” 
Or Ho „„ 


: KN. * 4 3 A : 
V OL, 1 8 Mm * N £74 Yet 
— 5 I * 


"bath, © 


— 


A 


*1 LPN 


„ or EXECUTION) cot. . 


| kit he mutt not Tet it the berl®-ralues them" ſo high as none will buy 
| aloe them tees them at that rate, he muſt take n himſelf. 2 Show. bg. 
„„ King v. Bird. | 
| 7 facias therk 5 no epplatſewnnts Put: on an 
ie there muſt. Beeley v. Sampſon,” 2 Vent. og. | 
be awarded to the ſheriff to levy 2c J. and 


{ 


VV = Wwome wm eo ..c 


S he ſells to the value of 40“. and returns the Heri facias with 

. 204. in court, he may detain the furpluſagè until demand 

2 r of itz for he js not bound to ſearch out the defendant, 

. (Nox: 69. He ought not to take more than will fatisfy, 
An a2 of | If the her levies the money upon A Ken aciar, though 0 
ae he makes no return upon the writ, yet an Grifa of debt, 5 be 
by ro mo- count, or * lies againſt him and his executors, becauſe ſt 
fevied. it is a debt in the ſheriff by the leyying the money; and the n: 
defendant, by the ſheriff's levying the money upon him, can, WM fh 
on a Dead yuh to have execution, plead this in bar, or upona Fx 
acias, relieve himſelf by an audita querela; for the ta 
lien ap; ok 7 is diſcharged by the ſheriff's executing W gi 
tte writ, and i a. plaintiff had not this action againſt the an 
37 . ſheriff, he would be remedileſs. Sir W. Jones, 430. Rol. ret 
5 be Abr. 598.921, _ b | an 
| Whae returns The ſnieriff to this writ may n nulla bona, and that am 
8 the defendant is a beneſiced clerk, having no lay fee, and ab! 
=_ that he is rector or vicar of the pariſh church of 3. Ole, by 
4 dona, &c Brev. 9%. Dat. 219, Bid. 4717. har 
That goods re- The ſheriff may return on this writ, that the 9500 re- the 
main in his - mained in his hands for want of buyers, aud this return is of 
$0 p | nc good, becauſe the ſheriff is directed to levy the money from I 
the goods, which implies an authority to ſell them; yer he deb 
map not be able to find buyers, and therefore, ſuch return u 
do be allowed. Yelv. 44. 9 5 438. 2 Sauud. 47 · Mod. 751. 5 


 Sherlff com- If the ſheriff delays or e to ſel, the legal and prope! WI cg; 
| Pe oat © mode of compelling a ſale is by writ of venditioni exponu, Wl eich. 
| * upon which he muſt return the money into court. Camau che 
1 as Ve Reynolds, Cowp. 406. : 13E 
need not make The ſheriff is not obliged tFexecute a bill of Cale at uf c. 1 
r — 445 5 "appraiſed value, though he has even promiſed. ſo to da « 

| Shetiff anfee- The 1 15 bound my the returned colt 2 wh of th 
able for return- goods, tho ey are afterwards reſcued, Ld. Ray. 1075 
ee, Ir was formerly held, chat if a ſheriff takes goods in ex 
goes out of Cution by virtue of a fieri faciat, and is out of office befor 
office before they are ſold, that in ſuch caſe he could not ſell and deli! 

| $oods fold, * the money to the. . becauſe his authority determins 


Vith his office3 b he ought to cliver ſuch * 


over to the new. ſheriff (as he doth the priſonets), and re. 
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turn, that thereupon a uenditioni exponas may be awarded to 
the new ſheriff. But ſince it hath been held, that though a 

new ſheriff is made, yet the old may fell the goods fo by him 
levied ; but if he return the writ, that the goods are in his 
hands pro dgfectu emptorum, in ſuch caſe a d;firingas ſhall go to | 
him, to deliver them over to the new ſheriff, and after that a 

venditioni exponas. 3 Salk. 323. It ſeems that a ſheriff may 

ſel! goods after he is out of office, without a vendirion: expo: 

na. Ld. Ray. 1073. „ 5 * 

But where a Zeri facias comes to a ſheriff, and he goes out 

of office before it is executed, his ſucceſſor may execute it, 

becauſe ſuch writ is general, and not directed to any particular 

ſheriff by name; but it is otherwiſe, if directed to a ſheriff by. 

name. 80 note the difference between general writs to the 

ſheriff, and ſpecial writs to a ſheriff by name. 3 Salk. 147. Fs 
Where a perſon, againſt whom a writ of eri facias is Sheriff may re- 
taken out, ia in poſſeſſion of goods under a deed which was {pm nulla bona, 
given in conſideration of an antecedent debt, and a ſmall ah A wad! 
annuity payable from thenceforth, the ſheriff is warranted in properly regif- | 


returning nulla bona, if it appear that the memorial of ſuch red. 
annuity was not regiſtered according to the directions of the 
annuity act, 17 G. 3. c. 26. ſ. 1. for in that caſe the deed is | 
abſolutely void. Craſeley v. Arkwright, 2 D. & E. 603 

The court will not ſtay goods taken by fieri facias in the When court 


hands of the ſheriff, till a diſpute concerning the property of 7 tay goods | 


them is decided, unleſs for the protection and at the requeſt hands till di- 


of the ſheriff, Shaw v. Tunbridge, Blac. 1064. Pute decided. 
When the defendant's goods are ſeized on a fer facias, the 6 
debt is diſcharged. bid. | SE 


At common law, there was no execution which gave poſ- Introduction 
ſeſſion of the lands of a debtor; the only ſatisfaction was of elegit; 
either againſt his goods and chattels by eri facias, or againſt L 
the rent and profits of the land by 5 But by the 
13 Edw. 1. c. 18. it was ordained, That where a debt is 
* recovered or acknowledged in the king's court, or damages 
* awarded, it ſhall be in the election of him that ſueth to have 
© a fieri facias unto the ſheriff tolevy the debt upon the _ 

“ lands. and chattels of the debtor, or that the ſheriff ſhall +, , 
* deliver to him all the chattels of the debtor (ſaving his 

* oxen and beaſts of his plough) and the one-half of the 

land, until the debt be levied upon a reaſonable price or 

* extent; and if he be put out of the land, he ſhall recover 

it again by writ of novel ſtiſn, and after that by writ of 


nc fo called; 
rives its name; and the entry is Quod elegit Abi executionem 
Jeri de ommibus _catalli tf medietate teri. 


CF 
1 


how ſherif to 
act thereon ; 


{ 


1 
LE. 


1 
1 
* 


or EXECUTION. || cox. xu. a. ) 


v this election, which che part ba the it of elegit ds: 


Upon this writ the ſheriff is to impanel a jury, who are 
to tnake inquiry of all the goods and chattels of the debtor, 
and to appraiſe the fame; and alſo to inquire as to his lands 


and tenements: And upon ſuch inquifition, the ſheriff is to 


deliver all the goods and chattels (except the beaſts of the 


plough), and the moiety of the lands to the party, and muſt 
return his writ, in order. to record ſuch Inquiſition” in that 


court out of which the elegit iſſued. 
"Arid this cannot be done by the ſheriff without an inqueſt; 


; ; for the words of the ſtatute are, „upon a reaſonable price 


«of extent, which muſt be Tolidd: ſuch by the oaths of 


twelve men, as is laid down and admitted 1 all the books 


Which treat of this ſubject. 4 Inſt. 396. Co. Lit. 389. 


Ho moi 0. 
lands to be et 
out and deli- 
- vered; 


Inquiſition 
muſt be 1 
c. 


Sheriff cannot 
give poſſeſſion, 
hut ejectment 


If ſufficient 
goods, lands 
muſt not be 
taken. 


as Dy. 166. 5Co. 


74- 
When che J jury have found the lein _ t of the 


land, the ſheriff, and not the ury, is to ſet and deliver a 


moiety there of to the plaintiff by metes and bounds, not 


an undivided motety, Sparrow and Matterſack, Ero. Car. 314 


If, therefore, upon an egit the ſheriff delivereth's moiety 
of an houſe without metes and bounds, ſuch return is ill, 


and ſhall de quaſhed for uncertainty. Carth,, 453. Pullen V, 


; Bir rbeck. 


But if thete be ſeveral ctvies; or manors, or Hume, or tene. 
mes, the ſheriff is not bound to deliver a moiety of every 


particular cloſe, or farm, or manor, or the like, but only cer- 
- tain teuements, making in value a moiety or the whole, Den 
v. The Earl of Abingdon, Do. 473. N 

But the ſheriff ought to deliver a moiet -only, for i he 
delivers more, it will be void, and plaintiff ſhall have a new 


; = + execution. Ld, Ray. 718. Pullen v. Birbeck. Berry v. 


Wheeler, 1 Sid. ui. Earl o Stamford V. Hohart, Did. 239. 
2 Salk. 504. Putten v. Hunte 

-. The inquiſition ought to find the this with centainy, and 
to ſhew the place and county where they lie, and where. the 
inquifition is taken. Dyer, 208. And if the defendant be 
joint tenant, or tenant in common, it ought to be Hen 
in the return. Hut. 16. -Brownl. 38. 

The fheriff cannot give actual poſſeſſion of lady: on an 
elegit, but only deliver ſeiſure, to enable the plaintiff to main- 


muſtbebrought. | tain an ejectment, whereby he may get into poſſeſſion... . 


ſon v. Dawfox, 3 Keb. 243. Den, Lale Taylor * The 
| Earl of Abingdon, Do. 473. 25 8 
But it is to be obſerved, that although by this ſtatute the 


lands of a debtor 1 made : liable, as. ONO as. his ele 
. . 5 2 eltate, 


1 a 


Lev. 92. Keb. 105. 261. 465. Pullen v. Birb 


years of, copyhold lands made by the licence of the 5 landr &e 


— 
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ate, yet if the creditor takes out an elegit, and it appears to 
95 ſheriff that there are goods and chattels ſufficient of the 
debtor's to ſatisfy the 1 he t not to extend the Py 
2 ot,. 95«. 10 
1 ul . 12 exect ed upon goods only j 15 not in effect as D 
a, eri Ze, or the Heri fa iat is executed by ſale by the ſhe- e hk i 
but an elegit 57 the appraiſcment « of the goods by a joy to Tr 

wh delivery to the party. lajcock v. Horga Sid. 18 

Feb. Ray. 7185 | | 
If, t ehe a eb of error be afterwards brought, and and in their 
the fud gment r reverſed, the. . goods i in /pzcie ſhall be reſtored, operatibg. 
and not the value; but upon a fieri facias, the value, and not 
the goods, in ſpecie, .Glaſcock v. Morgans nds. 5 Pe. 5 
Caodhere v. Jace, Cro. Jac.' 246. 5 
„The ſheriff cannot, deliyer a leaſe upon an . at; Lacher Sheri , 
value, than what the j jury had found i it at; and the ſale made 23 2 valu- 
by him is ag good as if made in market overt. Broynl. ag; IT 


When the inquiſition is taken by cher berüßß, it mall be re- e 2 


turned and filed. Dy. 10. 
And it ſhall not afterwards be ayoided upon any ſurmiſe of ® 305 * 
more than a moiery having been extended, or that it 75 ex- avoided aſter- 
tended, or at an. under-yalue.. 2 Inſt. 396. 2 Chan. Caf. 183, Wards; | 
But, before the filing thereof, court may examine it; and but court will 


and award a new al. 2 Inſt. 396. 

Generally ſpeaking, all tenements as well as landsof: Ph” What may be 
ant may be extended on an elegit, as a reut or rent-charge, or 
the like,. WW oatton v. Shirt, Ero. Eliz. 742. Moor, 32. 

80 a term for years, 2 Inſt. 398.; or it may be ſold 28 goods, 
bor it. is perſonaltyʒ but if extended, there ſhall he no other be- 
nefit than as a common extent. 1 Brownl. 38. Fleetaood's caſe, 


elegit; 


8 Co. 171. So lands in ancient demeſne, Hob. 47.; or before in 


execution upon a ſtatute, Fulword's caſe, 4 Co. G5. 3 or which are e 
liable toincumbrances by cgſtui gue truſts, Stat. 25 C. 2. c. 3. . 
But not copyhold lands, 1 Roll. 888. 1.; nor a term for not copyhold *. 

Leid.; nor a bare rent ſeck, Cro. Eliz. 66. Valſal v. Heath ; 

Heydan's cafe, 3 Co. g.; nor the glebe lands of a parſon or 

vicar, Jenk. 207. nor a tenement which cannot be granted OS 

over, as the office of a filazer, being an office of truſt. Dy.6, 7. 5 
If A and B. recover ſeveral judgments againſt C., and A. How ſheriff to 

ſves out an elegit, and has a moiety of C. s lands delivered to execute differ. 

bim, and then B. ſues out an ei egit, the ſheriff.can on] extend a 


moiety of the remaining lands. Huit v. Cogan, Cro. Eliz. 48 8 141 
But if A. has two judgments againſt C., and in the ſame 22 if at : 


term takes out two glegits; on the one he may have a moiety f e 
of 1 whole, and on the other the other meren, and is nat 
. 3 _ reſtrained. 


/ 


extended on an 


\ 7 


i they find fraud, partiality, or the e may Kan the Gli ing rec. 174 


\ 


83. . or EXECUTION. (on. x. r.) || 6 


| e on the latter to a moiet of the moiety; for in judg- + 
ment of law the whole term 16 but one day. The Atterney | EF" 
Beneral v. Andrew, Hard. 23. | 

How, if fieri If a fieri farias and elegit be delivered at the fame time 
\ facias delivered with an extent at a en perſon's ſuit, the fer facias and 
wy OED  elegit ſhall take place, becauſe the goods ſhall be attendant to 
| fatisfy, in the firſt place, the FORT, of the «fer court, 

Fs 97. 1 Brown. 38. 


« 15 (* of the 150 for Nen upon Goods taken in x 
5 Execution. WT | 


Thie nen 9 the 8 A . 14. «No goods or March dhe: 
| ed by ſtatute 44 lying or being in and upon any meſſuage, lands, or tene. 
3 Ann. e. 4. | 6 ments which ſhall be leaſed rot life, years, at will, or other. 
4 wiſe, ſhall be liable to be taken by virtue of any execution 
. any pretence whatſoever, unleſs the party at whoſe ſuit 
e eee, , the execution is ſued ſhall, before the removal of ſuch 
wie > wii. goods from off the ſaid premiſes by virtue of execution or 
—_ extent, pay to the landlord of the ſaid premiſes, or his bai. 
s liff, all ſuch ſum or ſums of money as are or ſhall be due 
4 for rent for the ſaid premiſes at the time of taking ſuch 
„ goods or chattels by virtue of ſuch execution, provided the 

EO for one | 1 ſaid arrears of 'rent do nit amount to more than one peur] 
., $ rent; and in caſe the ſaid arrears ſhall'exceed one year's 
e Gp erg « rent, then the ſaid party at whoſe ſuit the ſaid execution 
is ſued out, paying the ſaid landlord or his bailiff one 
« year's rent, may e oceed to execute his judgment as he 

40 might have done before the making of this act; and the 

“ ſheriff or other officer is hereby empowered and required 

« to levy and pay to the plaintiff, as well the money fo paid 

0 for rent as the execution money“. 

Differentdecifi- It has been adjudged, 1ſt, That there wiuſt be a FREY 
dns on ſtatute; made, and notice given to the ſheriff by the landlord, before 
| 288 removal of the goods, or an action will not lie for bim; 

entitled;* Str. 97. Waring v. Dewbery: zd, That the landlord is en- 

not extend to titled to his whole rent without deduction of poundage; 
E. land. Ser. 643- Gorev. Gefton : 34, That a ground landlord, where 
there js an execution againſt the under - leſſee, is not within 
. the act; Str. 787. Bennet's caſe + 4th, That after a landlord 
. . das had one year's rent paid, and there comes in another ex- 
VVV he ſhall not have another year's rent paid; Str. 1024, 
| | 3 abe lies Dodd v. Saxby : and th, That an action lies upon it by an 
by executor of executgr or an adminiſtrator of landlord againſt a bailiff ot 
| 1 . ſheriff for removing the goods off the premiſes, after notice, 
before the landlord was . Bis 225 vr ok e . 
Windham, Str. 212. | | 


i bans 
y* 


\ ” 
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4 . But where goods were taken, and the money levied before When too late 
ney adminiſtration taken out, it was held, that as the execution wh wb ae; 
uss executed he came too late; Str. 97, 214.  Forteſc, * 
me Rep. 460.; this means that, the goods were ackually ſold, 
ind But Powis, Juſtice, ſeemed to be of opinion to the contrary, 
to who held, that the adminiſtration ſhould have relation to the - 
death of the inteſtate, becauſe. by the eccleſiaſtical law it is 
not to be granted within fourteen, days of an inteſtate's death ; e 
2 which the other juſtices denied, and ſaid, that relations, being ert nh rt 
| fictitious, ought not to hold place againſt the right of ſtrangers, 
| If the goods ſeized are not removed or ſold by the ſheriff Landlord not 
er, ſo as to transfer the property therein, but defendant pays the —— — 
ne- debt, though the landlord has given notice and demanded debe, and goods 
ier. rent, yet he is not entitled in ſuch caſe. not ſeized. : 
ion Upon the equity of this ſtatute it hath been held, that Upon the equi- 
ſuit . under a commiſſion of bankrupt, which is in the nature of a t nen 
ich MW ſtatute execution, the landlord ſhall be allowed his arrears of 8 
or rent to the ſame amount in preference to other creditors, 1 | 
ai. even though he hath neglected to diſtrain while the goods r.. 
due remained on the premiſes, which he is otherwiſe entitled tio 
ich do for his entire rent, be the quantum what it may. 1 Atk. 103. | n 
th WW A bill of ſale held to be a removal of goods taken by a 333 | 
ri facias, and a year's rent muſt be paid the landlord out of 0! 3 
ar: the money levied by the ſheriff. Veęſt v. Hedges, Bar. 211. „ 
ion Inſtead of bringing an action againſt the ſheriff, & c. when 1 
"ne the goods are fold after notice, the beſt way for the landlord wary hr Pune 
be is to move the court, that he may have reſtitution to the Bor b 
the amount of the goods which the ſheriff has ſold, if they 
red amount to leſs than a year's rent; or if they amount to more, | 
aid Na much as will ſatisfy a year's renn. 5 
Motion to have rent paid to the landlord out of the money How if ſheriff's 
levied. On ſhewing cauſe it appeared, that the ſneriff's war- warrant altered, 
rant on the execution, after it was ſealed, had been altered. 
and a new bailiff's name inſerted. Per. cur. The warrant be- 5 
ing altered, no goods are taken in execution thereby. Let 
the bailiff and attorney, privy to the alteration, ſhew cauſe 
why an attachment ſhould not iſſue againſt them. Han 
e er. 
In an action againſt the ſheriff for taking goods without What declara. 
leaving a year's rent, the declaration needs not ſtate all the * . 
particulars of the demiſe; but if it does, and they are not 28 nſt the te 
Novel as ſtated, there ſhall be a nonſuit. Brifow v. Wright, riffin this caſe, 
If ta EW comes in, the landlord cannot claim his rent, How landlord's 
although diſtreſs taken the day before. Bunb, 269. pl. 345. 3 Shim affected 
lo an extent or an outlawry, although he had diſtrained three 7 nt 
oro , . 


az 


2 
+44 445-44 e 
* 


32 . or Arc rio. Oh. X11, (1 


. 


« 
— 


"days? previous 10 the entry and motion to be paid, under 


| * ſtart. 8 Ann. denied. Bunb. 5. pl. 5. If a diſtreſs be taken ö 
er diſtreſs, | 29th Octobet, and an extent dated 4th November; and corn, 

| Ke.. ſeized, the landlord cannot have his rent, for no Pro- 4 

perty was 'diveſted by the diſtreſs, and they were in the | 

dlord's, hands by bs of pledge; Bunb. 32. Vent. 37. t 

1 2 Saund. 47.; but 2 he WF rs was refuſed, although 2 1 


| 85 Lontempt to oppoſe the extent. 
hall prevail „Sang immediate extent againſt the king's FER teſted aſter 2 
againſt a diſ- e 0 cg juſtly due to the landlord,- with notice to : 


treſs. 1 king's debtor, and- appraiſement of the 
70 beton l 8 , PE k c 
55 2 5 | bal an 7 but before tale, ſhall prevail 3gainſt the i 
eveg Inches? Rive V. _ 2 \PuFEer's Rep. 1 197 n 
doe boy e, 2 Ba Seat ©: 1 ee 4 


ist- ton 


Thy $1.98 


| on Rk Orig 41 ſecond eres 5 Executivh, "yy of 
5, reeaking Defendavk ater his Eſcape or Diſcharge, | 


BY» 74 us $ 'S : r 


10a n. LIST) 200 © r. 
When 2e * here: 0 aght/n not to bet two lt ge exiſting at the ſame Wl tc 
e Himes: but 1 one; writ. proves ineffectual another may be . © 
ſued ou w 
Jn: havwolln of * Pos ita 1 7  iTyed, aud the ſheriff only levies if 
anne e part. of t or damages recovered, the party may have re 
5 either a . ad:ſatisfa 3 or another Feri faciar, or an 1: 
netze elegit for tlie reſidua. « 
4 bun fuch caſe the ſheriff thould return the. firſt feri facing os 
Ra. an the levy, thereon, which ought to be recited in the ca. /a, ao 
8 | alk. 218. Cro. Eliz. 344.;, but if pothing be levied on the MI © 
£5  facias, there i is no neceſſity to recite the ſheriff's return in WW © 

1 the ca. /a., or its having been iſſued. 
ter. 8 a. 7 But if a capias ad ſatiſfaciendum firſt iſſue, and the body be fir 
1 Pry rh 9 taken, there cannot afterwards b 5 a fieri figas or elegit, tori 4 
elegit; the body is Seemed," the higheſt atisfaCtion the plaintiff call 1 
; DAVE». th 
of defendant's And by &. + common- lay; if dekepdent died i in execution 50 
i po e plaintiff ] had no further remedy;. but now by tal 
I . 21 Ja 24. plaintiff may after his death, ſue out ca. 
| execution aut by his lands, goods, or chattels at His eleQion ot] 
So if lands ex,, 80 with reſpect to the elxgit, if the /ands are extended upon C 
W the an alegit, the plaintiff is is for ever barred from. having anothe - 
2 exgcution4!! but if he levies on the goods en and the ſnerif an! 
but if onh returns nil. 28 #0 the lands, a ca. /a. + de for the re: no 
5 ihe *. fidue, or a fiers facias; for the Genz is «Hot complete unleſ 21 
OT ATR Gen 3 has ſome benefit from the land; for the taking Cl, 
105 1 tthe writ is mor 8 an actual election, but only in order to u ma 


Y ion: and:if.there be no lands there is nothing to chooſe, hit 


"ol conſequently no election; and it was _ that an whe 
7 when 
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n the 
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„ for 
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w by 
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1100, 
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other 
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(o) en. XI.) or EXEC UTION. „„ 


where there are no lands, is but in effect a common fer: 

facias. denn Nr | . 
For the rule is, that although the body and goods may Role in caſes of 

eventually be taken into execution, or land and goods, yet execution. 

that the body and land too cannot, upon any judgment be- | 

tween ſubject and ſubject, by the courſe of the common 

8 „% TTT 

In judgments upon a ſtatute, &c. body, lands, and goods 

are rendered liable together; Keb. 60. S | 


+ * 


In the caſe of Howell and Hanforth, C. B. Blac. 845. the If party cſeapes 
e 8 | I nk 2 ö on fi. fa. only 
court inclined ſtrongly to think, that though at common law par levied ; 
if the ſheriff only levies part of the debt on a fieri facias other writs may 
marked for the whole, the plaintiff may have ſubſequent writs 875 |... 

3 2 « rn $a af E444 Foal 2 | P 
till the Whole is levied ; yet a plaintiff ſhall not mark it for muſt not mak 
part, and afterwards ſue out ſubſequent writs for the reſidue, is for part. oniy 
which would tend to great oppreſſion. . PR 3 _ 

The above was the caſe with an annuity-bond with war- jagance of this 
rant of attorney to confeſs judgment; on failure of a quar- in an annuity 
terly payment, judgment was entered up, and eri facias ſued i * 
out, marked to levy only 20 /. (the quarterly pay ment); after- 
wards on failure of another payment, another fieri facias was 
iſſued ; but it was moved to ſet it aſide on the ground of ir- 
regularity for want of a ſcire facias under ſtat. 8 & y W. 3. 


« payment by the defendant of the arrears due on the an- out execution in 
« nuity and coſts, the fferi faciat be ſer aſide; but the judg- 2 
« ment to ſtand as a ſecurity for future arrears, with liberty 5 


In which caſe the court pronounced this rule, That on Rule for taking | 


4 to apply to the court from time to time to ſue out freſh. 


« executions thereon.” 2 Blac. 845. 5 3 A EA 
No ſecond writ ought to iſſue before the return of the Firſt writ muſt 
firſt, Ceppendule v. Debonaire, Bar. 213. Snape v. Hancock, P* Teturned be- | 
De BE nd ts hy "a Page = 9, mee 
If a party taken on a ca. /a. eſcapes or is reſcued, though Ir paniy eſcapes 
the ſheriff is hereby liable, becauſe he oughr to have taken the on ca. ſa. ano- | 
poſſe comitatus, yet the plaintiff ſhall not be compelled to tber may iſſue, © 
take his remedy againſt the ſheriff, but may ſue out anothge * 
ca. ſa. or, if the firſt capias be not returned or filed, a 4 
other ſpecies of execution. Law of Exec. 117. Cro. 
Car. 40. 455- „ 0 5 . 
If the plaintiff conſent to diſcharge one of ſeyeral defend- 
ants taken on a joint ca. Ja., he cannot afterwards retake him, 
nor take any of the others: for in a joint action againſt two, 
a ſeparate ca. /a againſt one defendant, cannot be ſupported. 
Clark v. Clement and another, 6 D. & E. 525. Nor does it 
make any difference, that ſuch defendant promiſed to render 


338 
So committitur 
muſt be aban- 
doned before a 
' ſecond is enter» 


+308) 


How introduced 
by ſtatute, 


£3» 


29 Fliz. c. 4. 
(a) It is faid, 
that the printed 

ſtatute book is 

wrong, and 


liament-roll, it .. 


is the 28th, and 
in an action re- 


citing it as 28th, 
it was held well. 


Salk. 331. But 
it is utually 
brought as u 
the 29th, 2 * 
rx E. 148. and 
| Held well. Blac. 
320%, 


5 The poundage 
wed, 


-4 N , { 


4 every ſheriff, under-ſheriff, bailiff of franchiſes and liberties, 


or deputies, which at any time after the ſaid firſt day of 


Penalty for of- 
fending againſt 
the ſtatute, 


« to our ſovereign Lady the Queen, her heirs and ſucceſſors, 
„and the other moiety thereof to the party or parties that 


e formation, wherein no eſſoin, wager of law, or protection 
W _ * ©: tha] de allowed. ED | e 
Stitute does not 


extend to towns 


cor por. ate. C2 


demands of ſheriffs, by appointing cert 
taken in caſes of execution. 


4c for any ſheriff, under-ſheriff, bailiffs of franchiſes or liber. 


e N * 4 5 8. £4 * 6 83 
i the par; e nor for any of their or either of their officers, miniſters, 


e good Engliſh money for every time, that he, they, or any 


oe EXECUTION, {Ch:XL (@  » 
+. So plaintiff muſt give notice of his having abandoned a for. 0 
mer committitur which is erroneous, before he enters a ſecond, 
rectifying the miſtake. Topping v. Ryan, 1 D. & E. 22. 
. 8 gr $45 7 : wt , | cn” Ow 150 IS a K4nt WE 4 156 . 
( (H) Of the Sheriff's Fees, Poundage, &c. 
By the common law, no fees whatever' were allowed to 
ſheriffs; but this, inſtead of being e the ſub. 
ject, proved only oppreſſive; it opened the door to extortion; 
And to. ſuch an height did the evil gradually rife, that the 
legiſlature found it neceſſary to interfere, and to regulate the 
hin fixed ſums to be 


» 


The firſt ſtature to this effect is the 29 (a) Eliz. c. 4, 
whereby. it is enacted, * That it (hall not be lawful to or 


« ſervants, bailifts, or deputies, nor for anyof them, by reaſon 
& or colour of their or either bf their office or offices, to have, 
« receive, or take of any perſon or perſons whatſoever, di- 
« rectly or indirectly, for the ſerving and executing of any 
te extent or execution upon the body, lands, yoods, or ji or of 
« any perſon or perſons whatſoeyer, more, or other confi 
ec deration or recompence, than in this preſent act is and 
6 ſhall be limited and appointed (which ſhall be lawfyl to 
te be had, received, and taken); that is to ſay, 74ve/ve-pence 
e of and for every twenty ſhillings, where the ſum exceedeth not 
« one hundred pounds, and fix-pence of and for every twenty ſbil. 
te l/ings being over and above the ſaid ſum of ene hundred pounds that 
cc He or they ſhall ſo levy, or extend and deliver in execution, or take 
& the body in execution, for by virtue and force of any ſuch extent 
te or execution whatſoever, upon pain and penalty that all and 


ts their and every of their miniſters, ſervants, officers, bailiffs, 
% May now next enſuing, ſhall directly or indirectly do the 
« contrary, hall loſe and forfeit to the party grieved his 
« zreble damages, and ſhall forfeit the ſum of forty pounds of 


ce of them {hall do the contrary; the one moiety thereof to be 


c will ſue for the ſame by any plaint, action, ſuit, bill, or in- 


Provided always, that this act, or any thing therein con⸗ 
«, tained, ſhall not extend to any fees to be taken or had for 
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r « any execution within any city or town corporate (a), any thing 

d, Ml « above-mentioned to the contrary thereof notwithſtanding,” gg 
125 it was determined, that this ſtatute did not extend to real Statute oni, 
8 execution,” but only to executions in perſonal actions; and it prompt nc 
vs doubred whether the ſheriff was entitled to any fees for g.. Whether it 

| executing an elegit, as it was difficult how to aſcertain the fees. extended to 

to Wl Pracoct v. Harris, Salk. 332. elegits ? 

Ihe But by a ſubſequent. ſtatute of 3 Geo. 1. c. 15. f. 16, the Puthy3G-r 
N; fees for executing writs of elegi, and of habere farias poſſeſſionem e e eee 
the ey e are regulated z via. The ſum of twelve · pence cuting elegits. 

the Wl «« for every, twenty ſhillings of the yearly value of any manor, © 
be il « meſſuage, lands, tenements, and hereditaments whereof _ 6 
. potetion or ian thall be given, where the whole er. 

4. I © ceedeth not the yearly value of one hundred pounds, and 

or « the ſum of fix-pence only for every 3 ſhillings per 

2] % annum over and above the ſaid yearly value of one hundred 

5 « pounds.“ 55 ESE; 1 1 IE» ? 

ſon : N by the 8 Geo. 1. c. 25. f. 5. a like fee is given on exe- and 75 8 
we, cuting an extent & „ SST 45" FO EF oe 2 3 
di- It was alſo reſolved, that, by the 29 Eliz. c. 4-, the ſheriff}, ny 29 Eliz. on 
"ny upon. a capias ad ſatisfaciendum, was entitled to his fees upon <a. fa. ſheriff 
of Wl the whole debt. Peacock v. Harris, Salk. 332, © 8 
nh But inſtead of taking poundage on the ſum really due, whole debe. 

and ſheriffs, in actions on judgments, ſtatutes, and recognizances, Abuſes intro- 

| to and the like, uſed to retain for their fees poundage to the duced thereby. 
ence full amount of the ſum for which ſuch judgments or ſecurities | 

at were given, and which poundage often far exceeded even the 

ſoil Wl debt due to the feind JJV 15 1 
that To remedy which, the 3 Geo. 1. c. 15. f. 17. after reciting How remedied 
take Wl the grievance, enacts, © That poundage ſhall not be taken for WE be 1. c. 153 
tent u execuring any capiar ſatigfaciendum upon any judgment, &c. we * 
and « for greater ſum than the real debt bond fide due be taken for. | | 
ties, , and claimed by the plaintiff amounts to, which ſum the the ſum. really: ; 
lis, , plaintiff is obliged to mark and ſpecify on the back of the and markedon 
* of « writ, before it be delivered to the ſheriff: And, in caſe writ: 
the Bi « the ſheriff ſhall take more, he is guilty of extortion; and fees Sun 
| his . for each offence ſhall forfeit to the party grieved trebllTe 
ds of W'«« damages, and double the ſum ſo extorted, to be or- 
auf Bi dered by che court which iſſued the writ, in a ſummary _, 3 
o be Bic way; and alſo 200/., one-half to the king, the other to party. | 
lors, i the proſecutor in any court at Weſtminſter, provided ſuch 
that Wie: ſuit be commenced within two years,” ' e 
rin: The ſtatute of 29 Eliz. e. 4. does not extend to the crown. 29 liz. does 
ion ale v. Turner, Burr. 1983. But it was held, that an action e Ow is - 


(a) This only intends execution founded on j given in thoſe courts 


Ns judgments 
Fo for here both judgment and execution are within a limited juriſdiction; but where, 
de judgment is in iar Hall, though the execution be in a city or town 
vporate, fees are allowed, and the bailiff of the liberty, not the ſheriff of the 


Wnty, is entitled to them. Salk. 331. Dult. 527. Latch. 19. 52. 


( 


* 
b 
t 
i 


venue cafes. pearance of a defendant taken up upon an Exchequer propel la 


BE. or EXECUTION. dn. xn (1 i 
| not former y to hed in the Excheguer by the ſheriffs of London, upon 2 


CID OE bail bond taken by them in their own. 1 for tlie ap 1 


on the proſecution of the king's attorneycgeneral on b 
of the crown, for cuſtom- houſe penalties and;forfeitures,-and i 


r 29, the ſheriff, of Hertford. WY 
| + -ſhire againſt: the bail, could not be-conbdered as the ſuit of ley 
the crown, though averred to be for. the benefit, and on the be. me 


half, and at the expence of the crown, but that the ſheriff who 
executed it was entitled to ** povndage, Lobe v. Turner Ns: 


Butby 7. 3. Blac. 1983. a 21 


2 en | Soon after this decifioriy pontdige. iy ſuch caſes was ex, 1 
eee preſsly taken away by ſtatute 7. Geo. 3. c. 39 · 3 which ena, dh 
. That the act of 29 Eliz. C. g. ſhall not extend to allow any Al 
6e ſheriff, &c., any poundage for taking the body of any per, Gat 

« ſon in execution upon any proceſs, at the ſuit of any ſhe. ; 

_« riff, or other officer or miniſter of the crown, upon any ., 

4 bail - bond entered into for the appearance of any perſon ( 

2e proſecuted, either for any. duties. due or. payable to his Wl bort 
2 majeſty, his heirs or ſucceſſors, or for an inflicted pen 
4 by any act of parliament, made or to be made, for the 1 

- « preventing the clandeſtine, running or receiving any cul, 

& romable or prohibited goods; or in any caſe whatſoever, 

« where the ſheriff or officer executing ſuch ꝑroceſs would 


Lit 4 not be entitled to poundage, if the procgedings were o [ 
ets. 3 had been carried on directly in the name of the crown.” hi 
the above The above are the different ſtatutes by which the ſees of ther 

| Natutes are = ſheriffs are regulated ; the chief of which, as relating to per. 1 

„ Prog | ſonal actions, is the 29th Eli. aft 

;- 80 inſt Upon this {fatute an action will lie _ the foerif, i 

merit. he or his ——_— take more than is allowed. oodgate.v., Knatch Wl i. 
bull. 2 D. & Ens 8. 34) ou; 

— . By the act, it appears clearly tohave po the intention, oth o ü 
„ legillature that the ſheriff ſhould be paid in propertiontgt ſlati 
e levied, and. that the ſheriff ſhould only levy what Wagaly . lev? 

How expences In actions on ſimple contracts, and judgments eh co 

dot levy to be 3 the expences of levying muſt be paid by the Na tie 
baid; and not by the defendant. If, there fore, the judgment be fat part 
in common - 200 J. the ſheriff is at liberty to raiſe that ſum, and no more, A 
— the expences of levying muſt. be paid out of the debt... 
in ations for But if the judgment be for a penalty, the plaintiff has a right apaiz 
"Rn. to receive the whole of his debt, independent of. the expence f and 
3 of the execution; and in thoſe caſes; the defendant is te lieye 

party injured, by the ſheriff's er than he ought, D T. 
Sheriff only” In ſtrictneſs of law, the ſheriff is not entitled to take aufg: 
entitled to. more than what is allowed by the ſtatute. 121; 


ee It is his duty to obey the orders of the court, to leise an 


5 ſell the yo W e be allowed the er 
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A(:\ 


pon 2 
ap- 
ceſs 
hal 
„and 
ford. 
uit of 
e be. 
* Who 


ner, 


ex. 
ads, 
Van) 
per 
ſhe. 
1 any 
erſon 
0 biz 
1ed 
r the 
cul, 
ever, 
vould 
Te ot 
vn.” 

es Of 


| per- 


— 


1) cl x.) O EXECUTION. 


ice of an | ctioneer, Q! eyen the levy-fee of a guinea (a); 
a ic and Tee we bound by the act of par 


— 


but the ſheri 
liament. DER 3 8333 

If the plaintiff chooſe to have an auction, he muſt defray 
the expence out of his own debt to be levied; there is no 
colour to charge the defendant with it : the ſheriff can only 
levy on the defendant that ſum which 1s given by the judg- 


ment of the court; and if the defendant wiſh to have an 
ti Id make 


gion, he mult pay for it out of his pocket; it 
* part of the Mbericße account. Woodgate v. Knatchbull, 
D & E. . | lf 5 
1, therefore, it appears by the ſheriff's return of a writ of 
execution that greater fees have been taken by the levy than are 
allowed by the ſtatute, the ſheriff is liable to an action on the 
ſtatute for treble damages at the ſuit of the party grieved. Bid. 
An action on the caſe is for this purpoſe the proper action. 
King v. Marſack, 6 D. & E. 77%  _ N 
Or an action of debt may be brought by any common in- 
former againſt the officer guilty of the extortion for the 400. 


penalty. Savage v. Smith, Blac. 1101. 
The ſtatute 


chattels, inſtead of or chattels, it was held a fatal variance in 
arreſt of judgment. King v. Marſach, 6 D. & E. 771. 
In this action if the plaintiff ſets out the judgment on 


which the writ was founded, he mult alſo prove it. u. Whe- 


ther it is neceflary to be ſet out?  Jbid. 1104. 
When the party grieved recovers treble 


ation, he is alſo entitled to his coſts. 
HS MG of 5 0 1 4 „ 

If a ſheriff levy under a feri facias, he is entitled to 
poundage, though the parties compromiſe before he ſells any 
of the defendant's goods, notwithſtanding the words of the 
ſtatute are allowing poundage on the ſum, which the ſheriff 
levies or extends and delivers in execution: and if after ſuch 
a compromiſe either party rule the ſheriff to return the writ, 
the court will diſcharge that rule with coſts, to be paid by the 
party obtaining it. Alchin v. Well, 5 P. & E. 470. 


An under-ſheriff cannot refuſe to execute proceſs till he 


has his fees; if he does, the plaintiff may bring an action 
2gainſt him for not doing his duty, or may pay him his fees, 
and then indict him for extortion ; but the court will not re- 
lieye on motion. Heſcott's caſe, Salk. 331. S. P. 330. 332. 


The ſheriff may maintain an action for his fees, for the 
law admitting him to take it, makes it a duty. Ld. Raym. 


1212. Brockwell v. Lock, Salk. 331 


expences to be 
a: 


ould be accurately ſet out, or foul bs ad 
3is ſtated. When the declaration ſtated it, lands, goods, and 


damages in this 
Tyte v. Glode, 


54t 


(a) It ſeems to 
have been for a 

long time te 
practice to take '' © 
this fee, Blac. 

1102. 2 
How auction 


OY 


Sheriff liable to 
action, if it 
appears by - 
return of writ _ 
that too much 
has been taken 
by him; 


or to a qui tam 


4 
Though parties 


compromiſe, 
ſheriff entitled 


to poundage if 
he levies under 
fieri facias. 


Sheriff cannot 
inſiſt on his fees 
before execu- 
tion. 


Action lies for 
ſheriff's fecs. 


. (I) Of 


542. 55 of EXECUTION. tes 00 


0 @ of prin Execution by Writ of Error, or 


otherwiſe. 


J Ahrens mY The a 1 a writ "of error is s of itſelf : a (perk 1. 

error, ſuperſe- to an execution, without any notice. Faguer v. Nixon 

. 8 : 
„ . 38. 


tt o fervice The /ervice of the allowance is only waterial to bring the 

thereof. Party into contempt, if he proceeds. to ſuc out execution 
afterwards. Bid. Hannot v. Farttes, Bar. 376. | 

When bail in But although it is an immediate ſuperſedeas, yet if it be: 


_ . Error (if requir- caſe where bail in error is required, ſuch bail muſt be put in 


_ —_ pat within four days after the allowance, or plaintiff may take out 

Te bl execution. . 

| This is upon the fubnobition that the allowance of the writ 
of error is not ſerved till ſinal judgment be actually figned; 
for there is no opportunity of putting. in 1 8 before Judg; 
4 ment is ſigned. Vid. 

WR s But it frequently happens, that a writ of error is ſued out, 
and the allowance ſerved before judgment is ſigned, leſt ex. 
ecution ſhould iſſue inſtantly. This makes no difference, for 

it only operates as an allowance from the time of Ggning 
e Ibid. 

So that where a writ of error was ; ſhed out and allowed oh 
the 31ſt May, and on the ſame day a copy of the allowance 
was ſerved on the plaintiff's attorney, and final judgment wa 
ſigned on the 14th June, and execution ſued out on the 
_ fame day, within four days after which bail in error was put 
in; it was held well, and a / oper ſedeas to the execution 
which was therefore Et afide.” . 

And the court have gone ſo far in N of the practit 

pv of ſuing out the writ of error before judgment, that if a wri 

of error is ſued out, and the plaintiff will not ſign judgment 

till after the return of the writ, in order to avoid the effect d 
it, and then ſues out execution, the court will ſet the execu- 

tion aſide. Bid. Aird v. Eaflmead, Bar. 266. 

If thereſore the writ of error be allowed after judgment 
 aQuually ſigned, and bail in error be required, ſuch bail mut 
be put in within ſour days from the allowance; but if it be 
allowed before judgment ſigned, then bail muſt be put i 
within four days aſter the ſigning of the judgment; 1 the 

Wit of error, though allowed before, can have no effect til 
the judgment is actually ſigned; nor can bail, till then, fu 

tify. Doe v. Bracebridge, 1 D. & E. 280. n. 

1 party, after the allowance of a writ of error, andbt 
I-00 che expiration of "ThE four N for n in bail, wy 


13; 


#% 


A 


3 


. W Grote 


0 O X! or EXECUTION. 


* # 


out execution, he does it at his peril; for if the writ of 
error be 3 followed up, tlie execution will be ſet 
aſide; but if no bail be put in, the execution will ſtand, and 
the writ of error will become an abſolute nullity. Lane v. 
Bacchus, 2 D. & E. 44. ly nt e 
If a writ of error be not returned and ſigned by the chief 


juſtice, it becomes ineffectual by his death; but execution 


cannot be taken out without leave of the court. Cramttrne 
v. Quennel „Bar. 201. Oiorenſba au v. Stanyforth 3 Hayes v. 
Thornton, Ibic. N Wo $5 7957 


The general practice uſed to be, that if the writ of error 


it operated as a ſiper/edeas, although judgment might be f gned 
in the following vacation, as it would {till be a judgment of 


' : 
ded, 


* 


Writ of error 

muſt be return- 
ed and figned _ .. 
by chief juſtice. | 


Former practice 


vas retarnable the ſame term of which judgment was, that as to writ of er- 


ror being ſuper- 
ſedeas when © - 
ſued out heſore 


the precedent term; but if the judgment was not ſigned till Judgment, and 


the ſubſequent term, and was therefore of a different term 
from the writ of error, that then the writ was deemed ſpent, 


and execution might iſſue. So that a plaintiff, when a writ 
of error was ſued out, had only to wait till ſuch ſubſequent 
term before he ſigned judgment, and by thac means render 
the writ of error of no avail. Warwick v. Figg, Bar. 196. 
Cook v. Horrock, Ibid. 197. Whitev, Morgan, Ibid. 198. 
But this was a practice not to be encouraged; and the 
court will now ſet aſide ſuch execution. 1 D. & E. 280. 
Joint action againſt. ſeveral defendants—damages 20/7. 
againſt four of them on trial, and 5 5. againſt one defendant 
who had let judgment go by default ; writ of error brought” 
by the four in the name of the one who was not obliged to 
find bail, becauſe it was by default; and on motion for leave 
to take out execution againſt the four notwithſtanding ſuch 
writ of error, the rule was made abſolute on affidavit of 
ſervice, Maſon v. Symmonds and others, Bar. 202. 5 
Where a ca. ſa. is returnable againſt the principal on a par- 


ticular day, before which a writ of error is allowed and 


ſerved, that operates as a ſuperſedeas to any proceeding againſt 

the bail, though the ca. /a. has lain four days in the office 
before the allowance of the writ of error. Perry v. Campbell, 

3D. & E. 300. | | | 

ſo entirely a ſuper/edeas to a ſubſequent writ: of execution, 
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144 5 FR Loos | . 


\ 


fo 


I I a ACTI. 


rere 


dunly brought for 
delay | 


54. 4 


1 the writ of error might have been quaſhed immedi. 
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| New rule in C. B. as to city cauſes, 


| Statute 14. 2. e. 55 , explained. ib, 
e 


Sunday, how 3 45 ib. 


A term's notice where no proceed - 


Nor if caſe delayed 9985 defendant's 
Or by injunQion. + . +. b* | 


30 S-=, o 
1 


1 . 


of the time of. excepting. to bail. 
1 
Of declaring. See Declaration, - |, 


ow time reckoned under ge 
"i — ths; og 310 


5 2 Adios. x: 9 f 
tes Pan. He . . 


2 ehe on 10 FN | 


ns W and oceſs therein. | 
* a xxxiii 


ria, Notice . 


What notice neceſſary in town aa 
405 


How governed by defendant's w_ 


dence. 


Fourteen days, if beyond forty e. 


407 
or abroad 5 in Ireland or India. ib. 
All ane muſt be ſo reſident. 

ib, 

How fancy muted. 55 
What notice neceſſary” 1 1 
cauſes. ib. 
How notice reckoned. e 


What notice; if under terms to take 
ſhort notice. 8 1b. 


80 0 for four NT | . 
t not, if any ings have 
been had. 125 a ib. 
What ſhall be deemed 2 (proceeding. 


requeſt „ 95 7 bar ! 
ol by 1 agreement, 416-4 8» 


3 
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When ug. 160 compel 7% 3 
In B. R. not tilt next term after ie 5 


joined. 
In C. B. othe vote 


for trial. 


ib. 


8 5 'Or plaintiff has undertaken 1 5 8 
EN only 5 2 FY 


[9 755 Form of the Mau, and. to 


' whom to be given. 


1 be given on piece of paper, or 
on back of i me N. paper, ib, 
| No preciſe form requiſite. Ts 
| Nor ſo ſtrict in form; if on fue. ib. 
| When plaintiff may give notice on 


ſhall ſerve. _ 
'To whom notice to be given. ib. 
When to defendant's attor . 
When to defendant himſelf.” ib. 
When to his agent. 5 
N muſt acquaint bis client 

thereof, or attachment will go. ib. 


Oo continuing Notice of 2 Trial. 5 


15 origin. | qv 
Its operation, | — 4 
When continuance can 5 given. ib. 
How operate as freſh notice. ib, 
No continuance a ſecond time. ib. 
At what time to be delivered. ib. 
Cannot continue after countermapgy 


A good continuance of a bad J 


of trial will not avail, though a 
former good notice of trial had 
been given. e 
Form of continuance. . x 


Of countermanding Notice of Trial. . 


When to be countermanded. 41 | 

Different from the old practice, ib. 

How the days reckoned, + ib. 

Not given on Sundays. „ ib. 
A 


- Whether 


Fl 
> 


- WS | 
Notice Beef cough thy fied T3 


' the' pleadings, and for what it bs 


Form of affidavit. 


„ 


We 6 for — 5 good. 
| 12 
— of . N ib. 


What, a waiver of an irregular no- 


— | 413 


Wen new volles necefary, or not. ib. 
Wer if wen made a removal. - ib. 


07 c. for not preceding Trial. 
| 413 


ts. far court will ay proceedings. 
| on freſh notice till cofts of firſt od 


ah aid, 8 
| 1 8755 caſes, and by whom . 7 

; paid 0 
© Kxecotor liable. | 13 
When coſts not 1 if * coun- 
termagd. ey 
7 If any reaſonable excuſe. 414] 
II cavſe be a rewaner.” . 

| pauper not liable. e 


How to proceed for coſts for not go | 
ing W tis. ib. 

| „„ 7 
1 the rule may be drawn up. 418 

By whom affidavit to be made. ib. 
hat it mult ſtate, 20 ib. 
May be amended, _ ib. 
Where court will flay proceedings | 


ill coſts of former notice paid, | 


2 and not compel defendant to ſue 


but attachment. ib. 
N Attachment for 6013, abſolute in 
firſt inſtance. | | 1055 0} - 
| of carrying * the Ricord by Pj 
— wiſh. 416 
See Proviſ. 
Of putting of hs Trial 5 
When it way be pat off. 418 


Abſence of witneſs uſual "nd, ib. 
Of the affidavit in ſuch caſe. ib. 
What it muſt contain. ib. 


It muſt be ſworn witneſs is material, 


wy muſt have been guilty 7 55 4 | 
b. | When no affidavit weer. bib 


aches, e SIM id. 


— 
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There muſt be ebe bn 

tion of his return, if abroad. 

How, if gone abroad for any 24 
of time. 


How, if 207 fuſpieien in the 2 | 
who may make the affidavit. 420 |} 


When motion to be made, ib, 


Exceptiqn/thereto. 


To what time trial generally put 1 | 
1 
Aﬀidavits read, though not taken 


before a commiſſioner. ib. 
For what other w_ trial will be 


put off. OS 
Illneſs of attorney. ib. 
How to proceed in POTTER rule to 
put off trial. ib. 
Form of notice of motion. ib. 


Form of affidas-s it. ib. 
How. to proceed thereon. ib. 


Of entering Cauſe for Trial. 
If in London or Middleſex. 4 


In term, or after tem. ib. 


Of the ne recipiatun. ib, 
When to be entered in London or 
- country cauſes, ib. 
How cauſes, when entered, 10 be 
tried in order, 434 
At what time cauſes to be entered v 


aſſizes., 
Lon ger time allowed in Norfolk - 


'Yorkſhire, - 

Lift of cauſes when entered, to be 
5 ſtuck up in e ib. 
[> | 
| : Trials at Bar. 44 
| Formerly, the uſual mode of Gy 
£0] 
Hos fell inte difoſs, kde 0 

Oaly continued i in caſes of age, 

J 

What, and how obialaed, jd. 


Diſcretion of court to grant it. ib. 


What ſufficient ground for it. ib. 


When moved for by affidavit. id. 


Terms 


Two days before trial. 5 


2200 


© %Ff © r ; 


* 


r 
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_—_ 
- 


Of the brief, 
| w_ if attorney abſent, 
0 


1 * » *. 


| Tots impoſed on granting it. 
Whether 125 eg. 44 
Or if venue be in London; - ib. 
Or in county palstige. 458 
"oy uu ted the ſame . l 
115 al iſſue joined. 1 . ib. 
Except in ejectment. ib. 
Muſt be moved for in court. : ib, 
Of countermanding notice. ib. 
Of. obtaining a ſecond rule. ib. 


How many days notice of trial ne- 
_ ceſlary, ib, 
How to be entered for trial. ib. 


Of delivering copies of iſſue to 5 jad ges. 
ib. | 


New tHal after trial at bar. 
How, if jury do not attend trial. ib, 
of the decem tales, &c. „ ib. 


Meret Bri if) and aue at 


Of the attendance of the parties. i. 
1 


excuſe for non-attendance, ib. 


The nature and io of new / trials. | 


482 
Difference between the grounds for 
new trial, and in arreſt of judg- 


ment. ib. 
Utility of new trials. 483 
Writ of attaint out of uſe. ib. 


Befides which, it is inefficacious. ib. 
New trials nece ſſar 7 to juſtice, ib. 
y 


How coſts paid in fuch caſes. ib. 
When firſt new trial granted, ib. 
Court formerly ſtrict therein, Þ ib. 


Gradually became more relaxed. 
8 


Reaſons for granting new trial. 


When and brew th move for new Trial. 


484 

At bat time to be moved for, ib. 

o. „„ 
How * the time is reckoned. 1 


— 


| 


Moſt not be moved for mal 
except onder eie circumſtances, 


wer”, 

What to be done, if orion granted — 5 
as to getting judge's report, and. 
the like. 1b, 


If court divided on the motion, ver- 


did fands. 459 
| New trial granted a ſecond times ib, - 
Or even a thiri © 


Except where two contrary verdidts 
have been given. ib, 
After motion refaſed for new trial, | 
motion in arreſt of Jjodgment may 
20 made, but not vice verſa. * | 


1. b Adiens and Ca. framed; | 


Allowed after trials at bar. 458 | 
Not in writ of right. M#: 
Seldom in ejectment. 


Not in penal actions, except in 44 

of miſdirection. ib. 

459 Nor in actions for malicious proſeca= 

tion. ib. 
How, in caſes of information. 


tht 
Not in a joint action where one is se- 
quitted. Fe ib. 


Nor where money has been paid in to | 
1 


gor, 

New trial, though the parties In ſe. 
veral #Qions were to be bound 

_ agreement, by verdia in one. ib, 

How, where there is a bill of wy 
tions. 


Of the Grounds 1 for new Trial. 487 


Value and importance, how far. ib. 
It verdict be contrary to evidence, or 
- where only contradictory evidence. | 

W. 
if joſtice be not done ts the par 


4 5 Otherwiſe court will wy to 3 
| LY 


the verdict. 2 
No new trial where merits tn 5 
tried. 


Though the weight of evidence 


againſt the verdict. ib. 
No affidavits un 10 om 


evidence. | > | 
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No neu wial, menly- becauſe the | Inſtances rn 2 "492 | 
verdict is a hard one, 488 | If the ſame damages 56% given again, 
10 what caſes granted on affidavits of | no third trial allowed. 493 © 
Jurymen that verdict was taken Refuſed for exceſſive damages, in 
|.  . _ "contrary to their meaning. ib. various inſtances of aſſaults, e. 
a "Box not, if no new light can be ib. 
thrown on the queſtion. ib. No new winks i in torts for ſmallneſ of - 

ow far granted to let in new evi- | damages. . 


8 Nase or the like ib. Unleſs it ariſes from a miſtake i In the 
Or where witneſs mage a a miſtake i in jury or ſheriff in point of law. ib, 


his evidence. 89 General principle reſpecting new | 
. r verdict was obtained by inadver- 5 "vid, on {he N of damages. 
* __ -- tence. —4 „ 
NE ore vinire facias was wrong awarded, 
or the like, \ ib. O44 3. Coftr i in rg 7 a new T; rial, | 
3 Or 7. in not giving 75 A gra 3 bat upon: RNS | 
"SD ia b 
Or for variance between iſſue and . ol colo: bat this is A eee 
„„ ord. 1 / 
Or for onfirly keeping witneſſes 7-5 ae in caſes 5 nonſait at trial, 1 
df the way. | 31 
5 Or where Marie on inquiry aro Figs Af nothing ſaid in rule "= 
= improper evidence. 1 p 
Or witneſſes afterwards diſcovered e 2 ſent again to _ 
da be incompetent, „ Be! ſpe cial 9 of yk | 


. Or where a * of perjury pan. | IU 
125 85 FS ek fed. 1 5 — 1 fo \ proceed if mew 7; za] granted, 
Or pannel returned by improper of- | Of the drawing. up the rule, altering 
ficer. 4 return in jarata, &c. 494 


Or partiality avowed by jury. ib. | H plaintiff does not proceed to ſecond 
Or any juror artfully perſonated. by trial, judgment may be moved for, 


Or ſworn after being challenged. ib. as in caſe of a nonſuit. ib. 
Or where jury drew lots. ib. Same record, &c. muſt be carried to 
Or toſſed up, or the like. _ib. ſecond trial. ib. 


Bot this muſt be ſhewn by other evi- Memorandum ſhould not be altered, 
dence than the mere affidavit of but ſame roll proceeded on. ib. 


ſome of the jurymen, ib. | No amendment allowed after new 
Or by their con feflon. ib. trial granted. ' dbl. 
Ne trial granted for miſdirection of Of pleading puis darrein continuance. 
| _ the judge. ib. an 5 495 
Ho far court will-exerciſe hel diſ- N EC TO ; | 
-  _ eretion in this reſpect. 492 | | 5 | 
Granted in penal actions in caſes of | 
miſdirection. en 1 1 arianct. 
When new trial granted ſor exce ve| 8 
n damages. LC on ib. Desdendes vatyiog from proc; The 1 
Or inquiſition ſer afide on that ac- | | „„ 
count. „ 15. See Declaration. | Of la 
Seldom in perſona] torts. ib. | Variance in the ac etiam between writ 2 
vo 2 the _—_ be e ex- and declaration, no con ſequence if Diſtin 
W 92 — 5 ib. _ fum ſworn to de under 88 237 acti 


Ve | | How 
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How to take adrantage of variance. | 
Hom, if variance _ iſſue — 


i prius record. „ | 
228 want 125 aui. K ib. 
vaduin anne. 85 
| Seo Beto: ; 1 pt — 
V. enir 2 fa att. 5 5 
Hitory and origin 1 thererof. r 
Ix&ũIIx. 
How awarded and entered, ib. Ixxi 
See Jury Proceſt. ' 


Sometimes awarded ä into 1 
county, though venue not changed. 
"Ie forms * 1 regs ee, 


Venue, if proceedings by ſpecial ori- 


Venire . 45 novo. 


To be awarded, if jury do not aſſeſs 
damages on final judgment i In plea 
of abatement. *' 0% 


Awarded, when Jury proceſs was ir- 


regular. 431 
If verdi& be entered generally, and 


one count is bad, provided evi- 


dence was given. thereon ; poftea 
cannot be amended, but a wenire 
de novo will be awarded. 496 
Of the difference between venire fa- 
cias de novo and 8 5 for new 


trial. ib. 
Of the effect thetbof. ib. 
In what caſes-a wenire facias de nouo 

will be awarded. 0. 
Court of error may award i 3 
The meaning thereo-f. 242 
Of laying the Pu. ib. 


Diſtinction as to local and tranſitory 
tions: | 243 


( 


| In what actions it may be — 


| 


Conſtruction of 21 Jac. 1. c. 4. 


A local aQion, what, : * : 
Inſtances thereof. , Sn 


2 As to actions by admibitrator 


Pnbivey action, what. id, 

Of actions on bail-bond. | "ib, 

For falſe return. © ib. 
For eſcape. id. 


Where action ariſes in two counties, 


| plaintiff may ele ; 

| Bot the venue not ö be laid in 2 | 

a 248 
Where the * ariſes 1 ib. 


In what e venue my be laid 
he ; * 5 ib. 
In what manner venue to be laid in 
ſuch foreign actions. ib. 
| Conſequences of venue being wrong 
in local actions. 
When cauſe of mes os 
en ground for non uit. 1 
If it be right in body of declituden, 
held well. ib. 
ginal, muſt agree therewith, or 
bail will be loſt. 785 
Venue confined by certain acts of 
parliament. 9 ds 
So in penal actions. Ret 
ib. 
So in actions ls 4 Joſtices, &e. ib. 
Conſtruction of 21 Jac. 1. c. 12. ib. 
So againſt revenue and other officers 
by different ſtatutes. ; 1. 
1 


Conftrudion of thoſe ſtatutes. 
General rule in ſuch caſes. < 


Of changing the Nenne. 


| * 

Upon what grounds. i 
When becauſe cauſe of action aroſe 

elſewhere. | ib. 
When becauſe trial would be partial 

or unſatis factory. 2 
When upon other ſpecial grounds, as 

witneſſes refiding elſewhere. 249 
Into hat counties it may or may not 


be changed. - 850. 
Not into Wales. id. 
Except by conſent. ib. 
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or into counties pa atine. We” 28 = Viera. Fo 
Nor into diſtant counties when no 75 e = 
. "aflize is to be held, and trial be 4 * | what. 3 . 0 Of 


| V 0 t 
When from a county into a city 1 a given "nd myjorit ef of 
county, and the like. ib. Af N 
© When che moron 50 change we teryards made eren for joy Wl 
0 nue mak ”% made, | * Two kinds of r . and 
Of ane form. of the neceli 1 1 
1 * | General verdict, what. an 1 
TY ane | ib. Of e N priv . ib. Hiſt 
Verdict at judges ngs a publi 
95 bringing 3 Hines hy Plain: verdict. lt 89225 * 1 i, 
10 22 and 2 858 ee his ouvn | Verdias how recorded,” „„ 
en an See Poftea. | 3 WW. 
| 1 <3 f Te 
Po een be rouge | 3 Special mae, 1 
k. A at 
What amounts to giving ſuch ma- | Special verdict, What. : Mio. 
terial evidence as the terms re- 1 4 to ee s | i W 
„ uire. W it ſhould be fou ws, Wh 
| Nu e to pay money into court beit How to een 8 argued. 175 ke 
5 ____ ſufficient in Middleſex. ib. Of 
| $0, if it be proved that the action | Of aluring and atdveding the Verdil W 
aroſe abroad. 5 ib, See Of altering. aud amending. th 
| "Ie; is a ground to bring back the ve- 8 * 
EET omg: vr lg trial would be partial | e Na Ow . W 
ho _ Where it is changed — n „„ r 
| But not, becauſe witneſſes ve at a 1 . | | 
diſtance. i 2 4 „ Mi Eg \ View, 4 | = 
At what time p ainti mult move to Of 4b. 
granting a view. 5:40 
bring it back : Hs Of the ſtatutes 4 & $: Ans. and 


w plaintiff may in effect change | RT by 


, 3 
bis own venue by moving 5 Hiſtory 5 practice, an 


>. amend, „ 
gw ſach alteration allowed. 255 |. of the introduction and uſe of th 
modern practice. 25 40 


N what time plaintiff muſt alter Of the conſent rule, how i introduce, 


. ib. 
and form thereof. of 
| How o be broogh 5 3 Of the alteration in the aradices 


= | "5*.] av obtaining the rule. 44 
+4 Now a motion of courſe fo get a vien 
1 e t . Pome pri granted. 40 
| : 3 e 7 0 5 Form of rule in ſpecial and commot 
- By attornies. - | 252 Tay y ws W 4 

How to gbtain a view. 
2 | 00-060} to them mY wi 3 Of the conduct of the ſhewers. i 
188 How to return common jury what 
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. N D 
Pair Dire. 


ol. examining a challenged j juror on 


71 the voir 8 Ms 09 EI Warrant of Au. | 
Fe See * 
td, | 
ary Undertaking, by Attorney. 93 
id, 8 
- Wager of Law. 5 Witlenagemole 
1 N 2 ITT 
I . 
N ner and . thereof. Introd. aur 8 = aired, 3h 
I", xiii «re 
lic 1 
i Wales. | Wilneſſes. 
1 | | » 
To what extent parties living there | Of compelling them to RY 1 at 
are privileged from arreſt, 52 trial, of their expences, and of re- 


Latitat runs there. 


Welch iſſue. | 394 
What is the meaning. of the expreſ- 
fion, the next Engliſh county. 433 
Of ifluing writs of execution into 


ia, "Rn he FE : 519 
th | 
10 Warrant. 


he nature e of a warrant Tor an ar- 
reſt, - 5 "uy 


78 
How jury proceſs to be i in ab. of a 


Writs of execution. 


„„ 599 


Of directing, filling a; . exe - | 


cuting, &c. the warrant. 119 


medy againſt them in caſe of diſ- 
obedience. See e 
N | 


WL Tits. 


A tobe i in actions not bailable.” 


See Proceſs. 62 
In actions bailable. See Proce/3. 115 
See Execution. 


Writs vicontiel. Iatrod. vi 
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